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PREFACE TO THE FIRST EDITION. 


Mr. Ramaswamy Iyer’s book on the Law of Torts is a 
valuable addition to the existing text books on this subject, 
not only because it contains an accurate and well arranged 
summary of the principles of this branch of law, but also 
because it contains information as to the application of 
these principles in the Indian courts. 

The English law of torts is almost as peculiarly English 
as the English land law. Many of its principles and rules are 
the product of a continuous development by the courts from 
the days of the Year Books to modern times; and the techni¬ 
cal shape which many of those rules and principles have 
taken is often due to the accidents of English legal history. 
Thus, the English theory of ownership and possession, 
which the courts of common law have evolved on wholly 
original lines from the procedural basis of the actions 
created to remedy wrongs to land and chattels, owes very 
little to the Roman law or to any other system of law. 
The English treatment of such subjects as defamation and 
conspiracy owes much to the manner in which bodies of 
law, developed in the first instance by the court of Star 
Chamber, were taken over by the common law in the 
latter part of the seventeenth century, and adapted to 
a new technical environment. The variety of the remedies 
for tort—remedies summed up in the words abatement, 
self-help, damages, injunction—are reminiscent of many 
different periods in the history of the law; and the 
divergence between the last two of these remedies is 
due to that sharp separation between law and equity which 
the rigidity and technicality of the mediaeval common 
law imposed upon the English legal system, by making 
it necessary that law and equity should be administered 
in different jurisdictions. Therefore the English law of torts, 
like the English land law, cannot be understood without a 
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very thorough knowledge of its history; and for the attain¬ 
ment of a thorough knowledge of its history there is needed 
a knowledge of the technical rules of procedure in many 
different ages sufficient to make it possible to understand the 
old cases, in which the fundamental principles of the modern 
law are stated. Mr. Ramaswamv Iver’s book shows that he 
has mastered all these difficulties, and that he is able lucidly 
to exj)ound this very English branch of the common law. 
At the same time his knowledge of the way in which this 
branch of the law has been applied in the Indian courts and 
in the courts of the United States, gives to his exposition a 
comparative and a jurisprudential flavour, which is some¬ 
times wanting in English books. 


Lord Bryce in his Studies in History and Jurisprudence 
wrote an essay on The Extension of Roman and Eiif/lish 
Law throughout the world. In one section of that essay he 
compares the manner in which Roman law became the law 
of the different countries forming part of the Roman Empire, 
with the manner in which many branches of English law 
have become the law in force throughout India. Probablv 


a more exact comparison would have been a comparison 
between this reception of ICnglish law in India, and the 
reception of Roman law in the states of modern Europe 
from the twelfth to the sixteenth centuries. It would have 
been more exact for two reasons. In the first place, the 
states of modern Europe received Roman law, not because 
they were subjugated by Rome, but because Roman law was 
more fit, than any code of law of which they had knowledge, 
to solve the problems of the more advanced stage of civiliza¬ 
tion to which they were attaining. It is for exactly the same 
reason that the rules of English law have been introduced not 
only into British India, but also into many of the more 
aclvanced Indian States. In the second place, the Roman law, 
when It was received, was adapted to its new environment. 

le technical rules and the technical reasoning of the Roman 
lawyers were used to lay the foundations of new develop¬ 
ments in the law, which new social, economic, or politick 
needs r emanded; and thus to create new branches of law of 
which the classical Roman lawyers had never dreamt. One 
Inking instance is the evolution of the negotiable instru- 
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merit, by modifications in the technical rules of classical 
Roman law, but with the help of the technical reasoning of 
the classical Roman lawyers. So, in India, we may expect 
to see that the needs of India may produce modifications in 
English rules of law which, with the help of the technical 
reasoning of the common law, will produce new develop¬ 
ments of common law principles. 

Mr. Ramaswamy Iyer’s book indicates one of the ways 
in which the rules of English law will be adapted to the new 
Indian environment. Just as the mediaeval civilians and 
canonists were, in the first place, learned Roman lawyers, so 
Mr. Ramaswamy Iyer is a learned English lawyer. But 
just as those mediaeval civilians and canonists were always 
conscious of the need to adapt the classical Roman law to 
the needs and ideas of a society which was very different 
from that of the Roman Empire, so the Indian lawyers who 
write text books for the use of Indian lawyers, and the judges 
who decide cases in the Indian courts, will be conscious of 
the need to adapt tlie rules of English law to Indian needs. 
The Anglo-Indian codes and the case-law of the Indian 
courts show that these adaptations have been and will 
continue to be made. But codes are lifeless things compared 
with the living law evoked by the decision of cases, which 
turn upon the actual happenings in the lives of human 
beings; and each individual case, which lays down livino- 
law based upon these actual happenings, can only cover a 
very small fraction of the field of law. As it was in mediae¬ 
val Europe so will it be in modern India—the text books of 
learned lawyers, like Mr. Ramaswamy Iyer’s book on the 
Law of Torts, will be the principal instruments of that 
adaptation, because their authors, having mastered the 
principles of the system of law which is to be adapted, will 
be the best able to make the necessary adaptations. Just 
as the mediaeval civilians and canonists passed on into 
modern Europe the essential spirit of Roman law, and made 
that spirit one of the chief instruments in the development 
of the intellectual, political and economic progress of modern 
Europe; so lawyers, like Mr. Ramaswamy Iyer, will pass 
on into modern India the essential spirit of English law, and 

make it in the future, as it has been in the past, an instru- 

B 
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merit of developments, which will be stable and permanent 
in proportion as that essential spirit is mastered in theorj' 
and applied in practice. 


All Souls College^ 
Oxford, 

July 7, 1932. 


W. S. HOLDS WORTH. 
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INTRODUCTION TO THE FIRST EDITION. 


When I was asked to write an introduction to this book 
I had alread}' read either in typescript or in proof a consider¬ 
able pait of the text and having so read, I readily consented. 

India, or to speak of that of which I have experience, 

the Madras Presidency, possesseis many lawyers who as case 

lawyers may be correctly classed as erudite. But India has 

not hitherto produced many legal text books that can compare 

with similar treatises published in England. As a rule, the 

Indian text book is rather of the nature of a compilation 

whereas, in my opinion, for a legal text book to achieve 

excellence, it should ascend to the consideration of principles 

and should condescend to explain the foundations of those 

principles. Otherwise, however excellent it may be as a 

practitioner’s manual, as a source from which can be derived 

arguments, good or bad, it does not enable the reader to 

understand the subject so as to be able to found an opinion 

in circumstances where there is no decision exactly upon all 

fours. It is my experience that such cases are in practice 

frequent. The combinations and permutations of life are so 

exceedingly numerous that cases are daily occurring, the 

facts of which are dissimilar from the facts of any decided 

case and the lawyer who wants to satisfy himself what in law 

IS the true conclusion on those facts, is, in my opinion, lost 

unless he knows not only the cases decided on that branch of 

law, but also the principles which are at the foundation of 
those decisions. 

But when one ascends to the consideration of principles 
one finds that a very considerable amount of reading and an 
equal amount of thought is required on the part of, the ex¬ 
positor. Many rules of law are what they are to-day because 
of historical causes, and can be only fully comprehended 
upon a consideration of such causes. 

It is substantially true to say that the Common Law of 
England is a compound of common sense with practical 
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sagacity but it should nc\ cr I)c overlooked that the common 
sense of one age becomes the common nonsense of another. 
Before Galileo it would have been common sense to regard 
the eartli as flat. W^e know to-dav that it is not so. As with 
the physical sciences, so with the science of law, save that in 
the case of law it is man’s psychology rather than the facts 
of nature that appear in a different light with the passing of 
the ages. Further, circumstances and standards change and 
it is the duty of lawyers to mould the law to keep pace with 
these ciianges so as to secure substantial justice according to 
the spirit of the age in which the law is administered. 


T’or these and other reasons it has always been my 
opinion that law as a branch of philosophy, which it truly 
is, as distinct from a mere profession, which it often tends 
to be, demands from its votaries something more than a 
knowledge sufficient to dig out, as occasion requires, the 
particular statute or precedent that will found an argument. 
That may he sufficient for the fighting of a case in couit;: 
it is not sufficient for the proper advising of a client whether 
a case in court should he fought. 


Holding as I do the above views, I welcome tin's volume 

which appears to me to he constructed upon the philosophic 

plan winch is so noticeable in many English text IxKiks and 

which is responsible in part for that noble structure known 

as English law. It can have been no small task to weld into 

a coherent system all the multitudinous and often confhetino- 

decisions arrived at in the various courts in India. The 

inclusion of Indian decisions together with the liistorical 

reatment of the various brandies of the subie,et will, I 
Iiehei e, make the hook helpful to niani'. 

I reeommend the hook to .he lawiers of India who have 

la “f »"■" in an 

equally able manner. ^ 


Madras, 

July, 1932. 5 


GILBERT STONE,. 



FOREWORD TO THE SECOND EDITION. 

I have been privileged to read the proofs of some parts 
of the second edition of Mr. Ramaswamy Iyer’s book on the 
Law of Torts. When the last editioin appeared it was receiv¬ 
ed by the legal profession in India as a book of outstanding 
merit and practising lawyers have ever since turned to it for 
a statement of the law and relevant authorities on questions 
which may be engaging their attention for the moment. Sir 
William Holdsworth, the greatest living authority on the 
history of English Law, wrote a preface to the first edition 
in which he paid a rich and well deserved compliment to 
Mr. Ramaswamy Iyer and described him as a ‘learned English 
lawyer’. No higher praise could be bestowed on an Indian 
lawyer who ventured to write on such a difficult branch of 
English Law. 

Mr. Ramaswamy Iyer is right in saying that this branch 
of law has attained great proportions and attracts a very 
large amount of litigation in England and in the United 
States, though not to the same extent in India. Perhaps it 
is also true to say that many suits are fought every day in the 
lower courts in India without it being clearly realised that 
they are really actions‘in tort and are governed by rules of 
the Common Law, which have by now been crystallised 
except where statutory law has stepped in and that statu¬ 
tory law has no application to India. One of the necessary 
consequences of the development of constitutional liberties is 
bound to be a growing consciousness on the part of individuals 
of their rights and of a desire to protect those rights when 
invaded. Another feature of litigation in future may be 
foreshadowed and that is likely to relate to questions of con¬ 
flict between the rights of the individual and the collective 
rights of society. The development of industrial life in 
India, the beginnings of which can be discerned in some 
important towns, is bovmd to lead to litigation of. a new, type 
Workmen must claim compensation for injuries sustained by 
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them in the course of their employment. The Legislature 
has already intervened and tried to embod)- some principles 
of the law relating to workmen in the Workmen’s Compensa¬ 
tion Act (Vni of 1923). The principles of law relating to 
ci\il conspiracy, boycott, general strikes, the liability of 
the manufacturer to a retail purchaser of his goods in the 
market only demonstrate what is not frequently recognised 
in India that the law of d'orts is a growing organism with 
unsuspected possibilities of development. It is for this 
reason that the clear, concise and authoritative statement of 
the law as it has developed in its home of origin should' be 
found to be useful by Indian lawyers. Such a statement is 
to be found in Air. Ramaswamy Iyer’s book, the second edition 

of which, I have no doui)t, will be widely welcomed. 

* 


The law of Torts, as it is in England to-day, is in some- 
respects very different from what it used to be when the first 
edition of Sir Frederick Pollock’s celebrated book on tbe 
subject came out in 1887. It is not that all the old principles 
have been discarded or overruled, though some of them have, 
no doubt, been, but social conditions have been changing and 
Judges in England are always alive to the necessit\- of adj.ust- 
ing law to the varying conditions of society. One of the most 
remarkable developments of, law in recent years has been in 
connection with cases which have been hied for damages for 
shortened expectation of life. Mr. Ramaswamy I\^r has 
dealt with cases dealing with this branch of the law at length 
at pages 69 to 72 and again on the legislation of 1934 on the 
subject at pages 83 and 84. This class of cases has not vet 
sprung up m India and even in England the question of assess¬ 
ment of damages in such cases has given rise to much con¬ 
troversy in recent months. Perhaps with the new conditions 
of transport which have come into existence we shall not have 
to wait for long before we shall be called npon to deal with 

problems of this character. Altogether Mr. Ramaswamy 

t can, in my opinion, be always referred to with profit and 
ave myself used it on numerous occasions as a safe and 
reliable guide. It is a welcome sign of the times that in 
certain parts of India, if not everywhere, the class of 
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scholarly lawyers who devote themselves to the study and 
exposition of law as a science, though limited in number, is 
growing apace. Madras and Bengal have led the way and 
among such lawyers Mr, Ramaswamy Iyer’s place is assured. 

Allahabad, 

18/A June, 1938. 


TEJ BAHADUR SAPRU. 



AUTHOR’S PREFACE TO THE SECOND 

EDITION. 

The last five or six years have been for the law of torts 
a period of great activity and development. There ha\ e been 
many notable additions to the case-law, legislation and 
literature on this subject that have made a revision of many 
I)arts of the first edition necessary. The decision of the 
House of Lords in Donoghuc v. Stevenson is. of course, the 
most notable addition to the case-law and lias had far-reaching 
effects on it. I have taken the opportunity to re-examine 
older decisions in the light of the principles of that 
case, the decisions in CaT'olier v, Po/ye, Potfonilcy v. 
Bannister, Malone v. Laskey, Le Lievre v. Gould. In other 
parts of the law too. old rules have been examined in the Ht^ht 
of new decisions or of new conditions, e.g., the rule in R viands 
V. Fletcher, the rules regarding the duties of occupiers of 
dangerous premises. The incorporation of new decisions which 
m recent years are growing in numl^er and importance and of 
the provisions of the Law Reform Acts and of the 
legislation relating to aircraft has involved considerable 
addition of new matter and alteration of the old. I ha\ e made 
reference, whenever it was necessary or helpful, to the many 
important contributions to the literature on this subject by 
way of nevy text-books and revised editions of the old. as 
well as articles in legal journals, besides the American Re-v 
statement which is. of course, a unique addition to the new 
literature. I have also utilised the opportunitv of making 
some changes in the form and arrangement of the matter 
which. I hope, will help the reader in the use of the hook. 

T r Indian, have been brought up to 1st 

July, 1938. ‘ 

Madras, 

15//? July, 1938. 


S. RAMASWAMY lYKR. 


AUTHOR’S PREFACE TO THE FIRST 

EDITION. 


I have endeavoured in this book to expound the 
principles of a very interesting branch of law as it prevails 
in England and in India. It has been my aim, in the 
ill St place, to state these principles with reference to the 
case-law, and secondly, to explain the reasons of policy 
•or history which have determined their actual form and 
■content. I have therefore given due prominence to the 
philosophy and history of this branch of law. Its rules are 
the result of a gradual and continuous evolution and in many 
cases have their roots in the remote past. I have therefore 
m the introductory, chapter dealt with some of the salient 
features of early as well as mediaeval English law and 
procedure and explained their meaning and origin with 
reference to the conditions that then prevailed. In the 
absence of such information, some of the rudiments of the 
English common law like ‘trespass’ and ‘case ’, and even 
the name ‘common law’, would be meaningless jargon 
•especially to the Indian lawyer or student who has rarely 
any occasion to read books on the history of English law 
Dealing with early English law, I felt that it may not be out 
■of place to give a brief outline of the ancient law of civil repara¬ 
tion in Rome and in India. I have, however, taken care to 
subordinate historical explanation to the main purpose which 
IS to explain living rules and the case-law from which they 
are derived. I have endeavoured to bring in review a large 
volume of English and Indian decisions on this subject and 
to examine them wherever necessary with a view to relate 

them to established or sound principle. It is perhaps the 
greatest tribute to the excellence of the rules evolved by 
English Courts that they have been adopted by countries so 
differently circumstanced as the United States, the British 
Dominions and India. Indian Courts have adopted these 
rules as the accumulated wisdom of centuries rather than as 
Ending rules of an imposed jurisprudence. They have 

C3 
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accordingly felt at liberty on occasions to depart £rom any 
rule which is unreasonable or unsuitable to local cond.itions. 
I have therefore drawn the attention of the reader to special 
aspects of Indian law, judicial and statutory, and besides 
enabled him to appraise the value of important rules of 
English law by a reference to the law of the United States,, 
and occasionally to that of France and Germany. The 
Appendix contains some important English and Indian Acts- 
or relevant portions of them to which reference has been 
made in the text of the book. The case-law has been 
brought up to date. I hope the book will be found useful 
to lawyers and students. 


Madras, | 
20—7—1932. i 


S. RAMASWAMY IYER. 
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3 Edw. 1 

3 Edw. 1, C. 34 

6 Edw. 1, C. 1 
13 Edw. 1, C. 2 

13 Edw. 1, Stat. 4, 
Cl. 12 

21 Edw. 1 

4 Edw. 3^ C. 7 

4 Edw. 3, C. 11 

23 Edw. 3, C. 2 
25 Edw. 3, C. 5 

36 Ed. 3, C. 15 

2 Rich. II, Sta. 1, C. 5. 

5 Rich. II, C. 7 .. 

12 Rich. 2, C. 11 

15 Rich. 2, C. 2 
8 Hen. 6, C. 9 
5&6 Ed. 6, C. 14 

21 Jac. 1, C. 16, S. 3. 
29 Char. 2, C. 3 

31 Char. 2, C. 2, 

1 Wm. & Mary St. 2, 
C. 2 

2 Wm. & Mary, C. 5. 
5 & 6 Wm. & Mary, 

C. 12 

7 Anne, C. 12 
8 Anne, C. 19 

4 Geo. 2, C. 28, S. 5. 

11 Geo. 2, C. 19 
Ss. 19-20. 

12 Geo. 3, C. 71 

14 Geo, 3, C. 78, S. 86 
21 Geo. 3, C. 70 

29 Geo. 2, C. 44 

32 Geo. 3, C. 60 

37 Geo. 3, C. 142 
56 Geo. 3, C. 100 
34 Geo. 3, C. 54 
39 Geo. 3, C, 46 
43 Geo. 3, C. 59 

59 Oeo. 3, C. 46 

60 Geo. 3 

& 

1 Geo. 4, C. 1 
D 


Page: 


Statute of Westminster I 
Scandalum Magnatum (1275) 
Statute of Gloucester (1278). 
Statute of Westminster II (1285) 


• • 


• « 


405 
302 

130, 140, 186 
12, 64, 602 


Circumspectef Agatis (1285) ,. 388 

Statute of Conspirators (1293) .. 390 

Actions by Executors (1330) .. 067 

Maintenance, Conspirary and Champerty 

(1331) ^ .. 405 

Statute of Labourers (1349) .. 91 

--— !! 667 

Pleadings in English (1362) 2 

Scandalum Magnatum (1379) .. 302 

Forcible Entry (1381) .. 118, 119 

Scandalum Magnatum (1389) .. 302 

Forcible Entry (1391) .. 118 

Forcible Entry (1429) ,, 118 

Regrating, Forestalling, and Ingrossing 

(1552) .. 446 

Statute of Limitations .. 169, 671 

Statute of Frauds (1677) .. 424 

Habeas Corpus Act (1679) .. 64 

Bill of Eights (1689) ,. 04 

Distress for Rent Act (1690) .. 123, 151 

(1694) .. 19, 

Diplomatic Privileges Act (1708) .. 655 

Copyright Act (1709) .. 460 

Frauds by Tenants Act (1730) .. 123 

Distress for Rent Act (1737) .. 125, 151 


Repeal of Acts about Reexatine: &c 
(1772) 

Metropolis Fires Prevention Act (1774) 

—(1781) 


Fox^s Libel Act (1792). 

-(1797) 

Constables Protection Act 
Habeas Corpus Act (1816) 


223 


Bridges Act (1803) 
-(1819) 


(1819) 


I 

\ 


Unlawful Drilling Act 


446 

267 

37 

330, 370 
37 
636 
64 
63 
19 
203 
14 

300 
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o (leo. 4, C. 95 

(j (ieo. 4, C. 129 

7 4. C. 64 

7^-8 Geo. 4, C. 18. 

9 (ivo. 4, C. 14, S. G. 


11 Geo. 4 

11 Geo. 4 & 1 Will 
C. 68 

1 Will. 4. C. 70, S 

2 Will. 4, C. 39 

2 cV: 3 Will. 4, C. 71 
4 Will. 4, C. 2G 

•1 .K: 4 Will. 4, C. 
S. .16 

•1 4 Will. 4, C. 42 

3 .'c 4 IVill. 4, C. 

S 13 

o (> Will. 4, C. 50 


JG‘j)ool of Combination I-.aws 
-(1825) 

Spring Guns (182G) 

Statute of Frauds Amendment 
Lord Tenterden’s Act (1828) 
-(1830) 

Carrier’s Act (1830) 


Uniformity of Process Act (1832) 
Prescription Act (1832) 
-(1833) 


Act 


Page 

449 

449 

64 

.. 126, 497 
or 

424 

9 

.. 3, 580 

9 

12 

234 

140 


27. 


43 


Eeiil Property Limitation Act (1833) .. 106 

CMvil Procedure Act (1833) ..177, 667 


3 Lt 4, Viet, C., 9 

-C. 24 . 

o & 6 Viet. C. 45 

- Q QJ 

6 & 7 Viet. C. 86 ! 

-C. 96 

< & 8 Viet. C. 24 

8 9 Viet. C. 20 . 

--C. 75 . 

9 10 Viet. C. 93, S. 5 

0 & 10 Viet. C. 95 .. 

10 & 11 Viet. C. 27 

10 & ' 11 Viet. c. 34 , 

S. 79 

-^C. 89 ■.! 

11 & 12 Viet. C. 42 . 
n & 12 Viet. C. 44 

77“:;-C- 03 .. 

lo & Ifi Viet. C. 7fi .. 

17 & 18 Viet. C. 125 .. 
IS & 19 Viet. C. 120 . 
20 & 21 Viet. C. 85 .! 
^ 22 Viet. C. 27, 

23 & 24 Viet. C. 126 .. 

24 &_25 Viet. C. 10, 

o. I 

- 100 , s. nV. 

I-'S- 45 . 

2o & 26 Viet. C. 42 

25 & 26 Viet. C, 61 .! 


Highways Act (1835). 198. 510, 621, 

Do. Sees. 0, 94, 96 

Parliamentary Papers Act (1840) .. 341, 

» • 

Literary Copyright Act (1842) 

• • 

London Hackney Carriage Act (1843) .. 
Libel Act (1843). 228, 332, 

—-(1844) 

Railway Clauses Consolidation Act 

.(1845) 

Libel Amendii>ent Act 
Fatal Accidents Aet or Lord CiuiipbelUs 
Act (1846). 77, 78, 79, 84. 671, 

County Courts Aet 
County Courts Acts (1846) 


14 

622 

203 

34Hi 

129 

460 

151 

5S7 

372 

446 

113 

372 

675 

525 

26 


Docks Piers Clauses Act (1847) . . 617 

Towns Improvement Clauses Act (1847). 199 

Touni Police Clauses Act (1847) .. 587 

T-:---- .. 64 

duatices Protection Act (1848) .. 74 

Public. Health Act (1848) _ 203. 635 

Common Law Procedure Act (1852) .. 3, 16, 

26, 152, 312, 329, 389 
Common Law Proeeduro Act (1854) .. 142, 181 
Metropolis Management Act (1855) 203 

Matrimonial Causes Act (1857) !16, 87 

Lord Cairns’ Act (1855) .. 292 

Common Law Procedure Act (1860) .. 12, 16 

Admiralty Courts Acta ( 1861 ) 77 

Guns Aet. gi; 

Rolt Act • • • . 

H.ghwnys Act ( 18 (i 2 ) " o,,.. 


199 

587 

64 

<4 

203. 635 
3, 16, 
329, 389 

142, 181 
203 
16, 87 

292 
12, 16 

77 

126, 491 

* i>8 

291 

203 


ENGLISH STATUTES. 


XXVll 


Page 

-25 & 26 Viet. C. 102 .. Metropolis Management Act (1862) 296 

26 & 27 Viet. C. 41 .. Inkeepers^ Liability Act (1863) .. 580, 581 

27 & 28 Viet. 0. 101 .. Highways Act (1864) .. 198 

27 & 28 Viet. C. 124, By. Passengers^ Assurance Companies 


S. 35 


Act 


29 & 30 Viet. C. 109 .. Naval Discipline Act (1866) 
33 & 34 Viet. C. 23, 

Ss. 6 & 8 .. -(1870) 


Ss. 6 & 8 

24 & 25 Viet. C. 100, 

S. 45 

34 & 35 Viet. C. 41, 

S. 9. .. Gas Works Clauses Act (1871) 

34 & 35 Viet. C. 56 .. Dogs Aet (1871) 

36 & 37 Viet. C. 66 .. Judicature Act (1873). 3, 12, 15, 

38 & 39 Viet. C. 17 .. Explosives Aet (1875) 

-—C. 55 .. Public Health Act (1875). 203, 

-C. 63, S. 28. Sale of Foods and Drugs Act (1875) .. 

38 & 39 Viet C. 86 Conspiracy and Protection of Property 
S. 3 .. Act (1875) 

—--C. 91 .. Trade Marks Registration, Act (1875) .. 

Trade Disputes Act (1875) 

41 & 42 Viet. C. 38, 

S. 2 Innkeeper’s Act (1878) 

C. 68 •. .. 

42 & 43 Viet. C. 49 .. Summary Jurisdiction Act (1879) 

43 & 44 Viet, C. 42 .. Employer’s Liability Act (1880) 

-S. 11 (1) .. Local Government Act (1881) 


(1870) 


82 

633 

653 

68 

505 

264 

12, 15, 100, 559 

259 

203, * 218, 601 
.875'J 601 


Innkeeper’s Act (1878) 


-S. 11 (1) .. 

45 & 46 Viet. C. 61, 
S. 60 

-C, 75, S. 14 .. 

47 & 48 Viet. C. 39 .. 

50 & 51 Viet. C. 7 .. 

50 & 51 Viet. C. 59 .. 

51 & 52 Viet. C. 21 .. 

-C. 64 .. 

53 & 54 Viet. C. 5 .. 

53 & 54 Viet. C. 59, 

S. 47 

-^C. 64 .. 

54 & 55 Viet. C. 40 .. 

--C. 51 .. 

54 & 55 Viet. C. 65 .. 

56 & 57 Viet. C. 32 .. 

-C. 61 .. 

-C. 71 .. 

_Q <73 

57 & 58 Viet. C. 60 .*! 

58 & 59 Viet. C. 40 .. 

59 & 60 Viet. C. 36 .. 

60 & 61 Viet. C. 37 .. 

61 & 62 Viet. C. 4 .. 


450 
429 
448, 452 

164 
267 
126 
84, 601 
289 


Bills of Exchange Act (1882) 

Married Women’s Property Act (1882). 
Naval Discipline Act (1884) 

Coroners’ Act (1887) 

Statute Law Revision Act (1887) 


166 

;). 654 

633 
635 

.. 302, 390 


Law of Distress Amendment Act (1888). 
County Courts Act (1888) 

Law of Libel Amendment Act (1888) .. 


Lunacy Act (1890) 

Public Health Aet (1890) 
Directors’ Liability Act (1890) 
Brine Pumping Act (1891) 
Slander of Women Act (1891), 


126 
636 
341, 345 
378, 389 

62 


218 

.. 345 

226 

.. 301, 302, 
385, 389 

-(1891) .. 62 

Barbed Wire Act (1893) .. 197 

Public Authorities Protection Act 

(1893) .. 671 

Sale of Goods Act ,. 170,. 516 

Local Government Act (1894) .. 203 

Merchant Shipping Act (1894) .. 52, 131, 

473, 509, 510, 580 

Corrupt and Illegal Practices Preven¬ 
tion Act (1895) .. 328 

Locomotives on Highways Act (1896)) .. 621 

Workmen’s Compensation Aet (1897) .. 24 

- .. 52 
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G3 & 64 Viet. C. 32, 
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5 Edw. 7, C. 10 
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-C. 11 
C. 15 


6 Eclw. 7. C. 17 
--C. 32 


-C. 41 S. 
—C. 47 


55 


•C. 48, 8 . 17 
■C. 58, S. 13 


Workmen’s Compensation Act (1900) .. 
Shipowners’ Negligence (Remedies) Act 
(1905) 

Railway Fires Prevention Act (1905) 
Trade Marks Act (1905) 

Bills of Exchange Act 
Bogs Act (1906) 

Maiim» Insurance Act (1906) 

Trade Bisputos Act (1906) 

452, 


7 Edw. 7, C. 29 

C. 53. S. 29 


Merchant Shipping Act (1906) .. 

Workmen’s Compensation Act (1906). 24, 84, 601 


I’atents and Besigns Act (1907) 

Public Health Amendment Act (1907) 
Fatal Accidents (Bamages) Act 
Companies Consolidation Act (1908) . 
Housing and Town Planning Act 
(1909) 

Protection of .^Vnimals Act (1911) 
Copyright Act (1911) 

C. 5/, S. 1 . Maritime Conventions Act (1911) 


8 Edw. 7, C. 7, S. 1 

8 Edw. 7, C. 69 

9 Edw. 7, C. 44 

1 & 2 Geo. 5, C. 27, S. 7. 
--C. 46 .. 


Page 
131 

77 

268 
429, 430 
166 
264 
52 ^ 
442, 448, 
456, 661 
509 


459 
199 

82 

434, 665 

500 

128 

460 
52, 83. 


2 & 3 Geo. 5, C. 31, 
S. 15 

3 & 4 Geo. 5, C. 34, 

S. 15 


150, 558, 559, 560, 665, 666 


Pilotage Act (1913) 


591 


• • 


4 & 5 Geo. 5, C. 58, 
S. 14 


Bankrupt<'v and Beeds of Arrangement 
Act (1913) 


165 


• • 


. 9 & 10 Geo. 5, C. 50 .. 


9 & 10 Geo. 5, C. 80 .. 

9 & 10 Geo. 5, C. 101 

10 & 11 Geo. 5, C. 30. 

10 Sc 11 Geo, 5, C. So] 

13 & 14 Geo. 5, C. 27. 

14 Sc 15 Geo. 5, C. 22 

23, S, 26; 

15 & 16 Goo. 5, C 49 

-S. 1 
“C. 84 

C. 86 


Criminal Justice Adjninistjation Act 
(1914) 

• • 

Defence of tlio Realm Acts (1914-1918). 

Ministry of Transport. Act (1919) 

Incienso of Rent Restriction .\ct® (1920- 
25). 

Patents and Designs Act 

Government, of India Act (1919) 

Unemployment Insurance Act (1920) 

An- Navipration Act (1920). 49 ,' 109, 111 

.Railway Fires Prevention Amendment 
Act (1923) 


6 

629 

592 

246 

459 

341 

338- 


• • 


• « 


1(5 & 17 Geo. 5, C. 61. 
17 Sc 18 Geo. 5, C. 22. 

20 & 21 Geo. 5, C 43 
S. 36 I 

20 & 21 Geo, 5, C 23 

22 & 23 Geo. 5,' C.* 3 ^ 

23 & 24 Geo. 5, C. 36 


268 

580 
667 
3 , 88 
500 
24, 47 
636 


Carnage of Goods by Sea Act (1924) .. 
Administration of Estates Act 
Judicature (Consolidation) Act (1925^ 

Housing Act (1925) ; * 

Workmen’s C-ompensntTon Act (1925) !! 

( riminal Justice Act (1925) ' 

(R«ffulntion of rV- 

""<1 Trade Unions Act 
^ ■ 442, 44S, 001 

Road Traffic Act (19,10) rm 

Mental Treatment Act (1930) '* * ro 

Carriage by Air Act (1932) ’ ' ‘ 5 . 

Administration of Justico Act (1933) ! [ 13 ; 052 


I 
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24 & 25 Geo. 5, C. 41. 

24 & 25 Geo. 5, C. 53. 

25 & 26 Geo. 5, C. 30, 

a 6 (1) 

26 Geo. 5, C. 11, Ss. 28, 
71 


26 Geo. 5 & 

1 Ed. 8, 

C. 44 

• * 

-C. 

36 

-C. 

51 

-C. 

49 

-C. 

33 


Page. 

Law Reform (Miacellajieous Provisions) 

Act (1934). 70, 75, 78, 81, 668 

County Courts Act 525 

Law Reform (Married Women & Tort¬ 
feasors) Act (1935) , 560, 584, 65^ 663, 666 

Government of India Act (1935). 337, 611, 614, 

655 

Air Navigation Act (1936) .. 49, 50 

Pilotage Authorities (Limitation of 

Liability) Act (1936) .. 50 

Housing Act (1936) .. 500 

Public Health Act (1936). 207, 218, 601 

Widows’ Orphans & Old Age Contribu¬ 
tory Pensions Act, (1936) 


• • 


82 
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INDIAN ACTS 


) } 
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9 9 
9 9 
9 9 


Page 

Aircraft Act, (XXII of 
1934)— 

Sec. 17 .. 109 

Anarchical and Revolution¬ 
ary Crimes Act (XI of 
1919) .. 66 

Bengal Regulation, (III of 

1818) .. 66 

Bengal Tenancy Act, (VIII 

of 1885) .. 123,126 

Sec. 58 . . 392 

„ 136 .. 151, 182 

Bombay Mamlatdars Courts 
Act (II of 1906)— 

S. 5. .. 104 

Bombay Regulation (XXV 

of 1827) .. 66 

Carriage of Goods by Sea 
Act (XXVI of 1925). 564, 575, 

580 

Carriage by Air Act, (XX 

of 1934, Seh. II, S. 1. .. 78, 580 

Carriers Act (III of 1865). 580 

Sec. 2 .. 575, 576 

See. 9 ..564 

Cattle Trespass Act (I of 

1871) .. 112, 127 

C5vil I^ocedure Code Act 

(X of 1877)—Sec. 271 .. 321 

Civil Procedure Code (Act 
V of 1908)— 

Sec. 2 (12) .. 133 

(13) ,. 141 

(16) .. 670. 

Secs. 19 and 20 .. 670 

Secs. 55 and 62 ., 121 

Sec. 60 .. 669 

''80 .. 671 

"84 .. 653 

86 ., 655 

90. .. 190 

95 .. 329 

O. 1, r. 1 .. 661, 662 

O. 1, r. 8 .. 66i 

O. 2, r. 2 .. 672 

O. 2, r. 4 .. 135 

O. 6, r. 13 .. 329 

O. 20, r. 12 .. 135 

O. 21, r. 24 .. 58 

O. 21, r. 31 .. 181 


Page 


(VII of 




95 
373 
58 
294 
293 
434 
416, 665 


434 
416, 665 


Civil Procedure Code (contd,) 

O. 21, r. 36 
O. 24 
O. 38 

0. 39, r. 2 
Appx .• D 
Sec. 11 (1) 

’’ *100 (4) 

Companies Act 
1913)— 

Sec. 11 (1) 

100 (4) 

Contract Act, (IX of 1872) 

Sec. 11 .. 656 

" 73. 516, 527, 562 

Secs.-95, 170, 171 .. 174 

Sec. -99 .. 174 

" 150 .. 514 

151, 152. 505, 50.6, 526 

■154 .. 172 

160 .. 160 

178, 178 (a). .. 168 

*166, 167 .. 162 

180. 145, 155, 178 

.. 155, 178 
527 

(in of 


>9 
9 9 
9 9 
9 9 
9 9 
9 9 
99 
9 9 


•181 
212 

Copyright Act, 

( 1914 )^ 

Sec. 2 

99 


( 1 ) 

(2), 6, 7, 


29, 


9 9 
99 
9 9 
99 
9 9 


• • 


• • 


2 

77 

4 

5 
8 
10 
35 

Criminal I/aw Amendment 
Act, (XIV of 1908) 
Criminal La w Amendment 
Act. (Vni of 1919)— 
Sec. 3 

Criminal Procedure Code 
Act, (V of 1898)— 

Secs. 42, 43 and 128 
42, 44 
48 
54 

65, 77, 78 
75 

100 and 491 
107, 108 


460 

460 


461, 


462 
46 L 
461 
375 
460 
460, 462 

66 


443 


9 9 
99 
99 
9 9 
99 
99 
99 


61 

443 

121 

61 

58 

60 

67 

393 
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Procedure Code {eonid.) 
132 .. 630 

133, 147 .. 190 

144, 145 393 

145. 58, 94, 138 


147 
436 
545 

Divorce Act (IV of 1869)— 
Sec. 34. 

Easements Act (V of 
1882) 

2 
4 
7. 


28 i 

393 

6 


16 


Sec 
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y y 

I y 

y y 
yy 
y y 
y y 
y y 
yy 
y y 
y y 
y y 
y y 
y y 
y y 
y y 


7 HI. 

8 to 
13 
15. 

17 


208 
212 
208 

209, 221, 224, 225, 
226, 229, 233. 234 
(b) .. 214,' 225 

19 .. 209 

285 

209, 219, 228, 232, 286 

209, 221 
la (1) .. 209 

249 
289 
121 
232 

232, 233, 250 

289 
117 
490 


• • 


• • 


• • 


• # 


18 
16 
24 
26 
28 
33 
36 

52 to 64 
52 
56 
60 

Easements Act (VIII of 
1891) 

Evidence Act, (I of 1872) — 
Sec. 3 


• • 






117 

117 


208 


yy 
y y 
y y 
y y 
yy 
yy 
y y 


i • 


• • 
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360 

374 

398 

378 

420 

326 

341 

378 


12 
33 
55 
115 
122 

123 and 124 
146 

Fatal Accidents Act (XIII 
of 1851)— 

Sec. 4. 77, 79, 676 

Foreigners Act (III of 
1864)— 

General Clauses Act (X of 
1897)— 

Sec. 3 (25) 

Sec. 3 (34)— 

Government of India Act! 

1919— 

Sec. 11 (7) 24 (7) 

20 ( 2 ) 

32 (2) 

110 


63 


94 

94, 141 


yy 
y y 
yy 


• « 


341 

612 

611 

484 


Page 


Government of India Act, 
1935, see English statutes. 
Judicial Officers' Protection 
Act (Xin of 1850). 


Legal Representatives' Suits 
Act, (XTI of 1855) 
Limitation Act. (IX of 


60, 121, 
165, 636 


668,671 


1908)— 

670, 671 

Art. 2 

671 

Art. 3 

104 

Art. 25 

301 

Art. 120 

181 

Arts. 132, 142, 144 .. 
Lunacy Act (IV of 1912).. 

94,107 

62 

Madras City Municipal Act 

641 

(III of 1904)—Sec. 456. 

208 

Madras Civil Courts Act, 

(III of 1873)1—See. 16 

(0) 

37 

Madras District Munici- 

pnlities Act (V of 1920). 

124 

Sec. 3 (21) 

192 

" 162 and 350 

208 

” 184 (1) (a) 

199 ; 

” 350 

671,672 1 

i 

Madras Estates Land Act 


Act 


Secs. 84, 85, 212 
Sec. 87 
Sec. 90 
Sec. 202 
Sec. 212 
Secs. 151, 153 
Madras Local Boards Act 
(XIV of 1920) 

Madras Prohibition 
(X of 1937) 

Madras Regulation (II of 
1819) ^ 

^fadras Revenue Recovery 
Act (II of 1864) 

Married Women's Prouertv 
Act (III of 1874) .. 

Merchandise Marks 
(IV of 1889)—Sec. ... 
iNogotiable Instruments Act 
(XVI of 1881)— 

Sees. 85 & 131 
Patents and Designs 
(11 of 1911)— 

Secs. 3 to 12 
Sec. 30 
Sec. 36 

Act (XliV of 

looO) 

Sec. 43 
76 


123,124 
124 
150,182 
151 


151 

394 

140 


678 


66 


124 


Act 
9 


654 


434,435 


• • 


• « 
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Act 


« • 


459 

459 

459 
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4 

9 


85 ^ 
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458 
626,636 
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Penal Code {contd.) 

Sees. 77 

78 

79, 80 

81, 87, 88 

82, 83 
’’ 85, 86 

” 96 to 106 

97 

’’ 103 

’’ 107 

120-A 
154, 174 
’’ 187, 202 

’’ 268, 269 

319 
’’ 321 

''336 
" 339 
"340 
"350 

" 403, 404 ! 

" 441 
" 478, 479 
" 478,489 
" 482 to 486 

" 499. 

332, 

"502 

Presidency Towns Inso] 
vency Act (III of 1909^ 
Secs. 2 and 17 
Provincial Insolvency Act 
(V of 1920)— 

Sec. 28 

Eailways Act (IX of 1890). 
Secs. 59 and 107 
"62 
"72 
"76 
"80 
" 132 

Registration Act (XVI of 
1908)— 

Sec. 2 (6) 

Sec. 6 (2) 


Page 

636 

60 

626 

507 

656 

659 

650 

656 

119 

662 

443 

473 

473 

199 

40 

561 

470 

55 

55 

52 

53 
152 
108 
435 

434 

435 
300, 304, 
365, 366 
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ADDENDA 

At p. S3, note 21, add, Shepherd v. Hunter, (1938) 2 A.E.R. 587. 

The Court of Appeal set aside as too low a verdict for £90 for shortened 
expectation of life of a healthy child, aged three, killed in a road accident. 

At p, 111, note 16, add, JVesrtropp v. Baldock, (1938) 2 A.E.R. 179 
(damages awarded for a technical trespass by placing a ladder cn 
another’s wall). 

At p. 348, note 11, add, Ehirod Banjan v. Mohammad Wasy, (1938) 
19 Pat.L.T. 186 (a report by a railway officer to his superior held pri¬ 
vileged in an action for. defamation). 

At p. 31 note 6 and p. 39 note 16, add, Francis, H. Bohlen, Fifty 
Years of Torts, 50 Har.L.R. 725-748, 1225-1248. 

At p. 501, note 15 (a), add, 50 Har.L.R. 735. 


CORRIGENDA 

.f't p. 37, in note 10, i-fead ‘below Chap. XIX, para, 40,’ instead of 
‘below Cliap. XIX, pai*a. 48’. 

At p. 51, in note 4, read ‘below Chap. XV, para, 11,’ instead of 
‘below Cliap. XV, para. 2.’ 

At p. 165, in note 6, read Art Sod'-eiy, Ltd. v. Union Bank of 

London instead of Fme Art Society, Ltd, v. Union, Board of London. 

At p. 235, in note 5, read Manchester Corporation v. Famworth 
instead of Manchester Corporation v. Farmnonth. 

At p. 524, in note 5, read laissez faire instead of laisses fair. 

At p. 526, in note 23, read Gihlin v. McMullen instead of Cjihlan 
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At p. 618, in line 17, read ‘certification’ instead of ‘certificate.’ 
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THE LAW OF TORTS 


CHAPTER I. 

INTRODUCTORY. 

1. Law of Torts.—This is the branch of law governing 
actions for damages for injuries to certain kinds of rights, 
like the rights to personal security, property and 
reputation. The award of pecuniary reparation for such in¬ 
juries was the subject of regulation by the laws of all communi¬ 
ties, ancient and modem. In England the rules regarding it 
had been slowly developed by the Courts during several cen¬ 
turies. After the middle of the nineteenth century these rules 
had to undergo a process of great expansion to meet the needs 
of an urban and industrial civilisation. The invention of the 
steam engine and the motor ear, the development of industry 
and commence, the growth of large and crowded cities, the rise 
of the modem newspaper, and in more recent yeans the inven¬ 
tion of air-craft and the wireless have brought many advantages 
to the citizen but have also increased the chances of injury to his 
private rights. This branch of law has therefore attained great 
proportions and attracts a very large amount of litigation in 
England and in the United States, though not to the same extent 
in India. It is stiU in the process of development and adap¬ 
tation to the conditions of a changing world. It is a live and grow¬ 
ing branch of law and, as its maini theme is the definition! of the 
individual’s rights and duties in iconformity with prevalent 
standards of reasonable conduct and public good and convene 
ence, it is of profound interest to the student of law and of the 

social sciences. 
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THf: f.AW OF TORTS. 


[Chap> 


2. Tort . —Tlie Avord ‘ tort ’ means in law a wrong or injury 
which ha.s certain characteristics, the most important of Avhieh is 
that it is redressihle iii an action for damages at the instance 
of tlie person wronged or injured, e.g., assault, libel, trespass, 
nuisance. 11 is a French word which means, 
Ml ils etymological .scn.se, a ‘twisling out’ and in a popular 
.sense, a crooked act, a Iransgression from straight or 
right conduct, a wi-ong.i In this generic sense, it was introduced 
into the terminology of English law by the French-speaking 
lawyers and judges of the courts of the Nonnan and Angevin 
Kings of England.2 It was in these courts that the foundations 
oi modern English Law were laid during the twelfth and 
thirteenth eenturi.'s. The stale of the. law in England prior to 
the Norman OoiHiuest^ was rudimentary and lu-imitive. After 
the Foiuiuest, FreneJt became the spoken language of the courts, 
and the language of legal treatises and of reports of judicial pro- 
ceed.ng.s for a. ni,m1,er of centuries.Thus it hapiiens that most 
ot the technical terms of English law are French in 
origin.-"* The word ‘tort’ was at one time 


wry near 


I It IS :.n interesting coincidence flmt the Sanskrit word -.Timlm ’ 
of"' or'tToT Law text in the sens'e 

x'nyanath Son. Hindu Jurisprudence, p. 211. 

century ^ aTtlie'Tuip ^ Britton, a legal writer during the end of the I.tth 
‘ ^ ^ * ^ chapter on some of the smaller oft'onces ^'De 

r r;:. “‘h 

u. r ;.r.,T’ ... 

3 A.D. lOGG. 

Edward III lanftuane of the courts by a statute of 

when it was prohibited by a statulo of'tiro""' 

language of court and official recor.rtil FnoriT"T' i 

Of 1731; Holdsworth, Vol. IT, pp a st^^ 

■ ■ ■ p„,,.. -popop., • • kpip.- 

come to us from tlie French In -Ji n ^ 

law prevails, homage is done dnilv to WUf""' 'f'xt’'' 

Anjou.” P. & M. Vol T no Qo aiKl Henry of 

and, though we liavo recoiv^^ tor/’’ wo hn^'"'*- 

probably owes its salvation to its r^ZoZ:^Z\£::,: Z;):*.'"''" 
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passing into literary use as a synonym for wrong. ® Even in law 
it was an obscure term till the middle of the seventeenth century* 
It was then that the practice began, in the courts of common law, 
of distinguishing between actions in 'contract' and actions for 
other wrongs, and of using the word 'tort' as a compendious 
title for the latter class of actions. Since then it was usual to 
speak of ' ‘ actions in contract'' and ‘' actions in tort. ’ Thus the 
word became a familiar term of the law with a restricted applica¬ 
tion to a particiular class of wrongs. We will see presently that 
it still bears the impress of the circumstances in which it came 
to be used three centuries ago. 

3. Definition of a ‘tort.’—It is generally recognised that 
it is not possible to frame any precise or scientific definition of 
a tort. ® It has been defined, for instance, as “ a wrong independ¬ 
ent of contract, for which the appropriate remedy is a common 
law action,”® z.e., an action which would have been entertained 
by the old courts of common law, before the Judicature Act, 
1873. This can hardly claim to be a definition of a legal con¬ 
cept. It comes down from a period of legal evolution when 
the procedural features of a tort claimed more attention 
than the jural. Dr. Winfield has suggested the following defi¬ 
nition: "Tortious liability arises from the breach of a duty 
primarily fixed by the law; such duty is towards persons 
generally and its breach is redressible by an action for unliqui- 


6 Pollock, Torts, p. 1, and his note on that word in the Encyclopaedia 
Eritanniea; also the note on that word in the New English Dic-tionary, 

Vol. X. ' 

7 E.g.f Rich v. Pilkington^ (1688) Garth. 178, below para. 16. 

8 Addison, Torts, p. 1; Street, Foundations of Legal Liability,, Vol. 
I, p. 25. 

9 Clerk & Lindsell, Torts (8th Ed, ), p. 1. The Common Law Procedure 
Act, 1852, defined a tort as a * wrong independent of contract.^ The defini¬ 
tion in Salmond, Torts (9th Ed.), p. 15„ is substantially similar and 
explains more fully the negative aspect of a tort by excluding wrongs like 
breaches of trust and bi'-eaches of contract. Wigmore, the well-known 
American writer disapproves of the term ^tort’ and would substitute 
‘general rights" as the title of the subject; see his preface to Select Cases 
on the Law of Torts„ Vol. I. See also Holmes, The Theory of Torts, 44 
Har.L.R. 773, 781. 

10 36 & 37 Viet., c. 66. It came into operation on Ist November, 1875* 
See also the Judicature Consolidation Act, 1925; 15 & 16 Geo. 5,. c. 49. 
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(Jated damages. This is more infonnative than the previous 
dofiuitioFi and perhaps supplies a good working imle in many 
rasas l)ut as the learned author himself recognises,it cannot 

claim to be precise. For instance the phrase “duty to persons 
generallyis rather vague. It is liardly adequate, on the one 
hand, to include duties arising from special relationships like 
carrier and passenger, or doctor and patient, or on the other, 
to exclude duties between trustee and beneficiary, or guardian 
and ward, which fall outside this branch of law.^* 
The difficulty in defining a ‘tort’ is due to two 
!easons, fii’st. it signifies \ iolations ot* a great variety of 
riglits and duties which cannot be comprehended in a sim]de 
or concise formula; scondly, its meaning has l)een determined 
hugely by a judicial system and i>rocedure that are now 
derunct, and cannot be explained even at the present day with¬ 
out a brief relei'cnce to them. Instead of attempting to define 

a toil we may state its main cliaracteristics as follows:_ 

1 . A tort is a violation of some right of an individual or 
a breach of some duty of another towards him. The right and 
duty arise under the general law as Inlween all pei-sons or per¬ 
sons in particular situations. It differs from wrongs which are 
logarded wholly as breae-h<*s of contract. 

n‘di-essil)lo in a civil action for damages, and 
diffeis from wrongs which are wholly criminal. 

HI. It was rediH-ssed by an action in the common law 
Courts before lS7r> and diffeiN from wrongN, which weiv redres¬ 
sed exclusively in other Courts, the Court of Chanceiy. 

1 . • 1 * convenienl to discuss the points of distinction 

here indicated in the following order: 

(ft-) tort and ennme; 

(b) tort and wrono-s tor whicli tlioro was no ivniodv hv an 

action for dama-cs in tho Conrt.s of common law; ' ' 

(c) tort and breach of contract. 


Law of^^rt'T (Tnoovc Law Looturcs), 1931. p. 32; 

12 ProTince, p. 229. 

date“df™’do'oTU: the recp.iro.nent of nnliq..!- 
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4. Tort and Crime.—A tort differs from a crime both in 
principle and in procedure.^^ A tort is an injury or breach of duty 
to an individual for which he is entitled to get reparation from 
the wrong-doer, while a crime is regarded as a breach of duty 
to the public as a whole for which the offender is punished by 
the isociety or the state. An injury is both a tort and a crime 
when it is a breach of both these duties, &.g., assault, libel, 
theft. Sometimes an injury may be regarded only as a crime 
and not a tort; for instance, a public nuisance like an obstruc¬ 
tion of a highway is an offence, but no action for damages ^vill 
lie unless the plaintiff has sustained special damage. Converse¬ 
ly, an injury may be only a tort and not a crime when it lacks 
the element of danger to public interests, e.g., innocent or mis¬ 
taken trespass to land. Whether a certain conduct is worthy of 
punishment or reparation is a matter of legal and' social policy. 
In many important matters the policy is well-settled as in the 
ease of serious injuries to jiei’son and property which are both 
punishable and actionable, but there is a large margin of eases 
where the policy responds to the changing needs of time, place 
and circumstance. Modern legislation like the Municipal and 
Public Health Acts, makes many things punishable which were 
not so before. Slander is a punishable offence in India but not in 
England. In parts of India where Prohibition Acts have come 
into force, selling or drinking liquor is a crime. The Fatal 
Accidents Act of 1846 in England permitted for the first time 
an action for damages against a person causing the death of 
another while there was no such remedy before. Since the 
middle of the last century the liability of employers for the torts 
of their servants has received considerable extension. This 
largely explains the difficulty of framing any more precise defi¬ 
nition of a tort or crime than that a tort is a wrong for, which 
the law allows an action for damages, and a crime is conduct 
which the law regards as deserving punishment. 

Secondly, a tort differs from a crime because the remedy 
for the former is an action for damages by the aggrieved party 
in a Civil Court, while the remedy foi^ the latter is a prosecution’ 
in a Criminal Court by the King who is in theory the prosecutor. 


14 For a discussion of the distinction, see Kenny, Outlines of Criminal 
Ijaw, Chap. I. 



f) 


Tin: I.AW or TORTSk 


[Chap. 


thong’ll flio proseciiiion may Iw' at llu- instance of the injured 
par1^^ The oljjeet of a civil action is private reparation and 
tiiitisfjK'tion, and that oi' a criminal prossee\ition is punishment 
with a view to promote public interests by prevention of 
offences. This method of stating the distinction is bi'oadly 
triH' but admits of (|ualifieations. Sometimes damages in a 
civil action for a tort arc awai’dcd as a measuiv of punishment 
and prevention^ < f/-, in an action for seduction or for gross 
libel; and in a criminal i)roc(^eding part or whole> of the fine may 
be ordered to be paiil to llu** complainant or other injured party 
by way of eompen^^ation.^® I5esidcis, from the point of view 
of legal philosopliy, liie nllimafe j^urposes of eivil and criminal 
remedies are not clearly sevei’abh^. The award of damages also 
promotes pnl)lic intiuvsls l)y prt'venlion,^'^ and punishment may 
afford satisfaction to the injured. 

5. Historical development of the distinction between 
tort and crime.—The disli?u*tion })etwt'en tort and crime belongs 
to a eomp.iratively maiure stage ot civilisation and siKual order. 
The laws of primitive comnnuiifit's wci*o eoneerned mainly with 
the paymemt oi pecuniary rcparatioji to tlu‘ jicrson injured and 
allowed private composition of even gi*ave crimes like homicide 
and serious bodily hai-m. To (piole the famous ol)servation of 
Sir Tlenry iAfaine, ‘Mlie tienal law of primitive eommuinties was 
not the law of ci'ime.s )>ut the hiw of wrongs or torts."is The 
system of pecuniary composition was itself an advanee on a 
condition of total lawlessness and barlmrity wlien tlie “blood- 
feu(l 01 pii\ale war at tiu* instanc<' of the pei'son wronged or 
his kindred on tlie wrong-doer and his kindred was a normal 

aanPHn Oiminal Paw. p. 15: •Trinios are wrongs whose 

sanction IS Punitive ainl is r.anissible by tlu> Oown. if remissible at 

tration 

17 nont1mn,’s Works, Vol. I. oc,o. 

m°orr newsfn *»sp'vf: • • sntisfnotion is still 
offender^’’ ’ 

18 MrtiiKj ^VllcioTit T.mw' *'^0. tn ♦ 1 , 

that i ' * I ■ • I his has been eritioisod on the ground 

^ufh ol a flat " ''‘""I'osition for wrongs 
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affair.^® The Anglo-Saxon law^s^® had not advanced very far 
beyond the stage of legal evolution marked by a system of 
private composition for murder and other serious crimes.^^ They 
were mostly concerned with the reicdtal of the customary 
amounts payable for various kinds of injuriels,^ viz.y ‘wer' or the 
price set on every person according to his rank which was pay¬ 
able by the person causing his death, and 'bot' which was pay¬ 
ment for personal and other injuries. But they also contained 
the germ of the modem ‘crime' in the provision that in somiei 
■cases a ‘wite’ or fine was payable to the King or lord.^^ In the 
archaic system of justice whkih the Anglo-Saxon laws disclose, 
they bear a close resemblance to the codes, known as the Leges 
Barbarorum of the Teutonic tribes on the continent.^^ Englisili 
law during the six centuries before the Norman Conquest was 
practically unaffected by the infiuence of the mature jurispru¬ 
dence of Rome, notmthstanding the Roman occupation^® of 
England for three centuries before the fifth, or the promulgation 
■of Justinian's codes in Eastern Europe during the sixth 


19 On tkis subject see Carter,^ A History of Uie English Courts, pp. 4, 
5; Vinogradoff, Outlin-es of Historical Jurisprudence,, Vol. I, Chap. X; 
Jenks, History of Politics, pp, 40, 41. These practices are said to be still 
prevalent in some uncivilised communities in South America and in the 
Caucausus; F.P, Walton, Introduction to Roman Law^ p. 219. Their 
modern manifestation among civilised peoples in the practice of lynching 
see Vinogradoff, Vol. I, p. 355. 

20 The earliest were those of King ^thelbert (A.D, 600) ; otherst were 
those of Alfred and Canute. They were compiled after the Norman Con¬ 
quest and known as the Laws of Edward the Confessor, the last of the 
Anglo-Saxon Kings; another compilation during Henry I’s reign was 
known as the Leges Henrici. 

21 P, & M., Vol. I„ pp. 46, 47; Vol. II, p. 451; Maitland and Montague, 
A Sketch of English Legal History, p. 20. 

22 See Pollock’s Notes to Maine, Ancient Law, p. 407. 

23 Jenks, Law and Politics in the Middle Ages, p. 32: ^^At the time 
•of the Norman Conquest, England is from a legal standpoint, the most back¬ 
ward of all Teutonic countries, save only Scandinavia. Evidently, 
English Law was even at the beginning of the twelfth century in a very 
Tudimentary state.” 

24 Th«ese tribes were the parent stock of the Anglo-Saxon people who 
‘Colonised England in A.D. 449. The invasion of the Danes, another Teu¬ 
tonic tribe, was in the 9th century. 

25 It came to' an end in A.D. 407. 
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cojituiy.^ It was after the Norman Conquest and during the- 
reign of strong rulere like Henry II that Courts! were establish-- 
ed whicJi could punish all forms of violence as offences against 
the King’s peace instead of allowing them to be compounded as 
privat<‘ wrongs. Indeed, these Courts began by showing tlieir 
strength by awarding punLshments and amercements indiscrimi- 
nat<'ly and for even civil causes of action.^ It was long after¬ 
wards that tlie theory of punisliment assumed its modern form. 
It is worthy of note that in spite of the higlt degree of develop¬ 
ment which Roman Raw attained iu tin* spht*re of pi’ivate law 
Its law of crimes continued to be imperfect,^ and to the last' 

theft was not, save in some special cases, a punishable crime but 
only a delict or private wrong.^ 

The distinction between civil ami criminal procedure came 
much later tlian that between reparation and punishment. The 
famous action of trespass whicli was introduced in the thirteenth- 
century was in origin bofli a civil and a criminal proceeding and 
ended in both damages and punishmi-nt.^ In course of time the 
criminal ^indictment’ liocame separate from the civil action. 

6. Torts and Wrongs for which there was no remedy 
by an action for damag*es in the old courts of common law.— 
Under this head we shall deal in. the fii-st place, with the courts 
ot common law, secondly, willi wrongs which were rednwd 
exclusively in other courts, and lastly with 'actions for torts^ and 
amagos. The courts of common law at the time of their 
aboil ion m 187o were three in numlior, mV . the court of Queen 
Bench ho court of Common Picas and the court of Excliequer. 
rrom these courts of orisi„nl jurisdiction, appeals lav to the 


1 A.D. 529-504; see hclow para, 22. 

P. So M., Vol. II, pp. 5 X 9 ^ 572. 
a Hunter, Roman Law n incd,* . 

Chap. IX; Holland, Jurispru’doneo, p. .179 

4 Institutes, Lib. IV Tit tt xt ^ ^ 

Buckland, Roman Law, p. 579- The laL ' 

^'inog^a(]off, Vol. II^ pp. X7() X90 Groeee was similar; see 

p. 590.^ TTrScothpr^o'co^ Torts, 

damages for libel; Spencer Rower pmuslimont and' 

p. 433. ’ of Actionable Defamation,. 
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court of Exchequer Chamber.® The foundations of the constitu¬ 
tion and procedure of these three courts were laid during the 
reign of Henry II in the tweKth century. At the time of thfe 
Norman Conquest, England was covered with a net-work of 
numerous local icourts like the courts of the county and the 
hundreds and many rival and competing jurisdictions of feudal 
lords and landowmers. These courts administered the varying 
customs of the district or other locality.’^ The King and his 
assembly of leading men exercised judicial powers only in rare 
and exceptional cases. Under the strong rule of the Norman 
Kings their judicial functions increased. But it was by the 
reform® of Henry II who appointed a small body of five men® 
to hear all the complaints/ of the kingdom that England got her 
first judicature in the modern sense, i.e., a body of learned men 
'‘who do justice habitually.’'^® This court was known as the 
King’s court, and also as the Curia Regis—a name which is also 
used to refer to the King’s Council of leading men and officials 
of which the King’s court was in origin a judicial branch. The 
law* administered in the King’s court came to be known as the 
'common law’^^ as it was common to the whole country unlike the 
varying customs prevailing in the other courts. In course of 
time the increase of business in the King’s court and the con¬ 
venience of suitors required the separation of that court into 

two tribunals, viz.,- one court which alw'ays sat at Westminster^^ 


6 This was constituted by various statutes the last of which was 
(1830) 11 Geo. IV„ 1 Will. IV, c. 70, s. 8; it was composed of the judges 
of all the three courts. 

7 There were broadly three sets of customs, xis., the Dane Law, the 
Mercian Law and the Wessex Law. 

8 It was made in A.D. 1178; P. & M., Vol. I, p. 153. In 1176, he had 
appointed itinerant justices to go round the country. 

9 Two clerics and three laymen. Ranulf Glanvill whose name was 
associated with the first treatise on the English Law was one of Henry's 
first Chief Justiciars; P. & M., Vol. I, pp. 164, 165. 

10 P. & M., Vol. I, p. 154. 

11 It was a variation of the phrase ^ jus commwae* used by the canonists 
to distinguish the general and, ordinary law of the universal church both 
from rules peculiar to this or that provincial church, and from papal pri¬ 
vileges; P. & M., Vol. I, p, 176. At a later day thei ‘common law^ is dis¬ 
tinguished from the law of the church or the,canon law. 

12 The Magna Carta required this court not to move with the King, 

as King John often went out to Europe. ^ 

T—2 
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(o decide dispiilos lictwo<‘ii the King's subjects, and another 
court wiiich was presided over by the King and followed him, 
T!i<‘ otKi came to be known as the court of Common Bench 
and later on, the court of Common Pleas; and the otJier as the 
(oiirt of King’s Beneii. The court of Common Pleas heard 
a('tions between subject and subject. Tlie King’s Bench heard 
all serious cnminal cases called ‘VPleas of the Crown*’ and en¬ 
tertained also civil actions for trespass whiclt was accompanied 
by the use of force and was against the ‘King’s peace,’ and 
actions in wiiich the King and his officei's were interested. The 
court of King’s Ben('h was at a later time dissociated from the 
person of tlie King wlio ceased to atteiul or ]n*esido in it, and 
iM'camt' like the coui-t of Common Pleas another court of common 
law with a set ol* professional judges. The Exchequer was ori¬ 
ginally only an office for collecting the King's I'ovenue and 
was the financial side of the Curia Regis as the King’s court was 
its judicial aspect. Tt. dt'cided (pu'stions arising between the 
King and the tax-payers about I’ates. assi'ssimuit and the like. 
In couisc of time the judges of the King's Bench as well as the 
officers ot the Exclu‘(iuer knowui as ‘Barons' of the Exchequer, 
adopted various di'viees^^ to allraet to 1 hemsJtdves the civil liti¬ 
gation that belonged to the court of (^ommon Pleas,until at 
last these three ('onrts became eoniis of concurrent original 
jui'isdiction and <*ame to bo known as courts of common law. 
They were abolislu'd and merged in the ])rosent High Court of 
Justice by the JudiK'nture Act. They had from their inception 
two di.stinctive features which had a profound influence on the 
course of Englisli law. riz.: 


(h) trial by juiy. 

7. The Original Writ. 



Kiiig to an olfieer or a i)rivate person enjoining* some act or omis- 


r^f 'vrit of (Jitominus in tlio oourt of tlio Kxotioqucr und tho BiU 

f Bon.-h. In tlu-sn pvo.-oo.lins. 

14 ■''’'"'■‘''I: Holilswoith. Vol. 1. pp. 240, 210-222. 

IH nee tins eon,petit,on for wo,k; Ilol.lswortl,. Vol. T. p. 254 

nressinir f'""' it-** briefly ex¬ 

pressing the intention of ,l,o fnnner, l-or in, interesting fheiiis on ‘this 
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sion. It need not be necessarily connected with courts of 
justice, e.g,, a writ to convoke Parliament or hold an election. 
The ‘original writ' was an order of the King issued by the 
Chancellor or his office kno^vn as the Chancery and summoning 
the defendant to appear in the King’s court or the later common 
law courts and show cause against the plaintiff's complaint. It 
was ‘original' because it initiated proceedings in those courts 
and was therefore distinguished from ‘judicial writs' which were 
issued in the course of a proceeding, e,g., to summon a juror or 
a witness. It came to be regarded as the royal warrant to these 
courts to entertain a cause and as the foundation, of their juris¬ 
diction. This was due to the circumstances in which the King's 
■court had its origin. In establishing a strong and central court 
of justice, Henry II made use of the ‘writ' for enabling parties 
to seek its aid in preference to the local and baronial courts 
to which most litigation then belonged by custom. As the writ in 
effect took away a cause from one of the rival courts, it was 
regarded as essential to enable the complainant to have his cause 
heard and to compel the defendant to answer in the King's 
■court. As the justice of this court was more efficient and began 
to be appreciated, the demand for writs increased and they were 
obtained from the Chancery at prices varying with the nature 
of the writ. For about a centurj^ from the time of Henry II, 
new writs were freely issued for providing remedies for new 
■classes of cases. But this process came to a premature end by 
the middle of the thirteenth century on account of the opposition 
•of feudal nobles and barons. In 1258 after the Barons' War they 
were able to get the-King (Henry III) to agree to a provision^® 
that the Chancellor should not issue writs other than writs de 
cursu, i,e., writs which were customary and could issue as ‘of 
course', without the approval of the King and his Council. 


word and its legal history, see the Encyclopaedia Britannica, Vol. 28, p. 847. 
The Begister of Writs was known as Registrwm Brevium,' Fitzherbert 
New Natwra Brevmim (Nature of Writs) is a well-known commentary and 
was published in 1534. 

16 The Provisions of Oxford; see Stubbs, Select Charters, 389. Th-e 
last years of Henry III (A.D. 1216-1272) have been called thei ‘golden age 
of the forms’ as the number of writs was at its maximum; see P. & M., 
Wol. II, p. 564. 
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Dufin^’ tlio roifjn of l^Mwaid the famous Statute of West¬ 
minster IP® (A. 1). 128.")} partially restored the writ-making 
po\v(‘r of the Chaneeiy, by enacting that if “a writ is found in 
one case hut none is found in like case falling under like law 
and r*e(|uiriiig lik(‘ remedy/’ the clerks of the Chancery shall 
make one. But this power could be <*xi*r('ised only in a limited class 
of cases, viz., those whi('h fell under a like law. At this time the 
constitution and ])owers of Parliament were taking shape and 
the invention of new remedies for new cases was regarded as the 
province of the legislature and not that of tlie courts. The writs 
became not merely limited in number but also crystallised in 
form. It was the practice of the clerks in the Chancery to state 
in the writ tiie subject-matter of the com]>laint in precise and 
formal language. The writs already issued were classified ac¬ 
cording to their subject-matter, and copies were preseiwed so 
that the clerks who usually drafted them could use old forms for 
new cases.^^ The result was that a plaintiff whoso ease would 
not fit into the formula, of one of tlie writs already in use could 
not seek the aid ol the King’s court, or. in the modern phrase, 
had no ‘cause of action.’ An the plaintiff’s statement of his 
claim imially adopted the language of the writ, forms of action 
accpiircd a rigid and formulary character. It was by a scries 
of statutes in tlie last century that all this was changed. An 
action is now commenced not by different kinds of original 
wiits but by a unilorm Avrit known as a writ of summons,^® 
horms of action hav(^ be(*n abolislu^d^^ and a plaintiff is not 
bound to adopt any set lormula in his plaint or statement of 
claim, but may stale material facts in appropriate language. 

8. Trial by Jury.—Trial by jury has for several centuries 
)eon the mocio of trial of civil and criminal cases in the courts of 

Ho has Wii calhvl UIio English Juafimnn' bv 
reason of activity over the whole field of law; Holdsworth. 

. , p. 29^; for a hat. of the legialation ibuJ.^ pn. aoo. SOI 

18 1.'? Edward T. c. 24; tVinfield, Province, p. 12. 

P. & M., Vol, I, pp. loa-c,. 

Wiiri/'/r' of Proeos. Act, 1832. 2 

dnre Acts an! tl"^ ^f^PJ'*^ted by later statutes like the Common Enw Proce- 

^ the Judicature Act. Put even during the 18th century the 

fiction to haA n mingiiiary proceeding and was supposed bv 

fiction to have been issued; Kerr. Action at Law p. IP.*! 

The Common Law I*rocodiiie Act, I860. 
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common law. In recent years;, however, the power of the judge 
to dispense with a jury in civil actions for damages has been 
enlarged^s In a trial by judge and jury,^ questions 
of fact are decided by the jury, and questions of law by the 
judge.2s The system of trial by jury owes its origin to certain 
measures adopted by Henry 11 for making his court more popu¬ 
lar and effective.2^ He introduced the system which at that 
time was known as the 'inquest' on inquiry by a. group of neigh¬ 
bours on oath for the purpose of apprehending suspected crimin¬ 
als, and for deciding certain classes of disputes, e.g,, claims to 
possession and ownership of land, claims of the Church to land 
as a religious endowment The inquest was, in vogue with the 
Frankish Kings in Western Europe and was copied from them by 
the Norman rulers for ascertaining their rights and privileges. 
The innovation consisted in introducing the inquest as an ad¬ 
junct of the law courts. The modes of trial which were pre¬ 
valent at that time and which had come do^vn from the Anglo- 
Saxon period were of a primitive kind. They were: (a) The 

ordeal. It proceeded on the belief that Grod would intervene by 
a sign or miracle to determine questions at issue between two 
■contending parties. The person who could carry red hot 
iron, or plunge his hand or arm into boiling water, or sink when 
thrown into water was deemed to have right on his sidie.^ (h) 
'Compurgation or wager of laiv. This consisted of the oath of 
a number of witnesses who swore not to the facts in issue but 
in the prescribed formula, to the ciredibility of one of the parties. 
Their oaths were not evidence in, the modem sense and were not 
to be weighed by the courts, but concluded the decision if a 
«et of men swore in the prescribed form, (c) Duel. After the 
Norman Conquest trial by duel or battle was also in vogue. 
According to the system of justice which allowed these practices, 
the judge who presided in the local or customary courts, like 


22 Administration: of Justice Act, 1933, S. 6; E.S.C., O. 36, rr. 2-6 

23 As to the limitations of this doctrine,, see Holdsworth, Vol. I p 298 

24 p. & M., Vol. I, p. 140. 

25 He did this by means of regulation^ known as the Assizes, e.g. the 
Assize of Clarenden (regarding apprehension of criminals), the Grand 
Assize (disputes about rights in land), the Assize Utrum (disputes about 
ecclesiastical property). 

1 Holdsworth, Vol. I, p. 310. 
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the sheriff, did not decide a cause in the modern sense by receiv- 
inj? and weighing evidence, hut was rather in the position of an 
umpire who saw that the rules of the game were followed. The 
decision followed as a matter of course on the oath of witnesses 
or tiie result of tlie duel or ordeal.^ The new mode of trial by 
inquest became ])oj)ulai* and was a means ot removing causes 
to the King's coni’t from the local courts whore the older prac¬ 
tices prevailed. At first tlu' jury wvvv in the position of 
witnesses summontnl lioin the neighhoiniiood who swore to facts 
within their knowledge. It was at a later period that they 
acKpiired tlu ii* modem ?*ole oi’ judges. Tlu^ older modes of trial 
fell into disuse and wert' sui)ei*setled by trial by jury.^ Some of 
them like duel and compurgation remained in theory as part of 
th(‘ law till thev were abolished bv statute in the last centuiw.* 

• • 4 


9. Wrongs which were redressed exclusively in other 
Courts.— (ft) Among such wrongs thie most important wore 
breaches of trust and of otiuu* eciuilahlc obligations by a trustee, 
executor or guardian. were rt'dressed in the court of 

Chancery.^ This (*ourt look its name from tlie Chancellor who 
was originally only a minister of the King, hut in course of time 
aerpiired judieial fuuelions in various eases. This was due 
chiefly to the rigidity of common law writs and forms of action® 
and the eonse(|neTtt denial of justice in many eases. After many 
conflicts*^ with the courts of common law tlie I'xclusivo jurisdic¬ 
tion ol the court of Chama'rv was (^tnblishod over large classes 


2 Holdawortk, Vol. I, p. 200; Maitlaml, Equity, pp. :i08, a09. 

2 Tli -0 ordeal disappeai^'il at an early time under Christinn intluenco 
and waa prohibited by tlie Eateran Counril in A.D. 1215. 

4 The ‘battle’ and ‘eompurgation* were described at length by Black- 

stone in the 18th century; III, ‘Battle’ was elainved in an 

‘appeal’ of murder, Ashfoni v. Thonilon, (ISIS) 1 B. Aid. 457, and was 
thereupon abolished in 1819 (59 Geo. Til, e. 40); ‘compurgation’ was 
abolished in ISn.l (:J and 4 William IV, c. 4;i, S. i:n . 

5 For a history of its origin, .vrr Iloldsworth. Vol. I, p. 395; Maitland, 
Equity, pp. 1-42. 

G Other defects were the unsuitability of the jury trial in eases like 
actions of account, the tendency of juries to corruption and intimidation 
technical rules such as that parties could not be witnesses, etc. 

7 The most notable conflict was that in A. D. 1010 between Coke and 
Lord Chancellor Ellesmere; Carter, History of English Courts, pp. 95, 96;.' 
Holdsworth, "N’o!. I, p. 459. 



I] 


INTRODUCTORY. 


15 


of litigation, e,g,y administration of trusts or of -estates of 
deceased persons, infants, lunaticts, etc. The Chancellor was 
not bound by any technical rules but did equity and satisfied 
his conscience; therefore, his court was Imown as the court of 
Equity. This court differed from the common law courts in 
many important matters. It had no writs or forms of action 
but entertained complaints by petitions or ‘bills.' It had no 
trial by jury. In course of time it developed a distinct code 
of principles, had its own precedents, employed a distincit ter¬ 
minology and had a separate Bar and Bench. The Judicature 
Act abolished these rival courts and empowered, the High Court 
in all its divisions® to administer both law and equity. But 
in spite of this fusion of the common law and equity courts, the 
principles and precedents that had gro\vn in these courts can¬ 
not be easily assimilated. Thus a breach of trust or of other 
equitable obligation may resemble a tort in that it is a breach of 
duty imposed by the general law and redressed by the award of 
damages,® but it was and continues to be outside the sphere of 
a tort. 

(&) A breach of a marital obligation, e.gr., adultery, is not 
a tort. It was formerly ^vithin the exclusive cognisance of 
ecclesiastical courts which in England had a long history^® and 
exercised jurisdiction among various matters,over matri- 

8 Viz,, the King^s Bench division, the Chancery division and the Pro¬ 
bate, Divorce and Admiralty Division. As to assignment of work to* these 
divisions, S. 56 of the Judicature Act, 1925. 

9 The court of Equity did! noti as a rule entertain actions for damages 
but allowed claims for damages or compensation for loss against trustees 
and executors in an action for account or in the course of administration of 
an estate; see Story, Equity, S. 794^ {a) ; Sedgwick, Damages, S. 1256 (/i) ; 
Lewin, Trusts, pp. 940, 953. These damages would partake of the 
character of unliquidated damages, as to which see below para. 13. See 
however, Winfield, Law of Tort, p. 13. 

10 Holdsworth, Vol. I, p. 598; Carter, History of English Courts 
p. 143. 

11 They fell under two heads, crimes by clergymen and spiritual 
offences, like immorality and sin which included adultery, defamation, 
breaches of faith or promise. These courts also obtained jurisdiction over 
the grant of probate and the administration of estates of deceased persons. 
The latter category of cases was subsequently taken over by the court of 
Chancery. At the present day the ecclesiastical courts have jurisdiction 
only in matters of church discipline and ritual, and in caa^ relating to- 
church property. 
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moiiial causes. The n'liei' aftorded by them in the above 
invstanco was not dainajics but divorce. By a statute^^ 
this jurisdiction was taken away from them and vested in a 
001111 known as the Divorce court.Against the adulterer, 
however, the husband had formerly an action for damages in 
trespass in the common law coiuls.^*^ Since the Act of 1857, this 
action is no longer available and tlie only remedy is by making 
him a co-respondent in a petition in the Divorce coihI and claim- 
iug damages against him.^® Thus an injury to the marital re¬ 
lation is not a tort; but an injury to the parental relation,, e.*/., 
by seduction of a daughter, is a tort as an action for damages 
has always been entertained by the (*ommon law courts. 

10. Actions for Torts.—Prior to the Judicature Act the 
word 'action’ was the name given to a proceeding in the common 
law courts, while a proceeding in the court of Chancery was 
either a ‘bill’ or ‘infoimation.’ Since that Act, the word applies 
to proceeding in all the divisions of the High Court. Bi'sides, 
by a .series of refonning slalules^'^ ending witli the Judicature 
Act, the forms of action which piovailed for several centuries 
in the old common law courts were abolished. Since then, a 
])laintifif in an action for <lamngcs for a. tort, as in any other 
action, is not bound to adopt any set words or formiila. But in 
spite ol those epoch-making- changes, the old common law actions 
for torts have not lost, thoir importance.^'^ The principles which 
have gathered round the old fonns constitute the bulk of the 
law of toi*ts, and are the source to which we liave to look for 
ascei'taining whothoi* in a givtui case ]>laintifi' has a cause of 
action. The oaily common law was primarily eoncenied \nth 


12 20 & 21 Viet., c. 85. 

13 It was merged in the Probate, Divoroe and Admiralty Pi\Tision of 
the High Court by the Judicature Act, 1878. 

1*1 The action was known ns the action of criminal conversation; below 
Chap. Ill, para. 4. 

ivj The Indian Divorce Act (IV of 1809) applicable to Christians pres¬ 
cribes (S. 34) a similar procedure. 

16 Common Law I^rocedure Acts, 1852, I8t>0; .s'cc Maitland, Eqnitv, 
p. 375. 

17 Tho forms of action wo have buried, bvit thov rule na from their 
gravea*'; Maitland, Equity, p. 29G. 
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remedies and not with rights and duties,^® and has therefore 
been described as a ‘commentary' on writs'.^® The result was, to 
use a famous phrase of Sir Henrj^ Maine, that substantive law 
was gradually secreted in the interstices of pi'ocedure.^o A 
reference to the chief forms of action which were available in the 
courts of common law for torts is indispensable even at the 
present day for understanding the case law. These forms fell 
into two classes: the action of tre;spass, and (6) the action of 

trespass on the case, or action on the ease simply. 


11. Action of trespass.^—The action of trespass^^ was so 
•called from the name of the writ which commenced it, the writ 
of trespass. This Avrit was introduced in the middle of the thir¬ 
teenth century and was intended to provide an effective remedy 
in the King’s court for persons aggrieved by violent injuries to 
person and property. It stated the nature of the complaint in 
the following form^^ which the plaintiff’s declaration invariably 
adopted: 

The King to the Sheriff Greeting:—If A gives pledges to prosecute 
his complaint, then put B by gage and pledge that he (B) be before our 
Justices at Westminster [on such a day] prepared to show why with 
force and arms (vi et armis) he assaulted the said ^ at ^ [or broke the 
close of A at N, or took and carried away the sheep of A] and other 
enormities to him did, to the grave damage of the said A, and against 
■our peace (contra pacem no^tram) .23 

By the allegations that the injury was ‘against our (the 
King’s) peace,’ and ‘with force and arms,’ the complainant was 
enabled to seek the aid of the King’s courts instead of the local 
and manorial courts before whom such causes went for redress 
at that time. To us the King’s peaeei is the peace of the kingdom 
or the whole country, “an environment as necessary and as 
natural as the air that we breathe.But in feudal England 
the King’s peace had many competitors and was restricted b^^ 


18 << There is no harder lesson for the stranger jurist to learnthan 
that the common law began with the remedy and ended with the right* 
Lord Dunedin in Nocton v. Ashbv/rton, (1914) A.C. 964. 

19 Maitland and Montague, A Sketch! of English Legal History, p. 99. 

20 Maine, Early Law and Custom, p. 389. 

21 As to the history of trespass, see V, & M.,. Vol, II, p. 511 etc. 

22 Like other official records, it was drawn up in Latin till 1731- 
’Holdsworth, Vol. II, p. 479. 


23 Jenks, H. E. L., p. 53; see also Maitland, Equity, p. 383. 

24 Holdsworth, Vol. H, p, 48. 
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area and by time.^5 A feudal cliieftain or a powerful landowner 
i^garded an offence committed witiiin the area under Ids special 
})roteetion as an offence against him and his peace and falling 
within the jurisdiction of his own customary court. As the 
Kings consolidated their power, the limits of their peace and 
of tlieir jurisdiction also wdened, and the wi-it became inerea- 
singly popular as an instrument of protection against poweidul 
malefactois. The writ \vas also i)opular because of its advan- 
1;iges ovei’ existing remedies available in the local coui’ts. At 
tJiat time tiie chief remedy for serious injuries to pei'son and 
property was the ‘ap}>eal’ or accusation.^ The appellor had to 
n-eite iiis accusation in a set formula at the risk of losing his 
appeal (‘ven by the fault of a syllal)le. The ap])ellee or accused 
could offer to wage a duel. If he was respeetabie and no suspi- 
('ioii attached to him, he could offer a ‘wager of law,' or a 
number of oaths in support of his iimoccnec. The unsuccessful 
party was liable to punishment which he could redeem by pay¬ 
ment of compensation or fine. Tlie ajipeal was nothing more 
tlian tile primitive mctliod of vengeance or the 'hloodfeud’ 
carried on under judicial sanction and regiilation, and was be¬ 
coming unpopular with the dawn of civilised ideas of jtistico. 
The new riumaly was intended to take the place of the appeal 
and did so on account of its superior advantages, Wliile it was 
ii’iM* from the toclinicalify and other defects of the. apix^al like 
the li’ial hy battle,^ it gave the parties the benefit of the new 
mode of trial hy inquest, or juiy and provided relief by way of 
punishment of the wrongdoer and also damages to the injured. 
Its ]U()coss was sjiocdy and effective ns the defendant could be 
s(‘izod and imprisouod if he would not n]>pear. and outlawed if he 
could not be found. The appeal was, however, ix'served for 
grave injiu’ics called felonies, as in such eastv^ the instinct of 
^engeanee could ?iot then ho wholly snppi'ossed, murder. 


25 ** Until a much later period it will die with the King,’^ Holdsworth, 
\ol, II, p. 48. The King's Highway had the protection of the King*'^ 
Peace. Both the phrases are connected in origin, P. .<1- M., Vol. I, p. 44. 

1 As to * appeals' and their procedure, Stephen, History of the 
Criminal Law, Vol. I, Chap. YIIT, p. 244. 

2 As the language of the writ resembled that of the appeal except that 
It omitted the words charging a ‘felony' and otToring ‘Imttle,' trtxspnss has 
been called *'an attenuated appeal": P. & M., Vol. IT. p. 520. 
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maim, rape, arson, burglary, larceny.® For a felony 
the remedy of trespass was in theory not available but in prac¬ 
tice was allowed in every case, with the exception of murder, by 
permitting the plaintiff to omit the words charging a felony in 
the complaint.^ In another and perhaps the opposite direction 
the scope of'the new remedy was also extended. It was used 
even when there was little or no use of force, and the expressions 
‘vi et armis* and * contra pacem* became common form or fictions. 
Thus the mere .entry of a man into land in another's possession 
or the mere touching of another’s person or goods was deemed a 
trespass for the purpo-se of the use of this action. The proceed¬ 
ing in trespass had originally both a criminal and a civil aspect.® 
At that time the distinction between civil and criminal proce¬ 
dure in the King’s court was only in the process of formation. 
In course of time the distinction became clear between the pro¬ 
ceeding known as the ‘indictment’ for a felony or misdemeanour, 
and the civil action for damages for trespa^.® The action of 
trespass served the function of the principal action for torts, in 
medieval England. It was the remedy for violent injuries to 
person or propei-ty*^ which then required the chief attention of 
the law cjourts, and—by a process of extension by means of 
legal fictions, for various wrongs like even a peaceful or slight 
interference with the possession of land or goods.® 

3 Holdsworth, Vol. II, pp. 257, 358. The appeal soon fell into disuse 
except in cases of murder and in course of time was practically obsolete 
even in such eases. It, however, was formally abolished by statute only 
in 1819 (39 Geo, III, c. 46) when a person accused of murder sought to 
revive this rusty legal weapon and challenged the appellor to battle; 
Ashford V. Thornton, (1818) 1 B. & Aid. 405, 

4 On this subject see the judgments in S. S, Amerika, (1917) A.C. at 
45, 58; below Chap. II, para. 33. 

5 ‘‘The King's courts were approaching the field of tort through the 
field of crime," P. & M., Vol. II, p. 530. This refers to the evolution of 
trespass in the 13th and the later centuries and is hardly in conflict with 
Maine’s remark about primitive laws. Jenks, however, thinks otherwise* 

' H. E. L., p. 68. 

6 In theory the criminal aspect continued till (A.I), 1694) 5 & 6 Will. 

& M. c. 12: Pollock, Torts, p. 590. 

7 For such injuries it had three forms, trespass in assault and battery, 
trespass quare clausum fregit, and trespass de bonis asportatis. 

8 It assumed special forms for other cases, e.g.y taking away a servant 
or child, criminal conversation, ejectment; as to these see below Chap. 
Ill, paras. 1 to 4 and Chap. IV,^ paras. 13 & 14. 
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12. Action on the case.—hi course of time other types of 
'\vroiii>N called for a remedy in tiie King's court. Some early 
instances were easels wlierc a person who was entrusted with the 
I)()«session of a chattel by the owner injured it by neglect, e.g., 
a fenyman who overloaded his boat with the result that the 
Jioi-s(vs eiiti-usted to him for carriage were drowned,® or a farrier 
who negligently shod another's iiorse and injured it.^® An 
action of trespass would not lie against these* pei*sons l>ecause 
they did not use force or distiu’b another’s ))ossession. In these 
and similar cases it la'came tiu* practice to invoke the power con- 
f(‘rred by the Statute of Westminster II, on t.he Chancery to 
issue writs in like cases, and to sue in an action which came to 
be known as ‘trespass on the similar ease,’ or 'trespass on the 
case,* or simply, ‘action on tlie (*asc'.^^ In coui*s<.‘ ot time the 
procedure in actions of trespass In'cami' <listiiu*t from that in 
aeilions of trespass on thc' case and it was necessai'y to draw the 
line between the two actions, as a plaintiff’s mistaken choice of 
one action iiLsI^'ad of the othei' had stu'ious it'sidls and involved 
his losing tin* action altog(‘llicr.^^ In LaDur v. the dis¬ 

tinction wasstat(*d to bi* that lrcs|)ass la>' for a <Un ct injury and 
<*ase for an indin ct oi- qm nlifd injury; and it wius held 

that iiijury due to the dt'fcndant negligently driving his carriage 
and causing a collision with that of tlu* plaintiff was a diiret 
injuTW. In the case of a man throwing a log into a higliway, *‘if 
at thci time of its being thrown, it hit any }>ei*son. it is trespass; 
but if after it In* thrown, any tuu’son gt)ing along the iTiad 
receives an injuiy by falling ov(‘r it as it lies, it is case. 


0 (m4S) V.B. 22 Asa. fo. 94, pi. 41. 

10 (l.'172) .B. 4(>, Ktl. in, fo. 19, . 19; For tlK\so and similar 
of the (iinc, .sv r ITolilswortli, Vol. Ill, p. 490; .Bmks. H. K. B.. p. 198. 

11 Tho form of the writ was similar to that in trespass except that the 
phrases, ‘ta rt armi.'i' ami *co)ifrn pavtm* were often omitted: Maitland, 
Fqnity, pp. 9(i0, .9S4. 

12 Tlie distinction between the two actions had several practical 
aspects. Tliey liad different mesne ]>roeesses, t.p., the defendant who did 


not appear could he arresteil or outlawed in trespass and not in case; 
Maitland, Equity, j>. 9l>(>. Besides if in trespass plaintiff rei'overed loss 
than forty shillings, ho was entitled to no more costs than damages, but 
nominal damages carried costs in ease: Salmond, Torts, p. 4. 

13 (1803) 9 East, 599; also Hooper v. l^eevt\ (1817) 7 Taunt, 098. 

14 Per Le Blanc, ,T., in 9 East, at p. 002. 
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In Scott V. Shepherd^^ th'e defendant Shepherd mischie¬ 
vously threw a lighted squib into a market house. It fell on the 
shed where one Yates sold ginger bread. One Willi^ to prevent, 
injury to himself and Yates, caught it and threw it across when it 
fell on the shed of one Ryal who took it and threw it across, when 
it struck the plaintiff Scott and exploded and put out his eye . It 
was held that the injury to the plaintiff was directtly and immedi¬ 
ately caused by the defendant, as Willis and Ryal, the intermedi¬ 
ate agents, acted involuntarily and for self-protection, and that 
therefore trespass was the proper remedy.^® From time to time the 
courts of common law allowed actions of trespass on the case, 
or actions on the case,^'^ for new kinds of wrongs or injuries for 
which remedies were demanded by an advancing civilisation. 
This they did—largely out of fear of the rival and encroaching 
jurisdiction of the Chancellor—by a liberal interpretation of the 
requirement of 'consequential damage.’ Thus they allowed 
actions on the ease for defamation, deceit, malicious prosecution, 
nuisance, negligent injuries to person or property, conversion 
of goods, etc. In the famous case of AsJihy v. White'^^ an action 
on the case was allowed at the instanoe of a voter in a Parliamen¬ 
tary^ election who complained that the defendants who were tlhe 
returning officers, had maliciously prevented him from exercising 
his statutory right of voting in that election. It wasi contended 
for the defendants that the action had no precedent and was not 
maintainable as the plaintiff had not sustained any actual or 
pecuniary damage consequential on the defendants' illegal con- 


15 (1773) 2 Wra. Black. 892. 

16 Blaokstone, J., the famous author of the Commentaries on the Laws 
of England, dissented. 

17 Maitland, Equity, pp, 345, 346: Some writers? are of opinion that 
actions on thel case were not always modelled on trespass but also on other 


older writs like deceit, nuisance, etc.; Jenks, H. E. L., p. 139; Winfield, 
Province, p. 13. 

18 (1702) 2 Ld. Raym. 938; 1 Sm. L.C. (13th Ed.), 253. This case is 
famous in English constitutional history on account of the struggle between 
the Courts and Parliament which ensued on the decision; Thomas, Cases 
on Constitutional Law, pp. 30, 31; and Birkenhead, Fourteen Judges, 
p. 110. For other instances of similar enunciations of principle, see 
Wimmore v. Greenhanic, (1745) Willes. 577; Pasley v. FTeema/n, (1789) 3 
T.R. 51; Chapman v. PickersgiU, (1762) 2 Wils. 145; Bowen v. Sail, 
(1881) 6 Q.B.D. 333. 
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(IiK't. i[<>lt. (^J., overruled these objections and allowed the 
iictioid-' ou I lie <^roiiiid that the violation of the plaintiif’s 
.statutory ri^iit was an injui'y for whicli lie must liave a remedy 
and was act ionable without proof of i>ecuniaiw damage. Some of 
his observations in this case have become classical: 

**If the plaintiff has a right, he raiist of necessity have a means to 
vindicate and maintain it, and a remedy if ho is injured in the exercise 
or enjoyment of it; and indeed it is a vain thing to imagine a right 
without a remedy; for want of right and want of remedy are reciprocal,^* 

‘‘Kvcrv injury import.s a damage, though it <locs not cost the party 
one farthing. For a damage is not merely pecuniary, but an injury 
imports a damage, when a person is thereby hiii<lere<l of his right. Aa in 
an action for slanderous words, though a man does not lose a penny by 
reason of the speaking them, yet he shall have an action. So, if a man gives 
anotlior a cuff on the car;—though it cost him nothing, no. not so much as a 
little diachylon—yet ho shall liave his ju'tion, for it is a personal injury. 
So, a nuin sliall have an action against another for riding over his ground, 
though it do him no damage; for it is an invasion of his property.”20 

This case is of great importaaicc in tlio law as it established 
th(^ principle, vbi jus ibi rcm.cdium, “whenever there is a right, 
there is a remt'dy,” or, as it is also sometimcsi exi>rcssed. “there 
is no wrong witliout a remedy.” It nnirks a- new vva of remedial 
justice because tlie older tradition was eharaeterised by an ex¬ 
treme rigidity of writs and forms of action and a strict and 
illilieral excrcist^ of the |towcr conferrt'd by the Statntc of West¬ 
minster. The older tradition was I'csponsible for denial of a 
remedy in large classes of (*ases where justice retpiiiTd it and 
was a prime cause of tlie growth of ctpiity jurisdiction. It pro- 
cetnled on the assumption that whore no remedy or kno^vn form 
of action was available, there was or could be no right in law.®^ 
This case marks the change that had come over the attitude of 
the courts of common law. Bv tleclnring that thev would 
allow a remedy where tliev recognised a rigid, thev furnished 
the law of torts with an elastic prineiiile of development. This 
dcvolopmoid: i)roceeded, till forms were abolished, thi*ough the 
various actions on the ease which were allowed from time to 
1im<‘. Since then actions are innominate and pleadings need not 


19 He was in a minority in the King’s IVnxoh but his judgment was 
upheld by the H. K. 

20 1 Sm. L. C. pp. 273-275. 

21 Cf. Stephen, .T., in BradJaufjh v. Gossett, (1884) 12 Q.B.B.^Tl, 285, 
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contain statements which it is unnecessary to prove, e.g., ‘tres¬ 
pass by force and arms’ and 'against the King’s peacie/^^ 

13 . Damages. —The damages which a plaintiff has a right 
to recover in an action for a tort belong to the category known 
as ‘unliquidated damages’. This phrase is applied to cases 
where a plaintiff claims not a predetermined and inelastic sum 
but such an amount as. the court in its discretion is at liberty to 
award, though in his pleading, he may specify a particular 
amount. The phrase ‘liquida.ted damages’ refers to a sum wliich 
has been predetermined by contract or statute.^^ The right to 
recover unliquidated damages is an essential and distinct fea¬ 
ture of a tort. Where that remedy is not, but some other remedy 
-alone is available, the wrong or injury complained of is not a tort, 
e.g.^ a public nuisance for which no action for damages will lie 
in the absence of special damage. Though damages are an 
essential feature, other remedies may also be available in an 
action for a tort, e.gr., injunction to stop a continuing wrong 
like libel, trespass, nuisance. Damages are usually intended to 
be a pecuniary compensation for the injury; they are then 
called substantial damages. But they may be determined by 
other considerations also. They may be awarded with a view to 
punish the defendant as in an action for seduction or gross libel; 
they are then called exemplary, punitive or vindictive damages. 
They may be merely nominal when the plaintiff has sustained an 
injury to his legal right but no actual damage. They are called 
contemptuous damages, when a farthing or other trifling sum is 
awarded as a mark of disapproval of the plaintiff’s conduct in 
going to court. 

14 . Historical development of the principle of unliquida¬ 
ted damages. —The action for unliquidated damages has always 
been regarded as the great remedy of the common law courts^^ 
but was unkno-wn to early legal institutions in England. The 
Anglo-Saxon laws like the laws of many ancient communities in 
Europe contained elaborate tariffs of fixed sums of compensa¬ 
tion for different kinds of injuries, e.g,, 50 shilling:si for loss of a 

22 c. L. P. Act, 1852, Ss. 49, 50. 

23 Arnold, Damages and Compensation (2nd Ed.), pp. 5-6. 

24 < < In later days we learn to look upon the action for damaged as the 
common law’s panacea,” P. & M., Vol. II, p. 523. 
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loot. 10 siiilJinp;s for lost; of a great t(X‘, half of it for each of the 
other fiiigej*s,25 etc. Tiu'se sums were determined by custom and 
^vere the prices at whicli the wiongdoer could escajic the wrath 
of {}w. injured or his kindred. As yet the judge had no power 
to deeid<‘ the question of lial)ility or the, amount of damages for 
siteh injiu-ics. It was really after the introduction of trespass 
in li<‘U of the older rc'medy of appe.al that the assessment of 
damages by a juiy became a familiar feature of the common law 
courts.! IMie f)iincii)h‘ of fixing <‘om|H‘ns,-ition by statute has 
been adopted in recent times by the Workmen's Compensation 
Acts in hngland^ and in India,^ some of whose provisions pre¬ 
sent a striking similarity i*i detail to thos(.^ of ancient codes, 
lor partial and pennanent disalilement by loss of a great 
t(K‘ or of an index finger. 10 per cent, of earning capacity, for lass 
of any other finger. 5 per cent., etc. 

15. Tort and breach of contract.—.\ f„rt (lifters from a 
breaeli of eontraet because in I lie former the ritrht of the plain- 
tifl or lh(- duty of the defendant that has hivn violated arises 
under the }.en.eral law, wl.ile in the latter the rijrht or dutv 
arisc's Irom the eontraet or consent of the parties. Tins distinc¬ 
tion u, the jural nature of the rin^ht and duty has some impor- 
Uini eon.se(,nenees. («) The duty in eontraet exists only as 
between the partic-s who .rnter into it and cannot 1 h> enforced by 
or aoam.st a third ,>arty. Rut the duty in tort exists towards 
all ,M isoMs generally or pei-sons in particular situations.^ (6) 
Asa,n while in an action for tort damases are always unliqni- 
lati ^an act,on for hreacli of contract, th ey may he liquidated 

Of AS iS;: ^ ^ ..v sketch 

by Ah. 'A '’Al" A; .'’'”''''' 

b.V u .jury; P. & M., A^oAll/p 5‘A 'Ao 

bet ‘double’ and ‘treble daiAeos"Aifl a T i 

to .seek the aid of the Kinn-\<, ,.o„rlo i i P'U'fu'f nssrievect 

the serm of the modern nr' • i J'"* 'ring ofTenders to book, contained 
M.. A,l. u/J;; S. -emplary dan.asr^s: P. & 

- Tlu^ latest is tlio Act of m‘>'> ti»^ i 

; A-t VIII Of tosa. amendAby A; A^A'lAr 

the duty of A°'o'co"upb'r''of" l’'"'b<-<ilar situations.’ For instnace, 

1.1-27. '’"bv in tort: Mow Chap. XIV. paras. 
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as where a definite sum is stipulated in the contract, 
(c) Where there is no such stipulation and unliquidated damages 
are claimed, the measure of damages is what was intended or 
contemplated by the parties. The damages are invariably com¬ 
pensatory and not exemplary or punitive; a well-known excep¬ 
tion is an action for breach of promise of marriage.® In an 
action for tort, damages are assessed not by ascertaining the 
intention of the parties but by consideration of justice in each 
ease. They may often be otherwise than comjiensatory and may 
be exemplary, nominal or contemptuous. Though contractual 
and delictual duties differ in their jural source, they may co¬ 
exist or concur in the same case. Thus a doctor who undertakes to 
operate on a patient for a fee paid or promised by the latter is 
under a duty both under the contract and under the general 
law to possess and use due care and skill in the operation. The 
duty, however, is independent of contract, because it 
arises and can be enforced against the doctor in an action for 
damages tliough there was no contract bertween him and the plain¬ 
tiff. For instance he can be sued by his patient for negligence 
though his services were rendered gratuitously or under a con¬ 
tract with a third party, say, the patient’s father. 

16, History of the distinction between tort and breach 
of contract. —The distinction between the legal concepts under¬ 
lying contract and tort would appear fundamental to the 
modern lawyer but was recognised and stated in its present form 
only in comparatively modern times. The ancient common law 
knew nothing of large classifications founded on the nature of 
the right or duty in issue.® It had its original writs and forms 
of action which were not the reasoned scheme of any provident 
legislator'^ but were developed from time to time by the common 
law courts in a manner which may be described as empirical and 
fortuitous. Till the sixteenth century they had not provided a form 
of action for a breach of a simple contraict, and its purpose was 
served but imperfectly by the action of trespass on the case.® 


5 For other instances, see Addis v. Gramophone Co., (1909) A.C. 
488, 495. 

f> Pollock, Torts, p. 3. 

7 Maitland ^s Historical Note on Forms of Actions, Pollock, Torts, 
p. 585. 

8 E.g., the case of the 14th century^j above p. 19; Hotdsworth, Vol. Ill, 
T—4 
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Snell, a stale of remedial law would iialorally obscure the dis- 
liiietion between tort and contract. The growth of trade and 
connnerce and tlie resulting increase of litigation in contracts 
made a sjiecial forni of action for enforcing simple contracts 
nree,s,sai \-; and courts and pleaders met tlie situation in their 
usual manner by converting the old action of trespass on the 
ea.s<' into a specialised fonn Imown as the action of aasumpsit. 
By the seventeentli century this action had become ]iopular and 
was in constant use. It was then tliat the distinction liotwoen tort 
and contract emerged, but it manifc.sled itself in the form of 
diffeixuices in vai'ious details of procedure. Tlius it was hold that 
unlike tres])ass or case, the action of assumpsit survived to or 
against the rc])resentative of a deceased party.^ Similarly other 
lioints of distinction in pi’occ.ss and luoccdure were recognised 
in decisions of tlie seventeenth century.io It is to these decisions 
M-hich reeogni.sed and expre.ss<'d the antithesis between actions in 
contract and tho.se in tort that the word ‘tort’ which had till then 
only a generic .stuise of wrong owes its currenev in law in its 
niodi-rn ,sense. Thereafter till the abolition of‘forms of action 
in the last century the antithesis continued to be of practical 
imiiorfance to the lawyeyH and the twofold division of pei-sonal 
actions into actions in contract and actions in tort became com¬ 
mon learning^2 and was recognised by ca.ses and statutes,^ 
the di.sappearance of forms of action greater attention 
to .luridical iirinciples and distinctions became possible and the 
< I Llu nc( lietween a tort, and a breach of contract was stated in 
le lorm ot a distinction in the nature of the right or dutv— 
n di.stinc(,on which till then lay hidden in the interetices ‘ of 
pioccdure. Though forms of action and their peculiarities of 


Cliii^' I Jr pa, a"!';" •’-eit. below 

!> Pinchon's rase, (Png) 9 Co. Bep. 8(1 (h) . 

somo'rf'’rL^rres'a!-r'I'l'- 589; 

oertj; Jnjiuo'rr'’, - 

para. 01 ■> b-low Chap. XIV, 

12 Blaek.stono, Vol. Ill, p. 117 . 

Country Courte Ao.’ts'^frouJ''l84(r to'^lSSs'75) selicsluVa of forms; the 

.isid to 1888, Pollock, Torts, pp. 591, 592. 
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process and proKiedure have disappeared, some of the old dis¬ 
tinctions in procedure are still of practical importance. Thus 
under the common law an action on tort generally abates but an 
action on contract survives on the death of a party to it. It was 
only in 1934 that the former position has been altered by statute 
and actions for tort survive with certain exceptions. 

17. Implied contract and quasi-contract. —The theoretical 
distinction between duties arising by consent of parties and 
duties imposed by the general law serves as the boundary line 
between the spheres of tort and contract in; the modern law. It 
is, however, blurred and obscure in some parts of that boundaiy. 
The two principal instances are implied contracts and quasi¬ 
contracts. Implied contracts are cases where a duty is really 
imposed by law but inferred or implied as a term of a contract 
and in consonance with its express terms, e.g., the duty of a 
doctor to posses and exercise due care in an operation on a 
patient. Similarly in contracts made between attorney and 
client, bailee and bailor, carrier and passenger, duties of care 
are implied by law suitably to the nature and terms of the con¬ 
tract in each case. These duties were also regarded as delictual 
and independent of contract. This dual aspect of the duties 
was held to enable litigants to sue in an action ini contract or in 
an action in tort as it suited them in each case. But owing to 
the frequent use of the popular form of action of assump¬ 
sit, the contractual aspect of these duties obtained 
greater prominence at the expense of their delictual aspect,^® 
which has been thereby obscured. These duties are nowadays 
spoken of as implied contracts and faU within the province of 
the law of contracts rather than that of the law of torts.^® The 
cases of quasi-contracts are those where the principle of implied 
contract was extended by a fiction to cases where there was no 
contract at all, but the duty arose under law, e.g., to refund 

14 Below Chap. II, para. 40, and, Chap. XIX, para. 39. 

15 Holdsworth, Vol, III, p. 448. Sometimes it was the other way; e.g., 
Ma/rzetti v. Williams, (1830) 1 B. & Ad. 415 (where an action was laid in 
tort against a banker who dishonoured a cheque of a customer when he had 
th-e latter's funds in his hands). 

16 Similarly the mutual duties of lessor and lessee, and landlord and 
tenant have been long regarded as within the province of the law of real 
property. The duties of lessor and lessee ^are defined by the Transfer of 
Property Act in India. 
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nio(i(‘\' nM'oivod by mistake or fraud, to pay the value of an¬ 
other's ^'oods wrou“t'ulIy taken or detained. In such cases the 
piainliff was alIow(‘d to use the action of assumpsit^"^ instead of 
a de lictual action (c.r/., trover or deceit) by means of a fiction 
tliat the defendant, iiad agreed to refund the money or pay the 

These and olluu* cases whert' the law implied a duty 
from the fact tliat tlie defe?idant was unjustly enriched or bene- 
fit-ed liave received tlie name of (juasi-contracts.^® 

18. Real nature of the distinction between tort and 
breach of contract.—Tlius w<* see tliat the boundary between 
tort and conti-a<'t as tIu‘S(‘ terms are now undei’stood 
in law, thouii'li in the main jui’idical. is in jiarts only conven¬ 
tional. The phrasi' ‘ inde|)t‘nd<‘nt. of contractthe definition 
of a tort, Iherei'oia’, means vii’tually. ‘otlier than wron^ 
whicli art' resardi'd as liri'aclu's of contract’, and ser\"es to indi¬ 
cate tlu^ actual content of tlu'st' ]>hras('s in the modern law. A 
definition of a toil as a breach of duty arising under the law 
and of a. b!‘(‘acb ot contraid as a breach of duty arisrin^ from the 
eonscuit of jiarties would ohviouslx* ho too »>;encral, as some 
breaelu^ of duties ot tiu* lornn'r di*seription are eom]'>rised in the 
conventionnl tlivision of law known as “the law of contracts”. 

19. Tort aJid moral offences.—A tort is a hroach of a legal 
<luty and not a br(\ac*h ol a wholly moral obligation. It is not 
e\(*r_\ wi’ong in tlu‘ i>opular stnise tliat is a tori; the building 
ol a wall on one s land nuu'idy with a view to ol>struet the passage 
ol light to a neighbour s new house, may he morally culpable but 
is not an actionable wi-ong. Tlu' law generally sixths to express 
tile moral sense ol the eommunily hut between law and morals 
Iheiv hav(‘ alwiiys lieen points of divergoneo.^i Some of them 


17 Tho partioutar varioty was known as imlrbitatiu^t a.^sumpsit: ns ta 
tins, .rr Hohlsworth, Vol. lU, pp. 441'., 450; SMr v. nrouoham. (1014) 

/V ■ ■*’ rrharf Hull Lid.' V. Goodman 

Jiros:., (m\7) 1 KM. CiM. 

T‘ 1 I fStrtH't, Foundations of Legal 
T.iability, Vol. TIT. Chap. XV. 

^ tins auhpet, srr Winfield, T'*rovint'o, Chap. ^’^T; Seavev and 

Scolf, 54 L.Q.n. 20. 

•1 . * preclude a tort’s dependence on a contract 

u le 1 auH. a on a doctor contracting to treat a patient or on a person 
procuring a breach of an existing contract betwtxxi two others. 

‘ an article by Ames on T.aw and Morals, Stdt'cted Essay's, p. 1; 
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are inevitable as the law has regard in framing its rules not 
merely to ethical notions but also to practical considerations. 
Its rules often represent a compromise between conflicting prin¬ 
ciples or policies. In the case just mentioned the right of an 
owner of property* to use it as he likes prevails over the right of 
the neighbour to the natural amenities of his house; the former, 
however, gives way to the latter right, where the neighbour has 
peacefully enjoyed the light for twenty years. The maxim, 
alterum non laedere^^^ '‘To hurt no one'’, wa^ propounded by 
Justinian’s Institutes as a rule of law but is obviously too Inroad 
for practical application. Sometimes the disharmony between 
law and morals or justice may not be inevitable but may be due 
to the technicality or the conservatism of the law. Thus till 
1846 an action for damages against a person who killed, another 
would not lie at the instance of the latter’s widow or children 
even though thej’’ were thus left destitute. This was altered in 
that year by an Act of Parliament in England. The process of 
refonning the law by removing its anomalies and making it 
reflect properly the moral and social sense of the community 
was a marked feature of the last century. Among the great 
reformers whose labours and writings contributed to this result 
Bentham was perhaps one of the foremost.^^ The process of law 
reform has now assn.imed a more active phase than in the past 
after the appointment in 1934 by Lord Chancellor Sankcy of 
a Law Revision Committee, some of whose recommendations have 
been carried out by legislation and made notable changes in the 
law. Just as some moral offences may not be torts, some torts 
may not be deemed moral offences as where an innocent employer 
is made to pay for the fraud or mischief of his servant. 

20. Law of Torts in England. —The law of torts is a divi¬ 
sion of the common law of England, t.e,, the body of rules which 


Bohlen, Studies in the Law of Torts, p. 291; C. K. Allen on Legal Morality 
and the Jus Abutendi, 40 L.Q.R. 164. For an instance of the distinction 
between a religious and legal obligation, see Bhudeb v. Kalachand, (1921) 
34 C.L.J. 315: 66 I.C. 536 (injunction against the cutting of a sacred nim 
tree refused.) 

22 Lib. I, Tit. 1, 3. This was tahen frona Ulpian. See Pollock, Torts, 
p. 2; Sandars, Institutes of Justinian, p. 78. 

23 As to his influence on the law, see Dicey, Law and Opinion in Eng¬ 
land, Lecture VI. 
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have hceii affirmed by decisions of the courts of common law 
and I heir successor, the Hig'h Court, of Justice. The expression 
'common law’ is used in various senses in different contexts. We 
have seen that it originally signified the law laid down by the 
l\ing's ('ourts for all people and all paiis of the country’ as 
opposed to local customs administered in the communal and 
h'udal courts in different parts of the country. Here it means 
the cas('-]aw oi‘ precedents of the common law courts and is 
distinguished fi'om slatut(‘ law or the law enacted by Acts of 
Parliaim nt.2^ The English, law of torts is in the main the case- 
law (tf Iliecoui'ls hut has also bet'u su]p>lcmonted by some 
siatutes. As a sejiarate division of .substantive law, the law of 
torts is (){’ ino(h*rn growtii.^** Till the middle of the last centuiy 
I he law si)oke only of actions in contract and actions in tort. 
Blackstotic. the great expositor of law in the eighteenth century 
and liu* author of the Commentaries on live Laws of England, dis¬ 
cussed wrongs und(‘r tlu' head of their apjuopriato remedies and 
not uiuhu* m{)d(‘rn caj)tions like the law of eontracts or of torts.^ 
Tlu‘ iTcogtiilion of the law of torts as a divi-sion of law in 
Thigland may lx* said to dale from ISfiO when the fii'st ti'Oatise 
on th(‘ subji'ct- was pu])lished.2 Sinee then this branch of law has 
advanced c(Uisid(U'ahly ivi volume aud importance in England 
and lim lbiil(‘d S>lates, on ae<*ount of tlu' groat increa^;e in litiga¬ 
tion du(‘ to liu' extensive usi' of meehanical inventions and the 


2t In otlu'r contexts it is nsc<l in contrast with equity or the cado-law 
of the court of Chancery, the- canon law or the law administered by the 
ooclcsiastical courts, the civil law or tho Roman law adopted aa the basis 
ot continental syslcnis of law in Kuropc, the I^aw Merchant or tho law 
administered hy the old commercial courts of mediawal England, the 

courts of tho Stai)le and of Fnirs and Boroughs and tho court of 
Adiniralt V. 

2.-> Tlie law of real property came earliest on account of tho special 
ndes that had overlaid it from the days of feudal tenures and was tho 

. K'l'at lawyers of tlic 16th ami 17th centuries liVe 
Littleton anil Toko. 'I'lie Inw of eontrnets by Joseph Chitty appeared in 
1S26. .S'lv an nrtiele l.y Sir F. Pollock, on Pivisions of Law, S Har.L.R. 

Lsr. 

1 Vol. nr, Flinp. VTTT. 

2 \ihIison, T.aw of Torts. Franeis Hilliard’s ‘ l,nw of Torts or Private 
Wrnnfjs' appeared in the previous year in the Hnited States. The late Sir 
Frederick I’olloek’s Law of Torts appeared in Fnsland in 1886 and had a 
larpo part in popularising tJiis branch of tho inw and its study. 

OE?rVH r.;vC:,NI OF LAW, 

LIHRaRY 
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expansion of urban and industrial populations in these coun¬ 
ties. It is still in the process of expansion to meet the needs 
of the changing social and economic polity of the modem; world. 
The English law of torts has been substantially adopted by the 
courts in the United States,® the British Dominions^ and India.® 

21. Law of Torts in the United States. —The English law 
of torts has been substantially adopted by the courts in the 
United States except where variations are called for by local 
conditions.® On account of the diversity of decisions in the 
various states, the American Law Institute, an association of 
eminent lawyers and professors, has been at work since 1923 
on a compilation of Re-statements of this and other branches of 
law. The first two volumes of the Re-^atement of the Law of 
Torts'^ were issued in 1934. They form a great contribution to the 
stud}'' of this branch of law and are bound to influence its 
development in the United States and elsewhere. 

22. Roman Law of Delicts. —The term * delict'® or * delic¬ 
tum." in the Roman Law like the word ‘tort' in the English Law 
meant a private wrong for which the proper remedy was 
damages or reparation. It, however, differed from tort in two 
respects. In one respect it was wider as it included theft and 
robbery which under the Roman Law were exclusively delicts,'^ 
while they are now regarded as public wrongs or crimes. In 
another respect it was narrower as it was confined to certain 
specified wrongs which according to Justinian's Institutes fell 
under four categories; viz., theft, robbery, damage to a man's 
property^® like his slave or animal, and which was here 

3 Aa to limits of application of the English common law in the U.S.A., 

sec Kinney, Irrigation, pp, 311 to 316. ^ 

4 On the general question of the law in! the colonies, see Tarring, Law 
relating the Colonies, Chap. I. 

5 Below paras. 23 and 25. 

6 E.g., see below,. Chap. VI, para. 84. 

7 Prof, Prances H. Bohlen is the Reporter or chief editor of this work. 

8 It survives in the French ^delits* the Italian * delittV; and the Spanish 
*delUtos^; Sherman, Roman Law in the Modem World, Vol, II, p. 371. 
As to actions in tort in the ancient Greek cities, see Vinogradoff, Outlines 
of Historical Jurisprudence, Vol. II, p. 191. 

9 Justinian's Institutes, Lib. IV, Tit. 1, 2. 

10 By the Lex MquUia, Inst. Lib. IV, Tit. 3; Dig. IX. 

11 Inst. Lib, TV, Tit. 4; for other instances of delicts, see Roby, 
Roman Private Law, Vol. II, Chap. VT. 
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umm] ill I ho ,s(*iise of an outrage or affront to a man’s person, 
ropnfalioii or family. It oxcliuled wron^ which were knoAvn 
as (juasi-delu'ts,^^ which are. however, comprised in the ‘tort’ of 
I ho Kn^Iish law, c.r/., pei-sonal injury caused hy an occupier of a 
Itouso throwing- or jionriiif? something from it. damage to pro- 
j)(*r(y (‘iiti-usti'd to the master of a ship, inn or stable caused by 
ihoft h>- his sei‘vanfs.^3 Though llu‘ torm ‘ (juasi-delict ’ ha^ no 
<-()inilci*-part in the Mnglish law,^^ the i)hrase ‘quasi-tort’ ha 3 
Ixs'ii in recent, times invented by some writei*s^® and findsa place 
in some' stray decisions.^® It has been used to refer to such 
\\ idely different, cases as vi(*ai’ious liability of employers for 
injui'ies (-aust'd by their siu-vantsd*^ negligence of a doctor or 
solicitor for wliich an action li<‘s in contract or in toH.^® an 
omissiv(‘ breach of duty like the refusal of a common carrier to 
convey goods.It. atipc'aiM to he a needless addition to legal ter¬ 
minology aiul a sourec of eonfusion. It is not the only instance 
ol flu* eliarm (‘xereisiul liy ehiSvsieal i)lu’as(vs over the legal mind.^® 
1 luhu' tlu* Roman law deliet and <|uasi-deliet involved a liahilitv 


12 Lib. IV, Tit. 5. 

J i ,\Ti()tln*r irjstniK’o in tlio Roman law was a wrong jiulgmont of A 
juttgo (liio to oornipf’ motives or even ignoranee. Tn tlie English law, it is 
not actionable and is excused l)v judicial ])rivilege. 

It was adopted by t^raofon in his treatise along with other parts 
ot the Roman hnv, but. it did not st'cure a footing in later treatises or in 
the courts. Tt is re<-ognisod by the law of t^eotland which is bailed on the 
civil law and regards wrongs wliich are also eriminal ns delicts, ami wrongs 
which are not criminal nor breaches of contract as quasi-delicts; Bell, 
Principles of the Law of Scotland, Ss. ."i-ir., 5.1:1; 7W»u r v. Wi<'l\ etc.. 
Shipping Co„ Lid.^ (1.S04) A.O. .'US, .12(1. per Lord Watson who observed 

that it was often excetulingly difficulr to draw the line Ix'twtvn MoHcts’ and 
^qiiasi-dclicts \ 

Ringwood, Outlines of the Law of Torts, p d; Salmond Torts, 

p. 12. 1 . ) 

I'l K.p., Taylor v. Manehrstori rte.. Txy, Co.^ (1895) 1 Q.B. 114 138. 
prr Lindley, L.J. ’ 

17 Nathan Tssacs in 11 Yale Law Journal. 571-581, refernnl to by 
Winfield, Province, ]>. 210. 

1« Per Lindley, T..J.. in Taylor v. Mancht\^ter. < tc.. Py, Co.. (1895) 

1 ill Quirky. Thoma.^t, (1910) 1 K.B. 510.511. Phillimortx L.J., 

called the breach of promise of marriage involving a liability to pav 
exemplary damages as a quasi-tort. 

Street, Pmindations of Legal Liability. Vol. I, p. xxvi. 

20 Another instance is culpa lata or gross negligence, see below 
Chap. XIV, para. 5. 
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to pay unliquidated damages. The primitive system of private 
vengeance against the wrong-doer in default of payment of cus¬ 
tomary amounts of compensation was a feature of the earliest of 
the Eoman codes known as the Twelve Tables.But while 
this system lingered long in the laws of other countries in 
Europe, it disappeared and gave place to modem judicial 
methods at a very early period in R-ome .22 The assessment of 
damages, like the decision of other questions of fact in the cause, 
was originally entrusted to a judex or judices who were private 
pei’sonis selected to a.ssist the praetor or magistrate. But- 

after the reforms during the absolutism of the later empire, 
the decision of the whole case by a judge alone became the dis-i 
tinctive feature of the Koman law and of the systems of law 
based on it in Europe and elsewhere. The Roman law on the 
subject of delicts as on others had attained its full development 
by the third centuiy A.D., on account of the exposition of the 
classical jurists,^® and was ciodified by Justinian in the sixth 
century.^ The Justinian law was, after a period of obscurity 
due to the barbarian invasions of the Roman Empire, revived^ 
and adopted under the name, Corpus Juins Civilis, in most of 
the continental countries in Europe like Prance, Germany and 


21 B.C. 450-499. Table VIII allowed retaliation for injury to limb 
in default of payment of compensation, viz,, 300 asses for fracture of a 
bone or tooth of a freeman, 150 as&es for that of a slave, 25 asses for other 
injuries. But homicide was not so emendable and was punishable with the 
capital sentence. 

22 The process of change to the new procedure began when the prae¬ 
tor ^s office was created in: B. C. 367 and was completed by B. C. 89; see 
History of Roman Law by Pritchard and Nasmith, pp. 123, 212. 

23 This system was known as the 'formulary system' as the praetor 
submitted a * formula' or instructions to the judex. The formula include 
the condemnatio or the authority to condemn, i.e., award damages against 
the defendant. For a description of this system, see Pritchard and Nasmith 
History of the Roman Law, p. 151; Sherman, Roman Law in the Modern 
World, Vol. II, p. 401. • 

24 The reform was made by Diocletian in A. D. 294. The later 

empire began from his reign (A.D. 284). , 

25 Their period is said to be from A.D* 98 to 244. 

1 Code (A.D. 529), Digests or Pandects (A.D. 533), Institutes (AD 

533), and Novels (A.D. 535^565) ' 

2 In the 12th century there was a great revival of the study of Roman 

iaw in Europe, in the school at Bologna^ / ' ^ \ • 
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It spread from these countries to their distant 
colonial possessions in other continents. The Code Napoleon 
whicli into force in Franec early in the last century^ was 

based on the civil law and has since been borrowed and adopted 
in many countries in Europe and I'lsewhere.'^ The civil law was 
also adopted as the private law of Scotland.^ To this extensive 
jcc{-ption of tlu' Roman law. England lemainedan exception, 
[[er common law was indigenous in its structTire and the result 
of a slow evolution of the i)recedents of her courts. Thus it 
hai)iK'ns that tlio English law of torts though greatly influenced 
from time to time by the rules and terminology of the Roman 
law^ has be(*n d<‘velopod on independ(‘nt linos and is not an 
organic importation of the lioman law of delicts. 


23. Law of Torts in India.—In India the English law of 
I(mIs lia,s bc('n subslanlially a(loi)led sin(*e the advent of the 
lb*itisli eourls. The English law, civil and criminal, is consi¬ 
dered to hav(‘ been introduced into India in 1726 by a Parlia- 
mcntaiA' (^lai’hu* whi(*h established tlu‘ Mayor's courts in the 
lhr('(‘ ('iti('s of (.^alcuttn, Madras and Bomliay.® Before ])assing 
on to the extent of tlu' ai)plication of the Englisl\ law, it may he 
interesting lo look back on the law of torts in India prior to the 
Brit ish oc(MipaI ion . 

24. Hindu and Mahomedan law of torts.—The Hindu law 

liad from tlu' earru'st- timi's a law of torts or ]>rivate wrongs.® 


On tl»is subject sec Shornin.n, Vol. I, Part IT, Pbap. HI; Holds- 
worlli, Vol. IV, !>. 217, etc. 

4 In 1804; the edition now in force is tlmt of 1816. For some fea¬ 
tures of tlio French law of delicts, s(C F. P. Walton, 49 L.Q.E. 70. 

5 In Greece, Italy, etc., in Kurope; Central and South America, the 
State of I..oui.‘^ana in tho United States, the province of Quebec in C-anada, 
and Japan. Sherman, Vol. I, pp. 247, 248; Bryce, Studies in History and 
Jurisprudence. Vol. I, pp, 84-94. The German Code came into force on 
Ist .January, 1900 and is based on the civil law. 

Sherman, Vol. I, p. J42. 

7 As to Homan influence on tho English law, see P. A M., Vol. I. 
p. IJo; Vol. IT, p. 559; Holdsworth. Vol. IV, pp. 285-293. 

R of Bengal v. Ranee Burnamoye Dossre^ (1863) 9 M.I.A. 387, 

per Lord Kingsdown; Mayor of Lyons v. K.I. Co., (1836) 1 M.I.A. 175 
is usually regarded as tho authority for this statement. .\s to these cases, 
see Pollock, Fraud, pp. 1-11. 

9 As to its chronology see Mayno, Hindu Law, S. 21. 
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Its chief sources are first, the smritis of which the Code of Mauu 
is the most ancient, and that of Yajnavalkya^® with its com¬ 
mentaries the most authoritative in the courts, and other later 
smritis'^'^ like those of Narada, Vyasa, Brihaspati and Katyayana 
which are regarded as supplementary'- authorities; and secondly, 
the commentaries or digests* of the smritis by various glossators. 
The Code of Manu which is assigned by scholars to a period 
vaiying from the beginning of the Christian era to ten centuries 
before it^^ furnishes a remarkable contrast to the contem- 
poi‘ary laws prevalent in Europe and to Sir Heniy Maine’s well- 
known description of them.^^ It does not countenance any 
right to retaliation or extra-judicial redress^^ or any system 
of private composition of crimes by payment of fixed sums of 
damages. On the contrary its law of crimes is fuller and more 
prominent than its law of compensation for injuries,^® and pres¬ 
cribe^ punishments^ for wrongs whicii would now be regarded as 
wholly civil causes of action, non-payment of debt, breaches 
of contract.^® Its public law proves beyond doubt that the 
community had long passed its stage of infancy and had attained 
a highly developed social organisation in which the control of 
the State or the King over individual conduct was complete and 
rigorous.Its civil or private law furnishes similar evidence 
of a high degree of juristic development. Its scheme of civil 
and criminal law is discussed under eighteen heads, e.g., gifts, 

10 2nd or 3rd century A.t).; Mayne, S. 22. The Mitakshara is 
the well-known and authoritative commentary. In Bengal and in Bombay 
the commentaries in force are respectively, the Dayabhaga and the 
Vyavahara Mayukha. 

11 From 5th to 9th century A.D., see Ma 3 aie, Ss, 23, 24; Sacred 
Books of the East, Vol. XXV, Introduction pp. cx, cxviii. 

12 Mayne, Hindu Law, S. 21; Sacred Books of the East,; Vol. XXV, 
p. cxvii. 

13 Above p. 5. 

14 The right of a creditor to take back his property or money is an 
exception, Chap. VIII, Ss. 48-50. 

15 See also Priyanath Sen, Hindu Jurisprudence, p. 336. 

16 This was also a feature of the English courts when they were 
first established, above para. 5; for instances of punishments for these 
causes of action, see Holdsworth, Vol. II, p. 383. 

17 Besides judicial punishment there was also a scheme of expiation 
for special cases, e.g,, theft, adultery. 

18 Chap. VIH, Ss. 4-7. 
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Kales, j)ai'1ition, bailments, 7ion-])ayment of debt, breaches of 
confraet, disputes between j)ai‘lners, assault, defamation, theft, 
i’obbei\'. In tliis scheim* of .justice the rules regarding com- 
p(‘nsation for injuries ai-c comj)aratively unimportant and are 
onl\' mentioiu'd incidentally under some of the above titles. 
The right to recovtu* compensation is recognised in three cases, 
^ damage to crops by tnvspass of cattle,^® bodily injuiy 
I’esulting in medical and other expcnises for cui’e.^° damage^ 
ititcnlional or olluu’wise to goods.The decision ot' disputes 
including that relating to compen,salion was made by the judge 
who might. Ix' the King himscll' or hi,s delegate.on evidence of 
wit ne-srs.''^^ When W(‘ pass on to 1lu‘ later sinritis we find that 
though lhe_\' usually adopt Mauu’s divisions of law. they have a 
larger iiumher ol ruh's on this subject, roiiuired by the eii'cum- 
stanec's of a la((‘r age. If w<‘ take ui> one of their latest com- 
mtnUai-ies or digests, likr llu* \di-amit I’odaya,^^ wr find that 
t[u's<^ ru!(-s hav(‘ bemi by the proeess of ghxss and intert>retatiou 
ex[)auded iu detail ajul supplied with teehnieal phraseology. 
They are not \'ery dissimilar to the subj<‘(*t-matter of the 
model'll law ot torts and I'elatt' K) such topics as iujurios to 
IR'rsoii and propi'rly.-^ eatth‘-t iH'spass. waste hy les>;ees.i fraud 
oi V(‘iulors.^ iK'gligeuce or ti’aud ol carriers tir (d bailees^ under 
diffi'i’enl kinds ot bailmmits, measure of damage's'* and tlefences® 
in diffeiH'iit ('asi's. Red ween the Himlu law and the English 
law of torts, (luue is one broad and important point of difference, 
that the Hindu law ivi'ognises a right to eom]>ensalion only 


1J> Chap. VIIT, 241. 

20 rhap. VTir, 287. 

21 Chap. VTII, 288. 

22 VITT, 9, 40. 

2:t VTTT, 45. 478. 

24 By Mitra Misra of 
in North nufl South India 


the lith eeutiivv. Tlio authority of his work 

jndieiallv roeognised. The AVavahnra 
Mayukha is a similar authority in Western India and 1ms similar'rules. 

2r> Caleutta Kdifioii, p. 470. 

1 p. 409. 

2 p. .'ll!. 

2 p. 804. 

4 p. .804; c.(j„ damages difYor according ns the loss was duo to tho 
Jbajlee’s neglect or accident. 

5 act of God, act of the Kino 

^ * 
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when there is pecuniary loss and not in other cases like assault, 
false imprisonment, defamation, insult, adultei^, etc., which 
are only punisliable and not actionable wrongs. The tort of the 
Hindu law is thus a much more narrow and restricted ‘legal 
conception than the tort of the English law or the delict of the 
Eoman law. Tlie kluhammadan law went even further in the 
direction of subordinating the tort to the crime. It regarded 
serious acts of violence to the person as punishable and not as 
actionable wrongs. It had, however, rules about compensation 
in other cases like usurpation of property.® 

25. Extent of adoption of the English law of torts in 

India.— After the establishment of British courts in India they 
were enjoined by statute to follow the personal law of the parties, 
Hindu law in the ease of Hindus and Muhammadan law in the 
case of iluhammadans, only in certain matters like inheritance, 
succession, marriage and religious usages.'^ In other matters 
where there was no specific legislative provision they were re- 
quird to administer justice, equity and good conscience.® In 
cases of torts the^^ have adopted the English common law, as it 
is generally consonant to justice, equity and good conscience.® 
They have departed from it when any particular rule appeared 
unreasonable or unsuitable to local conditions, e.gr., the rule 
denying an action for slander when there was no proof of 
pecuniary damage,the doctrine of common employment.^! 
While this is settled to be the proper procedure for the courts 
in the Provinces and the High Courts in their appellate jurisdic- 


6 Abdur Rahim, Muhammadan Jurisprudence, p. 360. 

7 The earliest enactments were (1781) 21 G-eo. Ill, c. 70,-s. 17; 
(1797) 37 Geo. Ill, c. 142, s. 13. These words are repeated in later 
Indian Acts establishing civil courts in different provinces. On this 

subject .see Ilbert, Govt, of India, pp. 56, 249-251. 

8 A’.p., Madras Civil Courts Act, 1873,, s. 16 (c) . 

9 Wo^ghela Sajsanji Y. Skeih MashediUj (1887) L.R. 14 I.A. 89: I.Li. 
E 11 Bom. 551, 561 (P.C.) ; Saiish Chandra v. Ram Doyaly (1920) I.L.R. 
48 Cal. 388, 408': 24 C.W.N. 982; Tw'uvengada v. Tripurasundariy (1926) 

I.L.R. 49 Mad. 728, 736: 51 M.L.J. 112. 

10 Parvathi v. Manno.r, (1884) I.L.R. 8 Mad. 175; Dawan Singh v. 
Mahipy (1888) I.L.R. 10 All. 425; below Chap. VII, para. 5; as to the 
rule of merger of torti in felony, below Chap. XIX, para 48. 

11 Secretary of State for India v. Bukhmini Bai, A.I.R. (1937) Nag. 

354; below Chap. X^^:, para. 20. 



TllK I.NW OI-- TORTS. 


[Chap. 


tion. tiu' vipu' lins lon.u* hepii (MitciiJiiJU'd by some authorities that 
it) eases arising- uhthin the limits of the three cities, Calcutta, 
.tladras and Bombay, the Ili^h Courts are bound by the old 
Cluu-1(‘rs to follow tlu‘ common law as it prevailed in England 
in 172() and are not competent to depaid from any of its rules, 
'file Caleiitla High (.'oiu* 1^2 accepted this view. But the 
]toml)a>'^-^ and Madras^^ lligli Courts have Imld that this view 
is really not warranfc'd by tlu* langiiagi- of tlie Chartei's, and that 
in ('as('s arising in tliese cities tliey art' bound to administer the 
English common law only so fai- as circumstances jiermit and 
according to “justice and right.’' This view in ofToct reduces 

considej'abl\' the ehanci's ol' di\'ersitv !)t'twi.M.'n the law of these 

« % 

cities and that of tile rest ol' the country. Unlike otlau' branches 
of th(' law like contracts, ])i*operly, trusts. et('.. the law of torts 
has not, yi't been codified i?i India. 

26. Division of the subject.—We now pi'oceed in the 
following eha])l(‘rs to deal with the subj(‘c1 umlor four heads: 
(i) Different kinds of torts; {ii) Bi*inciples of liability; (in) 
(i('n<’ral (h'feiun's; (uM Reinedii'S. 

27. Principle underlying different kinds of torts.—The 

diffeiH'Ut kinds of toils dis('usstTl in the following cha]itei'S ai'e 
violations of various rights of flu' individual for which the law 
allows actions for damages. Some of the most important of 
tliese rights ari* in I’l'siiect of tlu' security of his person, his 
domesli(' relations, his property and reputation. With the 
advance of civilisation and <'ommerce other rights have secured 
recognition, the right to he protcetiTl from pocuniaiy loss 
ca,list'd I)y pt'rvmsion of judicial maeliinerv, fraud, inlorfomice 


jiftnoni Mouil/ v. Xotohar, l.h.P. L>S Onl. 452: 5 C.W.N. 

059; SuK-han v. /0>e/, ^lOOC) I.L.K. (\x\. 4S. 

i;i Ifimhoi V. luiulji. (192(1) I.L.K. 51 Hoin. 197: 2S Poin.E.K. 

11 Snh V. (19:11) l.h.l;. 55 Mjul. 727: (12 

M.L.J. (108: .see an avti.lo t>n thi.s ra.so hy the pri\<ont writer in the 

Madra.s Law C^ollege Magazine, February, 19:10. p. 12; beUnv Chau. Vll, 
para. 5. 

ifi Tn ISSO yir F. i'olloek prepare.! a Pill known as'' • The Indian Civil 

Wrongs Pill>» afl the instance of the novernmenl of India: Pollock, Torts, 

p. ()-2, Put it was not taken up for legislation. On this subject .ice 5 
L.Q.K. 3(12. • 
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with contraotual relations, trade, business and employment, in¬ 
fringement of patent right, eopjoight and trade-mark. The 
law affords redress also for the violation of some rights which 
have no pecuniary value but are highly prized, e.g., the right to 
vote the right to worship, the right to the status of a membe- 
of a’ caste in India. On the other hand the law does not recog¬ 
nise or afford redress for some rights which may be highly 
prized, e.g., a right to emdtjonal tranquillity or to freedom from 
mental paiii or distress, a right to privacy or to freedom from 
unauthorised publication of one’s personal or private affairs. 
But as the learned compilers of tihe American Re-sta.tement 
observe, “the entire history of the development of Tort law- 
shows a continuous tendency to recognise as worthy of legal 
protection interests which previously were not protected at all. 

The general principle in all these eases is that if there is a legal 
right, there is a remedy for its violation. The remedy is avail¬ 
able though the injury does no!t cause actual or pecuniary 
damage. If the plaintiff cannot show a violation of any legal 
right of his, he cannot succeed merely on the ground of damage. 
These principles are usually expressed by saying that mjuna 
sine damno is actionable, but damnum sine (or absque) mjuna 
is not.i® An instance of the former iule is Ashby v. 11 
and of the lattier, the old case of the Gloucester Schoolmaster 
where it was held that! the plaintiff, a schoolmaster, had no right 
to complain of the opening of a new school resulting in the loss 
of his pupils and the damage suffered thereby was damnum 
absque injwia. As the concepts of right and duty are corre¬ 
lative the plaintiff in an! action in tort must, m order to succeed 
establish a violation of some legal right, of his, or of some legal 
duty of the defendant towards him. 



hajendro Duff, (1860) 8 M.I.A. 103, 131: 2 W.R. 51 

The phrases were first used by Bracton by way of aualysiug the 

a 7 otTLll.'?a;nr‘: 9 ? 8 ; also Kali Kisonen . 

, , , / /-.oiow n ft I A 190 196: 5 C.L.R. 97; Niofwlls v. Ely 
Jod^taC, (1879) . • qu 343 350 , 351, per Lord Wright. 

Beer Suoar Factory, Ltd,^ (193b) Lix. » f' ^ 174 

20 (1411) Y.B. 11 Hen. IV, 47 pi. 21; Kenny, Cases on Torts, p. 174. 



CHAPTER 11. 

INJURIES TO THE PERSON. 


1. Injuries to the person.—The security of the human 
pei*son comes first in imi)()rlaiic'e nmon»‘ civil rights and has been 
the primaiy concern ot‘ law from its infancy. The law of crimes 
prescribes for the violation of this right various piniishments 
according to the guilt of the wrongdoer. The law of toi*ts is 
concerned with tlie award of damages to the aggneved. An 
action for damages lies for the following injuries: (a) bodily 
Iiaian, (h) battery, (r) assault, (d) false imprisonment. 
Und<‘r the common law of England, the most seiious of 
ivci-sonal injuries, viz., homicide, is not an actionable wrong. 
The law has, however, been altered by statute in 'fjiat respect. 

2. Bodily harm.—Bodily harm is used here in the sense 
in which hurt is defined in the Indian Penal Code^ and means 
l)odiIy j>ain, disea-'O or infirmity. In an action for damages for 
bodily harm, the plaintiff must jn-ove that the defendant is liable 
in one* of the following modc^-<: (i) by causing it intentionally; 
(ii) by causing it negligently; (iii) by any principle of al>solute 
liability under tlu' common law or ttatute;^ an instance of 
the iormer is the rule in R}fhind,'< v. Flcfclicr,^ and of the latter 
is the Workmens (Compensation Act;"* (iv) by the rule of 
vicarious lia])ility it bodily harm was caused by the defendant's 
servants oi- ageiilN acting in the coui*se of their employment; 
(v) l)y the breach of a statutory duty. 

Bodily Iiarm as the title of a division of ]iersonal injuries 
is new. 1 he older ])i'actice was to deal with it under two 


3 8. .'no. 

^ Below Chiip. XV. 

■'t (ISOd) B.R, 1 Kx. LMG: (180S) B.B. 
pjirji. 04. 

> Below pnra. S. 


•> 


H.B. 8o0. Below Chap. 
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separate heads, {a) actions for trespass by assault, battery and 
false imprisonment, and (b) actions for negligence. This 
arrano-ement was appropriate to the older procedure of forms of 
action, but could have no claim to being logical and was plainly 
defective, because the two groups were neither exhaustive nor 
demarcated by any principle. Thus there may be intentional 
liodily harm which is not a battery, e.g., a chemist wilfully supply- 
iiio- a poisonous drug to a patient ivith intent to injure him; and 
a battery which in the older law included wounding and was not 
confined to an intentional touching of another’s person as it is 
now may be negligent. The arrangement is also inconsistent 
with any rational classification of torts, because while many of 
them which have acquired distinct names like a^ault, battery, 
libel, trespass, nuisance, etc., could be regarded as violations 
of different legal rights and classified in that way, a separate 
category of negligent violations of these rights would cut across 
such a classification. In spite of these defects, the old arrange¬ 
ment has been continued in modern text boolis of repute as a 
matter of convenience. must remember that though forms 

of action are no more, they have left permanent marks on the 
law. The rules which have gro\vn round specific torts differ 
from those governing the actions on the case for negligence. Thus 
an action for the tort of trespass to peison or property or nuisance 
differs in the mode of proof of the plaintiff’s case from an action 
for an injuiy to person or property due to negligence and not 
falling within the scope of one of the above nominate! torts.® 
It has been therefore the practice to retain the old divisions and 
deal with the rules appropriate to them. The late Sir 
John Salmond® made an attempt at a logical classification 
of torts by regarding them as violations of different kinds of 
rights and negligence: as a mode of liability for them. In such 
a classification bodily harm would include personal injuries duo 
to negligence as well as other kinds of misconduct or breach of 
duty.'^ This arrangement is adopted here. Apart from the 

5 Therefore negligence also has been called ^a specific* or ^independent 

tort*: below Chap. XIV, para. 7. « „ , , 

6 Torts, (7th ed.), €,g., Chap. XI, pp. 428, 435. Dr. Stallybrass; the 

learned editor of the 8th and 9th editions has adopted the older arrangement. 

7 This was recognised even by the older law for particular purposes. 
^‘The category of 'personal* wrongs included torts of negligence causing 
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obvious advaulu.uvs of altcmi)1in»- to reduce leji:al principles to 
an orderly system, it has a distinct value in the present context, 
it diaws atlonlion to an im]K>rtanl pi'inciple of liability for 
bodily harm Jo he prtsciitly explained. 

3. Liability for bodily harm.—The statement that an 

action for bodilv liarm will lie if it is caused hv a breach of 

t ♦ 

diil\' in one of llie mo<h‘S set rortli above necessarily involves its 
('orollai N', riz., tliat bodilv harm ('aiised otluu'wise is not actionable. 
In tlu' absems* of sp(‘eial modi's of liabilit\’ the normal rule is 
that tfie (dainlift’ in an action foi- bodily harm must prove inten¬ 
tion or ne<»li"'en('(‘ on the ])aT’l of the dtd’endant and cannot 
re{'o\’er for harm due to iiu*vilal>le accident. This rule may 
ap[)t‘ar to us as simi>lc‘ and inevitable but emerged into clear 
vi(‘\v and was formally re(*op:nised t>nly in modern times. It 
was obseur(Ml by the older procedure ^vhiell drew a line between 
Iri'spasN and ('ase by invent in'i; a distinction ludween direct and 
indirect in.jni'ies. This distinction did not take note of any 
I'ule (d* liability in the modi'rn sens(\ as both direct-and indirect 
injurii ^ may be caus/d by ne.ali.muuT' or accident . The theory 
■was often put foi'ward by t'arly authoril i<‘s® that trespass lay 
for a direct injiUA’ t‘ven if it was an iut'vitable accident, in 
other words liability in ti‘es^>ass wa.s absolute.^ It was onlv 


iMTsotifil por bunt Wri^iu. in v. Fonl. (10:17) A.C. 82G at 

1 >. Stl . 

A Wi'M-kuuwn stutrnu'ut of tlio tlie.My is Hint (>f EisUinc in hie 
*oj;iiinont tis counst'l tor tin* ih'loiu'o in tlu* t'ninons enso of the Doitu of 
St. Asnpli^ (ITS.:) 21 Sf . 'Pr. 102 l*. wlirie hy way of ilUisti atia^' the ilis- 
liiution hotween rivil and ciiniienl lial>ility he said: “If a man risin^r 
in his shs'p walks into a china shop and breaks everythinsr about him, hie 
b('in<r asleep is a complete answer to an bi(/(<•/an »•/ for trespass, but he 
must aiiswiM- in an actio,} for evervUiini;- he has broken!'^ See 
afsn nWM-.r V. iranJ. (Pipj) ju,h / VU; Pollock. Torts, p. 146; 

IToldsw oi t li^ \()I, \I1I, p. 4 .*.:; \\ ii^inort', .\ni;lo-.\mericau Essavs 

<m Le-al History. Vol. Til, p. -tT-l; Street. Vol. 1, p. 74; Holmes, Common 
'Jov. p. Pt7; tlie cas.' of ‘77mra.s*. ( imU) b Ed. v. fo. 7, pi. 18: 

Kenny’s (’as(‘s on Tort. IITO. 

. * tiespass wa.-^ orii;inally intended ns a remedy for eases 

nlintion.d \iot-ence and a substitute tor the older remedv of appeal 

y < liap. paia. 11). In sucli cases the usual plea of the defendant 
c ' kunlt \ . /.r., a denial of the trespass. Once he was found ijuil- 

^ ** tftsjiass, his iesponsibility tor its coi\seipienct's would usnallv be 

t st and be h.ndlv open to tin* plea of inevitable acoident. The 
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in a case decided in 1871, Holmes v. Mather ,that this theory 
was definitely rejected in England. In that casie the plaintiff was 
knocked down hy the horses in the defendant’s carriage which 
having been startled hy a dog rushing and barking at them got 
out of control in spite of the efforts of the driver. It was held 
that there was/ no negligence on the pai-t of the defendant or his 
driver and even if the action were in trespass it could not 
succeed without proof of intent or negligence. To the same 
effect was the decision in Stanley v. Powell^^ where the plaintiff 
who was one of a shooting party was accidentally hit by a 
bullet shot from the defendant’s gun glancing off from the 
bough of a tree, and the defendant was held not liable as his 
negligence was not made out. We wll see later that the law 
■ of trespass to land has not similarly shaken off the older doctrine 

and preserves traces of it. at the present day.^^ 

The rules relating to liability and causation will be dis¬ 
cussed later with reference to torts in general. Two types of 
bodily harm which illustrate causa,tion may be noticed here, 
viz., first, nervous shocik and illne.ss caused without physical 
impact, and second, injury sustained hy a child while in the 
mother’s womb. It would also be convenient to notice here the 
special rules of liability and compensation for bodily harm iniro- 
duced by statute in certain cases. 

4. Nervous shock.—It is now settled in England that an 
action lies for damages for illness due to neiwoiis shock caused 
without physical impact or lesion, e.g., by means of words or 
acts causing fright.^® But no action lies for a neiwous shock 
without appreciable boddy illness supervening on it, or for 


extension of the writ on account of its popularity to cases of lawful acts 
and their injurious consequences {e.g., a running-clown accident) probably 

accounts for the theory. 

10 L. R. 10 Ex. 261, at pp. 268, 269, per Bramwell B. In the U.S.A., 
the correct rule was laid down earlier in Brown v. Kendall, (1850) 6 
Cushing 252 (Massachusetts), per Shaw, G. J. ; the defendant accidentally 
hit the plaintiff in his eye when raising a stick to separate two dog^ which 
were fighting, held not liable. 

11 (1891) I Q.B. 36; as to this case, see Beven, Negligence, I, p. 710. 

12 Below Chap. IV, para. 19. 

18 Coyle u. Watson, (1915) A.C. 1, 13; Samirook v. Stokes, (1925) 
1 K.B. 141 (C.A.) . 
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TiK iihil |)aiji or sorrow or olhf-r iitjury to i'eelings or emotions.^^ 

lio\v< vcr. there is ini iiidepeiuleiit cause of action, e.g., 
nssaiilf or (h't’ainalion, a plaintiff inay claim compensation also for 
in,jm i<s to his leelinp^s. In other words, emotional disturbance 
is not i)\' itself a cause of action but retlress for it is ‘parasitic^ 
on a cause of action for tlie violation of some other right 
recognised b\' the law.^^ TIu' present rub* allowing actions for 
nei vous slioek and n suiting* bodily iiarm is in variance with that 
laid down fili\' ,\'eai‘s ag(> in Vicioriim. h^ttifu’(ti/ Commissioners 
V. In that ease llu‘ J^rivy Couneil held that damage 

arising Irom mere sudth-n terror unaccompanied by physical 
injiiiy. but occasioning a iiervous or imuital shock, sliould be 
r(‘gar<I(‘d as too remote, because it was difficult to decide whether 
siK'li damagi' was eaus('d b\- another's negligence, and if such a 
claim were allowed, a wide door would be opened for imaginary 
('hums. riu' di'cisit)!! was ai>parcntly iidhumced by the danger 
ol trusting’ exptu't witnesses to )>rov(‘ such claims or juries to 
d(!('id<i them. In an iVmerican casi*^'^ a learned judge drew 
<itten(i()u to llu' iiotoiious i)arfialit\' of expert witnoi^ses and of 
juties in siieh (-asi's, as the ]>laiiilirfs usually ai*o of the fair sox, 
and the defendants rich eorporalions like i-ailway companies.^® 
Tlu‘ ahov(> deeisio?! was })robai>ly also due to the fact that the 
eoniuelion belwe<m numtal or nervous distuibnnees and the 
physical sNspan was not so el(‘arl\' ]>er(‘eived fonnerly as it is 

i* V. (isr.l) <) ll.p.r. 577 . oOS; see nlso DitUcu v. 

(l.)Ot) 1 K.li. p. 07.>. In some Anieriicui States damngoa 

love hfvn allowed lor mental anguish due to negligence of a telegraph 

company in delivering a mistaken message regarding a death or a funeral; 
Cooley. Torts I, p. 90 . 

49 liar. L.H. at p. I04S. 

(IS 88 ) r,.iy i;; y.tC ggg, an appeal from .Vustralia. The plaintiff 

oi'tl.o 1 I ; k'M't o,,..,, bv tlu. noKligonoo 

r a I it 't'l 7 ^"-1 '•>-> lu.sbn.ul woro .Iriving m-ross 

n <i buggy, liold damage too remote, 

Wi„n.,..o I, p, 57 

that Junos a.o always biassod 
In Thr l-iocl, -ui" "f' ‘‘7''’“',? litiffimts." 
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now with the advance of medical science.^® Here we have an inte- 

resting instance of the rule as, to causal relation being influenced 

by prevalent policies and beliefs. 20 The decision, however, has 

been repeatedly dissented from and is no longer law .21 The 

question of causation in relation to nervous shock may arise in 

different types of cases and is more simple in some than in 
others. 

5. Nervous shock resulting from wilful wrong-doing._ 

When a peison by acts or words causes fright or alarm to another 
with intent to cause bodily illness or knowing that he is likely 
to cause it, he is of course liable for tlie resulting harm. In 
Willdnson- v. Downton^^ where the defendant out of mischief 
friglitened the plaintiff with false news that her husband had 
had a serious accident and was lying in hospital, lie was held 
liable for the illness which the plaintiff suffered from as a 
consequence. Similarly in Janvier v. Sweeney ,tlie plaintiff 
recovered damages from two private detectives who during the 
last war went to her and tlireatened her with a false charge that 
she was corresponding udth a German spj^ In these cases, the 
damage resulted from words spoken to the plaintiff. In AUsop 
V. AUsop ,it was held long ago that where the defendant spoke 
slanderous words about the plaintiff to another, the plaintiff 
could not complain of her illness as a natural consequence of 
the slander. It may be diffieult in many cases to regard the 
illness as the result of the slander rather than of other predis¬ 
posing causes in the person concerned but it cannot be a hard 
and fast rule that in no case can such consequences result from 
slander. If for instance the slanderer had reason to know that 
such would be the result, there is no reason why he should not 
be held liable. 

6. Nervous shock due to negligence.—The cases of 
nervous shock and illness caused unintentionally are more 
difficult. In such cases it is essential to keep clear the two 


19 HambrooTc v. Stokes, (1925) 1 Iv.B. at p. 154 per Atkin, L.J 

20 Chap. XIV, para. 66. 

21 See cases in note 13. ^ 

22 (1897) 2 Q.B. 507. 

23 (1919) 2 K.B. 316. 

(1864) 5 H. & N. 534; below Chap. VII, para 86. 


40 


TilK l.AW OF TORTS. 


[Chap. 


ie(|uiiemciits in an action loi* ncglijivnce, viz.^ breach of duty 
and <'ausal lolation. Wlien the defendant negligently causes 
<J;nig(‘r of I)odiIy injury to the plaintiff by ])hysical impact he may 
also t)c considered under a duty to have foreseen that his conduct, 
ev(‘n if it docis not actually ('ause lie- iini)act, might cause 
sciious fright and alarm and bodily harm thereby. In DhU( h 
V. the <lefendant's servants negligently drove a van 

and hors(‘s into the plaintiff’s honsi* and the ])laintiff recovered 
for the resulting fright and illness. A more difficult ease is 
\^lH■re the (lefi'iidant neglig(n|]\' caus(*s injury or danger of 
injury to A, and 11 on se<‘ing it or hearing of it, gets a shock and 
iihuss. I n such a cast' I he (|uesl ion is not merely one of causation. 
The (h'feiidant can he held liahh' onK* if a breach of dutv towards 
/> and not mt rely to A ean be made out. This would depend 
on till' facts. Nervous shock and illness due to seeing a person 
injured or killed in a I’oad ae(‘ident may ortlinarily he ascribed 
to the h,\p('r-sensitivem‘SK of t!ie ])erson shocked, and would then 
nnl be within the reasonable coni unplat ion of the actor, but in 
])ariieular eases it ina\' bi* othei’wist'. In /ftnnhnfol; v. Sl'okrs,^ the 
(H-feiidants’ s('rvanls negligently left a motor lorry iinattendcd 
in a sle(‘]) and narrow stre(‘t with the I’csull tliat it ran down the 
street, and a woman who was walking tiu'iv hoeame friglitened 
for llu* safely of lu'r <*hildren whom she had just then left 
farllu'i' down in that si ri'i'l . S^lie sustained a severe shock and 
illm'ss of whi('h slu' died. It was held that the defendants were 
liable. Tlu' (’ouj-| of Appeal was of opinion that, the negligonee 
of the defendants i]i h'aving tlu' lorry in a position of danger 
amounted to a hreac'h of (hily to the ])lninliff. While Bankoe, 
Tj. .1.. thought that tlu' duty was ow<h 1 tti the mother of the 
j)orson actually injured or iu danger or pei'sons in a similai* 
relation. vVtkin, C. J., ns lu' then was, eousideivd that it was 
difficult so to limit llio duly and it may be owed even to any 
bystandtu’. Tl is submitted with respect, that the latter is tho 
pieferable view, as it would l)e arbilrarv to limit the d\itv in tho 


2r. (laoi) 2 K.B. (U)9: see also lirll v. G. A. Ky. To., (1890) 20 L. 

R, Jr. 428 (shock c:iuao4 to a passenger by negbgvut firiving niul smldon 
stopping of a train) . 

1 (1925) I K.B. 141. For a critieisin of this decision, str 41 B.Q. 
R. pp. 152, 297; 51 B.Q.R. pp. (.41, 042. Cf. liramUm v, OsbontCf Garrett 
Co., (1924) 1 K.B. 548. See however RestatenK'nt, § 313. 
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manner suggested by the former. The decision undoubtedly 
enlarges the responsibility of the negligent motorist, by holding 
that fright and shock to persons on seeing the peril to the lif-e 
or limb of others on the road should be within his contemplation 
as a probable consequence of any careless or reckless conduct 
on his part. There is nothing in principle to militate against 
this view, which, like other recent developments in the law,^ is 
explained by the numerous fatalities on the roads. The decision 
is an authority in support of a duty to a spectator and not tc 
a person who is aAvay from the scene of the accident and hears 
of it. A's\ ear runs over and kills 5 in a street accident. B's 
mother who is at home is informed of it and suffers a. shock. 
She cannot recover. 


7. Injury to a child in the womb.—In Walker v. G,N. Ry, 
Co. of Ireland'^ the plaintiff, a child, sued a railway company for 
damages on the ground that the plaintiff's mother while pregnant 
travelled by the defendants’ railway and was injured by their 
negligence and on account of those injuries the plaintiff was 
l>orn deformed and crippled. It was held that the plaintiff had no 
right to complain of such injuries. The decision proceeded on 
grounds similar to those in Victorian Railivay Comynissioners v. 
CoultmA viz., the difficulty of proving that the damage was due 
to the alleged negligence, and the danger in allowing such 
evidence. It was also suggested that the defendants undertook 
the duty of safe carriage only to the mother but not to the child 
in her womb. Both the cases are open to the same criticism. 


8. Workmen’s Compensation Acts in England^ and in 
India.®—These Acts*^ provide that if in the case of certain 
specified employments, ‘‘personal injury is caused to a workman 
by accident arising out of and in the course of employment”, his 
employer is liable to pay compensation according to scales 
detailed in the Acts.® The liability of the employer is in the 

2 Below paras. 28 & 40. 

3 (IS91) 28 L.R. Ir. 69. 

4 (1888) 13 A.C. 322. 

5 1925, 15 & 16 Greo. 5, c. 84, abovo Chap. I, para. 14; below Chap, 
para. 26. 

6 Act VIII of 1923 amended by Act XV of 1933. 

7 S. 1 of the English and S. 3 of the Indian Act. 

8 Subject to certain maxima, e,g„ Bs. 5,600 for total disablement. 
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natiin of insiiranoo of his workman aj^ainst the risks inseparable 
fi'oin llu' <'mp]oymont.® It; is independent of intention 
or iiculi,u* iK'O and is in fact one of the most absolute forms of 
liability in the law. The only exception allowed by the Indian 
Art is in tile case of an injury not rt'sultin^’ in death and caused 
In* an accident whicli is directly attributable to certain foims of 
willu] misconduct or nc'jrh'ct defined tlierein.^** Therefore, 
nu'rt' cai-' lessness or contributory ne<ili**enc(‘ which woiild defeat 
an action foi- damages for ne^lijyenci' is no defence.So also 
fli(‘ acts of (Jofl or of the Ivin^-'s (UKunies^^ ^ third 7 >arty^^ 

are no rli'feiices if tlu‘ injiu’y (*oul(l hi' said to arise out of and in 
th(‘ ('ours(* of tlu- em])l()yment. 4'he piirase injury' 

caused by (ircidrnt would include (‘ven wilful acts of third 
[rirties, cjf., an assault or murderA’^ subject, to tlie test 

afo!'<‘said. The lialiilitv under the Act cannot be excluded 

« 

or leduced by contract. Th'e workman has to elect between 
tlie j*(medv under the Act and an action for damajres and 
ifh(‘ ado])ts one of them, he is barred from having’ the 
olhei*. Disputes arising: under the Act have to be settled 
not by tin ordinai'y (hvil (kmils but by a Commissioner appoint- 
<'d ]>\' tlu' Local Covernment. and in accoi*dance with the 

]u ()e(‘dui’(‘ prescribed by liu‘ Act. The detailed rules on the 
aliovo and other mall<u's set forth in the Act and the larsjo mass 
of c';ise law with whic'Ii they liavi' Innui overlaid in the Ensclish 
coui’ts have assumed the dimmisions of a separate branch of 
tlie law. That these ruh^3 have been and continue to he a- most 
fertile source of litigation in Knohmd ])roves that legislation is 
not always the simple (*x])edient. for achieving certainty that it 


a Below Chap. XV, para^ t, ,1, 4. 

m Tn the T^nftlish .\et the words arc more "t'neral, rrc,, ‘‘serious and 
wilful miseondiiet ”, and both eases of death and serious and permanent 
disablement are excluded from the defence. 

11 Andrew v. Failsworth IndusfrMl Society, (1004') 2 K.B. 22 (a 
bricklayer killed by lij 2 rhtninp: while working in an exposed scafl'oldinjj) ; 
Morrinn v. Owners of S. S. Zanaida, (1009) 25 T.X..,B. 440 (a seaman 
killed similarly) . 

12 Bird V. Keep, (1018) 2 K.B. fi02 (workman killed by a bomb 
thrown in an air raid) . 

12 Trim Jomt Dt. School v. KclUj, (1914) A.O. 007 (schoolmnstecr 
killed by some of his boys) . 

14 See note 13. 
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is generally considered to be, especially in cases where it seeks 
to give effect to social policies which affect large and conflicting 
interests.^® In India the Act has not given rise to much litiga¬ 
tion probably because of the comparative paucity of industrial 
employments here. 

9. Legislation relating to aircraft.—In view of the great 
development of aviation in recent times there has been legisla¬ 
tion for the purpose of regulating the use of aircraft and 
providing special rules of liability and compensation for acci¬ 
dents. Since the war, these matters have been the subject of 
international conventions^® and legislation has been undertaken 
in England and India to give effect to them so that there may be 
uniformity in the rules applicable to aviation in different 
•countries. This legislation falls under two heads: (i) the Air 
Navigation Acts dealing with injuries to person or property 
■outside an, aircraft, (ii) the Carriage by Air Acts dealing with 
injuries to a passenger in an aircraft and his property in it. 

10. The Air Navigation Acts, 1920 and 1936.—In England, 
under the Act of 1920,^'^ the owner of aircraft is absolutely 
liable for material damage or loss caused by his aircraft in 
flight, taking off, or landing, or by any person in any such air¬ 
craft or by any article falling from such aircraft, to any 
person^® or property on land or water. It is not merely un¬ 
necessary for the plaintiff to prove intention or negligence but 
Ihe defendant cannot escape by disproving these facts. The 
only defence available to the owner is contributory negligence 
of the person complaining of the damage. If, however, any 
person other than the owner or a person in his employment was 
•solely responsible for the damage, the owner 'can recover the 
damages he had to pay from such person who can, however, in 
any such proceeding dispute the reasonableness of the damages 


15 On this subject and the actual results of the legislation, see W.A. 
Robson, 51 L.Q.R. pp. 197, 198. 

3 6 10 & 11 Geo. 5 c. 80; 26 Geo. 5 & 1 Ed. 8 c. 44. The former gave 
■effect to the Paris Convention of 1919 relating to Aerial Navigation; the 
latter to the Rome Convention of 1933. 

17 S. 9. 

18 Loss toi person includes bodily harm and dseath; A.N. Act of 1936 
s. 34(3). 
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recovered from the owner. This can be avoided by the owner 
apj^lyirig to the court in which he is sued to make the third- 
person a party-defendant. The liability of the owner will attach 
to iuiy person to whom an aircraft is demised or let or hired for 
a period exceeding 14 days, if neither the pilot nor any other 
member of the crew of the aircraft is in the employment of the 
owner. Besides this civil liability the pilot or the person in 
charge of tlie aircraft will be liable to conviction and fine not 
exceeding £. 500, if aircraft is flowni in such a manner as to 
cause unuetcessary danger to pei-sou or pi'operty on land or 
watcr.^^ The owner or hirer is also liable to such punishment 
unless he can prove that the aircraft wius so flown without his^ 
ac'tual fault or privity. The al)ove provisions do not apply 
unless extended by an Order in Council, to airci'aft belonging to 
or exclusively employed in the seiwice of tlie Crown. ITnder 
the Ail' Navigation Act, 1936,^® the total liability of the owner 
or his estate for damage caused on any one occasion as aforesiud 
under the Act of 1920 is limited to varying amounts according 
to the description and weight of tlie aireraft.^^ The benefit of 
this limitation does not avail to an owner, (a) if the damage 
was due to wilful mi.sconduct on tlio, part of himself or his 
s(U-vants or agents, unless he proves that tlieir misconduct oecur- 
I'ed witliout ins actual knowledge or privity, (b) if he was not 
the owner but was in poss<‘ssion or control of another’s aircraft 
without the latter’s autliority at the time of the accident happen- 
ing, (c) if he fiies or allowTS another toi fly his aircraft without a 
policy oi insurance against liability for such damage.The 
abov'e provisions may by Order in Council be exit.ended to air¬ 
craft registered in any other country.23 Tlie liability of the 
owner of aircraft under the Act of 1920. proceeds on the princi¬ 
ple that flight of aircraft is an ultra-hazardous o]jeration against 
l.he conse<iuences of which he should insure othei*s. It would 


10 S. 10, 

20 tJnd-er tho Pilotage Authoribiof^ (LiinitaUon of Linbilitv) Aot^ 19,16, 

tho liability of a pilotngo authority for damage to any veseel or vossols is 
limited to certain amounts. 

21 K.//.. £ 10,000 for porsonal iujury if the weight of the iiirerait 
fully loaded does not exceed 5,000 pounds 

22 s, 16. 

28 B. 21. 
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not fall within the rule of Rijlancls v. Fletcher?^ which applies 
only to things escaping from one’s land, bnt is more stringent 

as it does not admit of the exeeptioms to that, nile. It could not, 
in view of the rapidity with which the problems of aviation over¬ 
took the law, be well left to be evolved by courts and was there¬ 
fore enacted by statute in England. The Indian Aircraft Act 
of 193425 makes it a punishable offence for any person wilfully to 
fly an aircraft in such a manner as to cause danger to any person 
or i)roperty on land or water or in the air but does not contain 
any special rule of civil liability similar to that in the Air Navi¬ 
gation Acts in England. Therefore it would appear that the 
ordinary law will apply in cases of damage to person or 
property by flight of aircraft in India. 

11. The Carriage by Air Acts in Englanfli and in India^. 

—By these Acts which gave effect to the International Conven¬ 
tion of Warsaw, 1929, a carrier of an “international air- 
carriage.’’* i.c., a carriage between two states signatory to the 
convention, is made liable for death or bodily harm of a 
passenger due to an accident which took place on board the air¬ 
craft or in the course of any of the operations of embarking or 
di.sembarking.* The plaintiff in the action need not, as in an 
ordinary action for negligence prove negligence and it is on the 
air-carrier to disprove it by showing that he and his agents had 
taken all necessary measures and the injury was due to an 
inevitable accident. The carrier can also exonerate himself 
wholly or partly from liability by proving contributory 
negligence of the injured person. The liability of the carrier 
for each passenger is limited to the sum of 125,000 francs or 
their equivalent at the time the damages are ascertained. The 
carrier and passenger may by special contract agree to a higher 
limit but not to a lower one. The benefit of the above limitation 

24 Below Chai). VI. 

25 Act XXII of 1934, s. 11. 

1 1932, 22 & 23 Geo. 5, c. 3G. 

2 Act XX of 1934. 

3 It is defined by Sell. I, Cli.ip. I, Art. 2; see Grcin v. Imperial Air¬ 

ways, (1937) 1 K.B. 50; PliUipson v. Imperial Airways, (1938) 1 AE 
R. 759. / . . 

4 Sell. I, Cliap. III. For injury to property, see below Chap ' XV 

para. 2. e- > 
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is not iiviiilable to tho carrier it' the (laiua"e is caused by wilful 
niisconduet of liiinself or liis sf-rvanls aetinp: in the course of 
fhtMr cinployineiit. An action i<ir daniap:es should be broufrhl 
within two yeai’s from the dat(^ ol ari’ival at the destination or 
the date wluMi the aiicraft ou^dit to have arrived or from the 
dale on wliicli it stopped. As the above provisions a]>ply only 
lo an “international air carria<re.’' a carrier of an internal air 
cai’iia're has not tin" benefit of the above limitation of liability. 
\or has lie the disability of having to disprove neprli^ence. He 
is in th(‘ same position as a carrifu' by land or sea in an action 
by a passenger for damairt's for bodily harm. In India tlie 
(lovernor-fhmeral in (’ouncil may by notification extend the 
provisions of tlu‘ Act. to such air-c.iin‘iers also.^ 

12. Merchant Shipping Act, 1894.®—In England this Act 

enacts that tlie owners of a ship. Hritis!i or foi*(‘ign, shall not, 
where personal in,iur\' or d(‘atii of a pei-son carried in that or any 
olh(*i ship due t(» imjiroper navigation of their sbiji takes place 
without their actual fault oi- pidvity, be liable beyond an 
aggregate amount not (*xc(*eding tifteeni ]M)unds for e'aeh ton of 
theii- ship’s tonnage.'^ 'Phis provision applies to India. 

13. Battery. —This is tin* nann* now given to the inten¬ 
tional ap|)lication of force to a person witlio\i1 lawful justi¬ 
fication. and (‘orresponds to tin* otfenct* known as ‘the use of 
criminal foi*ee’ in tin* Indian Penal (’ode.® Battery need not be 
acconijianied by any bodily barm; to use the words of Holt, C. 
d., “tin* h*ast touching of another in anger is batterv.’’® When 
it touises bodily harm, it c(mstituti*s also a graver wrong. The 
m(‘r<‘ use of force* is iT'garded as unlawfid on account of the 
insult to the dignity of the human person and its tendency to 
cause a br(*ach of the pt'act*. ‘Battery’ was originally the name 

5 S. 4. 

I* ~t7 tV .")S c. (!0, s. r)0:i; .y(V- (il (>'2 Viet., v. 14. As to 

rniiit:Ui(Hi of linliilitv for 'miurv to pi op rl v, .sv i )>i*lo\Y ('hop. IV, para. 4S. 
'rii<‘ stalutorv liahilitv ran ho oxrluilod by rontrart; Th< SotnnUa, (^18117) 
A.(’. 

“ 'rin* period of limitation for a suit ag.ainst the owners is two vOars; 
.\l.i 1 it inie <’oiivcnt ions .Vet, JJUl, a. S. 

" S. ooa. Sri ttlso Indian Railwavs .Vet, ISDO, s. S'J. 

S. ;haO. I .P.(*. 

e < oU V. Tttrmr, (1704) 0 Mod. 140; see also his veinavks in As)ihii 
V. U lutf, (liO.'t) 2 Ld, Ravin. OilS. ahove Ji, 22, 
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for every actionable trespass to the person including bodily 
harm, but later on, was restricted to an intentional trespass 
involving insult. In an action for battery, the plaintiff must 
prove, first, the use of force to him. It may be directly to his 
body, e.g,, slapping or pushing, bringing an object into contact 
with him like setting a dog or throwing a stone on him. It may 
be also to some object in contact "with him, e.g,, touching hiis 
coat, upsetting the carriage on which he is seated, or a ladder 
on which he was standing,whipping the horse on which he 
is riding and making it throw him off. Secondly, the use of 
force must be intentional and without lawful justification; 
jostling one another in a crowd not battery, though i)t is other¬ 
wise if it is deliberate.^^ Consent, express or implied, is a 
lawful justification.It may he implied from the situation 
or relationship of the parties, €>.g.^ a friendly push or shaking 
hands. Similarly there may be authority under law or statute, 
a parent (chastising a child, a policeman laying hands on a 
person for arrest under a warrant,forcible feeding of a 
prisoner in jail on grounds of necessity. Where a lawful 
justification is absent, even the least use of force is unlawful.^® 

14. Assault. —This word means here as in the Indian 

Penal Code,^'^ an attempt or threat to commit a battery, and 

• 

10 ColliTis V. Kenison, (1754) 1 Sayer 138. 

11 Cole V. Twmer, above. 

12 Under the old procedure it would be pleaded under the general 
issue, and it wa^ said an assault or battery with consent is a contradiction 
in terms and a denial of the wrong itself and not an, excuse of it; see 
Ckristopherson v. Bare, (1848) 11 Q.B. 473. 

13 TuhervUle v. Savage, (1669) 1 Mod. p. 3. 

14 M. V. Kempthorne, (1910) 55 Sol.J. 126; if the arrest is unlawful, 
it is a battery, Bawling v. Till, (1837) 3 M. & W. 28. 

15 Leigh v. Gladstone, (1909) 26 T.L.B. 139; Ai/nsworth Ex parte 
(1910) 74 J.P. 53. 

16 Forde v. Shimm,er, (1830) 4 C. & P. 239 (cutting off the hair of 
the plaintiff, a pauper, in a poor house) ; Latter v. Braddell, (1881) 44 L. 
T. 369; Agnew v. Johnson, (1877) 13 Cox., C.C. 625 (medical examination 
of a prisoner without legal authority); Green v. Goddard, (1704) 2 Salk. 
641 (taking a chattel away from another's hands); Coward v. Baddeley, 
(1859) 4 H, & N. 478 (defendant officiously laying hands on the plaintiff 
and turning him round and telling* him how he must extinguish a fine) . 

17 S. 351; see also Stephen's Digest of the Criminal Law of England, 
Art. 340. 
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may be de.seribed as an inchoate battei'y. In ordinary speech 
as well as in some legal contexts,^® it includes a battery. In 
the English criminal law it includes a false imprisonment. An 
assault is a tort and a crime for the same reason, as battery, 
viz., its tendency to provoke a breach of the peace. 
In order to make out the tort of assault, the plaintiff 
must i)rove, fii-st, that Uicre was some gesture or preparation 
which constituted a threat of force. IMere words are not enough, 
nor passive conduct, like standing in a dooi'\vay to obstruct an 
entrance.^® Secondly, the gesture or other action must cause 
reiisonable apprehension of force. There can bo no such appre¬ 
hension where a child shakes it-s fist at an adult, or a man in a 


closed room or at a gi*eat distance does so at a pei’son outside, 
or a jxirson aims a gun at another who knows it to be unloaded.^® 
Lastly, assault must be intentional. A mere threat or menace 
not showing an intention to use instant force is not an assault. 
Whether there was a reasonable apprehension and whether there 
was an intention to cause it are questions of faet.^^ A well- 
known and old illustration is I'nhc.rville v. Saxmgc.^^ In that 
case the plaintiff was said to have laid hands on his sword in 
a threakuiing manner and said, ‘'Were it. not assize time, ! would 
tell more of my mind/’ meaning thereby that as it was then 
assize time, and violence during that, time was then punislied 
with very great severity, he could, not niiike up liis mind to use 
his .sword. It was held that this could not create any appre- 


18 Pollock, Torts, p. 219; r.^., the t-erm ‘indecent assault*; see also 
24 & 25 Viet. c. 100;^ Larceny Act, 6 «S: 7, Geo. V, c. 50, s. 23 (3) ; the 
draft criminal code of 1879; Salmond uses it in this sense, Torts, p. 308. 

19 Innes v. Wylie, (1843) 1 C, & K. 257. 

20 n. V. St. George, (1840) 9 C. & P. 483. 493; Pollock, Torts, p. 214; 
but sec Blalcc v. Bammrd, (1840) 9 C. & P. 026; B. v. James, (1844) 1 
■C. & K. 530; n. V. Duckivorth, (1892) 2 Q.B.O. 83. 

21 Martin v. Shoppie, (1828) 3 C. & P. 373; Stephens v. Myers, 

(1830) 4 C. & P. 349; Bead v. Coker, (1853) 13 C.B. 850 (1 farthing 
damages); C'nma v. Morgan, (1804) 1 l^om.H.C. 205; Khalifa v. 

K., (1903) I.L.B. 30 Cal. 97: 0 C.W.N. 342; v- (1914) 

32 A.L.J. 154: 23 I.C. 183. 

22 (1609) 1 Mod. 3; it was during tho latt-er half of the reign of 
Charles II. The punishment M'ould in that case have been chopping off 
the hand which drew the sword. 
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Tiension which could ju<stify the defendant in his using force 
-and injuring the plaintiff. 

15. False Imprisonment. —False imprisonment means the 
total restraint of a person’s liberty without lawful justification. 
The word ' false ’ in that phrase signifies the unlawful character of 
the restraint. False imprisonment is a tort and as it was usually 
accompanied vnih force or threat of forae was regarded at a 
very early time as an assault or trespass. It is also a crime 
known as 'assault’ in England and as 'wrongful confinement’ 
in the Indian Penal Code.^^ In an action for, damagesi for this 
tort, the plaintiff should prove, (a) his imprisonment, and (b) 
that it was caused, by the defendant or , his servants acting in the 
course of their employment. On proof of these facts, the plain¬ 
tiff’s case is complete, and it is then for the defendant to prove 
a lawful justification and not for the plaintiff to prove its 
^(bsence. The plaintiff need not prove any wrongful intention 
or negligence^® on the part of the defendant. If thel defendant 
cannot establish a justification recognised by law, he cannot 
merely plead a hona fide or even inevitable mi^ke, as where 
he executed a warrant of arrest against the wrong man.^ It is 
also unnecessary for the plaintiff to prove malice or an improper 
motive. ^ 

16. Imprisonment.—^An imprisonment means a total and 
not a partial restraint. A mere restraint or obstruction of 
movement in one direction is not an actionable wrong though it 
amounts to the offence of 'wrongful restraint’ under the Indian 
Penal Code.® In Bird v. Jones^^ the plaintiff was prevented 
from going along a public way which was enclosed by the 


23 Bracton, Note Boole, II pi. 314 (A.D. 1229); pi. 465; Street, 
Vol. I, p. 13. 

24 8. 340, I.P.C. 

25 In Harnett v. Bond, (1925) A.C. 669, at^ p. 684, Viscount Cave 
suggested a distinction between an action for false imprisonment and one 
for negligence. 

1 It is, however, a defence in a criminal prosecution: s. 76, I.P.C. 

2 Shearers, Shields (1914) A.C. 808. 

3 S. 339, I.P.C. 

4 (1845) 7 Q.B. 742; Mahammad Yusufuddm v. Secretary of State 
for India, (1903) I.L.R, 30 Cal. 872: 30 I.A. 154 (P.C.). 
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dofondant for seats to view a regatta, bint he was at liberty to- 
go l)aek. It was held that lie could not sue for false imprison¬ 
ment. Similarly where a person wlio had taken a ticket for a 
ferry and gone to an enclosure of the ferry company was not 
allowed to go back without paying the charge for so doing law¬ 
fully hwiable by the rules of the company it was held that there 
was no impi'isonment.® Where the i)laintiff, a boy, aged ten. wa^s 
placed by his mother at the defendant's school and she came to- 
the defendant and wanted to take the boy home for a few days, 
and the defendant refused to do so unless his duos were paid, 
it was held that there was no imprisonment of the plaintiff, as 
no restraint was placed on his will.® Similarly where a miner 
at the bottom of the defendant's mine asked for, and was not 
allowed, the use of a lift to go up to the surface before the usual 
hour and was thus detained for a short time, it wfis held that 
there was no imprisonment, since the plaintiff had by going in 
agreed to abide by the conditions on which he could go out."^ 
Where a pei’son was arrested and then let out on bail, it was 
ludd that there was no imprisonment after his release on bail.®^ 
If the deprivation of liberty is complete, it amounts to an im¬ 
prisonment and need not be a confinoment in a prison; ^.<7.;. 
wliero a constable tells a pereon on horseback that he is under 
arrest and that pei'son follows him to the police station;® where 
a person is prevented from leaving his house or ship;^® intern¬ 
ment of a jx'rson within an area; detention of a pei*son in a 
public street against his will.^^ Nor is any actual application 


5 Robinson v. Rahnain Nao Ferry Co., (1910) A.C. 295. 

6 Berring v. Boyle, (1934) 1 Cr.M. & B. 377; cf. Bunirr v. Johnson^ 
(1884) 13 Q.B.D. 225 (a child locked up in a school for half an hour 
after time for failing to do tho home work, held imprisonment unlawful, 
and a criminal offence). 

7 Brrd V, Weardnlc Steel Coal and Coke. Co., (1915) A.O. r>7; see also 
JUirns V. Johnston, (1917) 2 Ir. 137 (refusal to unlock factory gates to 
allow tlie workman to leave before time, not false imprisonment). 

8 Muhammad Tusufuddin v. Secretary of State for India, (1903) 

I.L.K. 30 Cal. 872: 30 I.A. 154; aeo also Bern/ v. .tdanwon.' (1827) (> 
B. C. 528. ' ^ 

0 Per Tindal, C. J. in Grainger v. Bill, (1838) 4 Bing. N.C. 212; 
Cfiin V. Morris, (1820) 2 C. & P. 361. 

10 Warner V. Riddiford, (1858) 4 O.B.N.S. 180. 

11 Mee V. Cruiokshank, (1902) 86 L.T. 708. 
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of force or threat of force neoessaiy, e.g.^ a policeman telling 
another that he has a warrant for him. Where a person who 
was lying ill in bed was told that he was under arrest unless 
he gave up a certain document or found bail,, and he being 
unable to procure bail gave up the document, it was held that 
he could sue for an imprisonment. ‘Where a Superintendent 

of Police sent a letter illegally directing the plaintiff to present 
himself before a magistrate, and sent two constables to prevent his 
speaking to anyone, he was held liable for false imprisonment.^® 
Where the defendant had posted policemen outside the plaintiff's 
premises to prevent his egress, it was held that the plaintiff 
was imprisoned though he was unaware of the restraint. It 
has also been held that a prison official who detains a prisoner 
beyond his term^® or places him in a Avrong part of the prison or 
with a wrong class of prisoners,^® acts in excess of his authority 
and is liable for false imprisonment. 

17. Imprisonment by the defendant.—The imprisonment 
must have been caused by the defendant or his agents or servants 
acting in the course of their employment. WTiere a person 
charges another with a crime before a magistrate, who thereupon 
remands the latter to custody, the arrest is in. law the act of the 
magistrate in the exercise of his discretion and not that of the 
complainant. If the complaint turns out to be false, and the 
accused is set at large, his remedy is not anj action for false 
imprisonment but an action for malicious prosecution. The 
reason is in the language of Willes, J., in A^ii% v. Dowling, 


12 Gramger v. Rill above; cf. U Thwe v. Kim, (1928) I.L.R. 7 
Rang. 598. 

13 Faranlcusam v. Stuart, (1865) 2 M.H.C. 396. 

14 Meering\ v. Graham White Aviation Co., (1919) 122 L.T. 44. 

15 Migotti V. Colvill, (1879) 4 C.P.D. 233; cf. Morriss v. Winter, 
(1930) 1 K.B. 243. 

16 Cohbett V. Gray^ (1850) 4 Ex.' 729; see also Bcmtah v. B., (1903) 
I.L.R. 30 Cal. 95: 6 O.W.N. 511 (where a prisoner was illegally con¬ 
fined in a ceU on his refusal to have enema administered to him) . 

17 Austm V. Dowlmg, (1870) L.R. 5 C.P. 534; Brown v. Chapman, 
(1848) 6 C.B. 365; Carratt v. Morley, <1841) 1 Q.B. 18; West v. Small 
wood, (1838) 3 M. & W. 418; Mammotho Nath Dutti v. Cossi/pore Mwmoi- 
pality, (1905) 9 C.W.N. 736. 

18 (1870) L.B. 5 C.P. 534, 540. The defendant charged the plain¬ 
tiff at a police station with feloniously taking his goods and the plamtiff 
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•Hie opinion and judgment of a judicial officer are interposed 
iK'twoon the charge and the imprLsonment. ” A magistrate is 
not in law the agent of the complainant to cause the arrest of 
th(‘ aecused. On the other hand if A got a police-officer to arrest 
7i and the police-officer acted merely as the ministerial 
agent of A, A is liable in an action for false imprisonment.^® 
If however a police-officer on receiving a complaint or on 
suspicion arrests a person in the exercise of his powers under 
the common law or under a statute like the Code of Criminal 
Procedure^® in India, then the complainant is not liable for false 
imprisonment but can be sued oidy for malicious prosecution.^^ 
It will depend on the facts in each case whether the ari'etrt of a 



j)liance Avith the complainant's request or in the exercise of his 
own powers.arrest of the judgment-debtor or attachment 
of his goods in execution of a decree of a civil court is the act 
of the court executing the decree under the Civil Procedxire 
Code in India.23 Such is also tho case with an arrest or attach¬ 
ment before judgment.2^ Therefore if a person procures these 
pi’ocesses improperly, he is liable for malicious prosecution or 
al)use of process and not for trespass to pei*son or property.®® 
If however he procures or actively participates in an act not 


wai« thereupon detained there and taken the next day to a Magistrate, 
who after hearing discharged him. false imprisonment only until 

Iio was taken to the Magistrate. 

19 Austin V. Dowlinff above; FIcwster v. (1808) 1 Camp, 187; 

Gouri Frosad v. Cfiartrrcd Bank, (1925) I.L.R. 52 Cal. 015. 

20 Ss. 05, 77, 78. 

21 Fande v. Fando, (1905) I.L.R. 29 All. 44: 3 A.L.J, 050. 

22 SewcU V. National Telephone Co., (1907) 1 K.B. 557 (signing a 
charge-sheet before the police is not imprisomuent) ; cf. CUihh v. TFvmpci/, 
(1930) 1 A.K.E. 00; see also Grinham v. WUlcy, (1859) 4 H. & N. 490; 
Coopery. Tlarding, (1845) 7 Q.B. 928; Graham v. Gidney, (1933) I.L.R. 
00 Cal. 955. 

23 Order 21, r. 24, C.P.C. 

2*1 Order 88, C.P.C. 

25 Bhecma Charht v. Donti\ (1874) 8 M.H.C. 38; Baj (ViHitdcr Boy 
T. tihama Soondari^ (1879) I.L.R. 4 Cal. 583; Nanjappo v. Ganai>athi, 
(1911) I.L.R. 35 Mad. 598, 002; 21 M.L.J. 1052; for other crises, see 
below Chap. VIII, para. 10. See also (Vw^-rnpa7H v. Venkataraju^ (1937) 
1 M.L.J, oil (no action for loss duo to erroneous order of a magistrate 
under s. 145, Cr. Pr. Code.). 
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authorised by a judicial warrant, c.p., arrcist of the wrong man 
or attachment of the wrong property, he will be liable in trespa^.i 
The rule enunciated in Austin v. Dowling as regards judicial 
acts is only an application to a specdal set of facts of a general 
rule of causation- In Jlai-nett v. Bond^ the plaintiff Harnett 
having been duly detained as a lunatic in a house licensed for 
the reception of lunatics was granted leave of absence on trial 
under the Lunacy Act for 28 days. The order granting leave 
empowered Dr. Adam, the manager of the licensed house, to 
take back the plaintiff before the expiry of that period if his 
mental condition required it. On the second day of his leave 
the plaintiff went and saw the defendant Dr. Bond, a Cornmis^ 
sioner in Lunacy, who phoned to Dr. Adam that the plaintiff 
was not in a fit state to be free. Thereupon Dr. Adam sent a 
lorry with attendants to retake the plaintiff and took him and 
detained him. The House of Lords held that the defendant 
could not be liable for the detention caused by Dr. Adam in 
the exercise of his own judgment. 

18. Defence of Public Authority in actions for false im¬ 
prisonment.—^The tort of false imprisonment has a special 
importance as the State and its officers are often called upon 
in courts of law to justify the imprisonment caused at their 
instance, and their defence of public authority often raises' 
questions of finst-rate importance in constitutional law and the 
law of liberty of the subject. This defence is in its general 
aspect discuB^sed later on but may be noticed here in relation to 
the authority conferred by law on various persons in the realm 
to arrest or imprison others. This authority falls under the 
following four heads. 

19. Judicial authority.—The general rule of immunity of 
judicial officers is well-seittled in England and is laid down in 

1 Walley v. M^Connellf (1849) 13 Q.B. 903; MaTnanathan Chetty v. 
Meera Saihoo, (1930) 61 M.L.J. 330 (P.C.): A.I.B. (1931) P.C. 28; 
■Bee also Velji Bhimsey # Go. v. Bachoo Baidas,, (1924) I.L.B. 48 Bom. 
691: 28 Bom.Ii.R. 349. As to responsfibility of party where the mistake 
is made by officer of court, see Smith v. Sydney, (1870) I.L.R. 5 Q.B. 
203; Fishery. Pearse, (1885) I.L.R. 9 Bom. 1. For eases of attachment 
of goods see below Chap, VIII, para. 16. 

2 (1925) A.C. 669; (1924) 2 K.B. 517 (C.A.). 
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Tndin ))v tlu' Judicial Officeits' Protection Act.^ No action ^vilt 

% 

lie ;Mj;)iTisi n judpfe for false imprisonment or for any other tort 
it* acted within his jurisdiction or believed in good faith that 
he had jurisdiction.^ And no action will lie against a ministerial 
of/icer’ who ('xociitcs a lawful warrant of a court of justice, 
iiether the court Iiad jurisdiction to issue the warrant or not.®' 
Tlu‘ wari’ant is howevtu' no ])roteetion to him if it was on the 
taco of it irregular or illegal,® e.g.^ if it was unsigned by the 
magistrate or judge or without the seal of the courtJ or did not 
m(‘ntion tlie ]iame of the ]>erson to bo ari'csted,® like a general 
wari'ant.® or mentioned the name of a diffei'ont pereon.^® An 
officer may also ]os(^ the protection conferred by a valid warrant 
by making an arrest in an improper or irregular manner, e.gr., 
without having the warrant witli liim at the time of the arrest.'^^ 


20. The authority incident to the apprehension of crimi¬ 
nals, suspects and dangerous persons like lunatics. —The power 

of j)rivate p(’rsoTis and ]>()liee-offieei*s to arrest or confine such 
pei'sons is r(*eognise(l l)y tlie eotnmon law, but is nowadays de¬ 
fined by statute to avoid uncertainty. Under the English 


3 Aft XViri of 1850. Below Chap. XVIII, para. 14. 

4 Tlammond V. Iloweli, (1078) 2 Mod. 218; Komp v. NeHUr, (1801) 
10 (M5.N.S. 52.*;; IlonUJrn v. Smith, (1850) 14 Q.B. 841; Catda- 
V. J/alket, (IsriO) 8 Moo.P.C. 28; Carraft v. ^far1e^f, (1841) 1 Q.B. IS. 

5 JIrndcr,s(nt v. 2*nsion, (1S88) 21 Q.B.B. 8o2; Morris v. ll'nifcr, 
(19.80) 1 K.B. 248; S. 78, l.P.O. seems to requij>o good faith for tlie- 
defence in a criminal prosecution. 

S. 75, ('rl. Procedure Code; see Alter Caufmon v. Govt, of Bomhaxff 
(1891) T.B.R, 18 Bom. 0.80; Painter v. Liverpool Gas Co,, (1836) 3 A. 
.'c E, 438; Tforsfield v. liroxon, (19.82) 1 K.B. 355; Mt. Chdbai v. Kf. 
Chunnahai. V.I.K. (1937) Nag. 237. 

7 In re tiames Bastings, (1872) 9 Bom, H.C. 154; Su&mm/uii/o v. 
L., (188.8) I.B.R. r> Mad. 390; Ahdnl Gafxtr v. E., (1890) I.B.R. 23 
Cal. 896; Mahajan y,. E., (1915) I.L.R. 42 Cal. 70S: 10 C.W.N. 224. 

8 Ifoye V. Bush, (1840) 1 M. & G. 775; E, v. Gdman, (1913) 14 
Crl. L..T. 142. 

9 Leach V. Money, (1703) 3 Burr. 1092; Caudte \\ Seymour, (1841) 
1 Q.B. 889; Janolcer Nath v. Joy Kishen, (1871) 15 W R. 4; E. v. 
Jtargohuul, (1912) I.B.R. 35 All. 1: 10 A.L.J. 355. 

10 Dxinstan v. Paterson, (1857) 2 C.B.N.S. 495; as to trover for 
seizure of tho wrong person’s goods, see Glasspoot(\y. Young^ (1829) 9 B. 
& C. 090; Batmc v. Butloxi, (1833) 9 Bing. 471. 

11 1/ox‘sfield V. Broxen, above. 
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•common law^^ ^ private person has the power to arre^ another 
in the act of committing a felony or a. breach of the peace. He 
can also arrest on reasonable suspicion of felony, provided a 
felony had been committed. A police-officer has tbe additional 
power of arresting on reasonable suspicion of a felony whether 
a felony had been committed or not.^® These powers are now 
supplemented by statutes in England.^^ In India the Criminal 
Procedure Code^^ enacts that ‘'any private person may arrest 
without a warrant any person who in his view commits a non- 
bailable and cognisable offence,” murder, grievous hurt 

with dangerous weapons, theft, robbery, dacoity, arson, offences 
against coinage), and that he shall without unnecessary delay 
make over the person arrested to a police-officer, or in the 
absence of a police-officer take such person to the nearest police 
station. Besides every citizen is required to act in aid of public 
officers in the apprehension of criminals, prevention of breaches 
of the peace, dispersal of unlawful assemblies, and for that pur¬ 
pose may cause or help in the arrest of others,^® A police-officer is 
given the power of arrest in a number of cases, e.g,, on reason¬ 
able suspicion or complaint or credible information of cognisable 
offences, which are enumerated in a schedule of the code and 
include serious offences against person, property and coinage, 
but not offences like forgery, cheating, or offences against the 
State like sedition. There are numerous enactments in England 
and in India which confer similar powers of arrest or confine- 

I 

ment of private persons or public officers in the case of special 
offences, e.g., offences under the Railways Act and Explosives 


12 Stephen, History of Ciiminal Law, Vol. I, p. 193; Timothy v. 
Himyson, (1835) 1 C.M. & B.. 757; Men'x. Wright, (1838) 8 C. & P. 
522; Walters v. Smith ^ Son, (1914). 1 K.B.. 595. 

13 Sheoflrer v. Shields, (1914) A.C. 808 (police-officer held liable for 
absence of reasonable grounds of suspicion) ; see also Connors v. Fearson, 
(1921) 2 Ir. 51; Mc.Ardle v. Egam, (1934) 150 L.T. 412. 

14 Odgers, Common Law, pp. 486y 487; Halsbury, Vol. IX, pp, 89-96; 
Vol. XXV, p. 323. 

15 S. 59; see Gopal Naidu v. (1922) I.L.R. 46 Mad. 605: 44 M. 
L.J. 655; GovH Prosod v. Chartered Bank, (1925) I.L.R. 52.Cal. 615; 
Graha/m v. Gid/rvey, (1933) I.L.R. 60^ Cal. 955; Ahdiil Asiz v. Emp., A.I. 
R. (1933), Pat. 508 (‘in his view' does not mean ‘in his opinion'). 

16 Ss. 42, 43, 128. 

17 S. 54. 
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Act. The power to arrest and coniine dangerous lunatics is 
exercised under the Lunacy Act.^® The general rule in these 
case.s is wliere a person or officer purports to exercise a common 
law or statutory authority, he must bring himseK within the 
ambit of that authority and must confonn to the conditions or 
formalities prescribed for its exercise. If he acts in excess of 
it. or exercises it irregularly, his defence fails, though he may 
have bona fide l>olievcd that he had the power or that he was 
act ing lawfully.^® If he is a superior officer, his warrant affords 

no protection to his ministerial agents, and an action vnll lie 

« 

ag;ii)is1 all conc(‘rned in the unlawful confinement unless it is 
otherwise provided by the statute.In Svnclair v. 
the (hd’endant who was an officer commanding in a militarj^ 
cantonment was held liable to pay damages for confining the 
])laintiff on suspicion of his l)eing of unsound mind and \vith a 
view to his lieing medically examined. The Privy Council held 
that tlie (h'fendant did not adopt the procedure under the 
Lunacy Act tlnui in force and had no power under that 
Act to confine an alleged lunatic, with a view to a medical 
examination. But where a person is exercising a statutoiy 
|)OAvor in accordance with the provisions of the statute and in 
good faith, no action will lie against him on the ground that he 
oxi’i’cised it carelessly or erroneouvsly .22 

21. Authority in. times of war or rebellion.—In times of 
war or rebellion the ])owei’s of the government and its officei’s 
to invade private rights are very large; they can arrest, confine 


18 Act IV of 1912 in India; (IROO) 5.*? & 54 Viet. c. 5 amended by 
(1891) ;"4 Sc 5.5 Viet. c. (>5 in England. In England the Mental Treat¬ 
ment Act„ 19no, S. 10, protects all persons acting bona fide under the 
Lunacy Acts. 


19 IVardrn v. Bailif, (1811) 4 Taunt 67 (imprisonment by military 
superior witliout authority); Juettiee v. Gosling, (1852) 12 C.B. 39 
(irregular arrest); Codd v. Cabe, (1870) 1 Ex. D. 352.; LcduiitA v. 
Jiobrrts, (1937) I K.B. 2.32. 

20 K.g., Tlarnett v. Bond, (1925) A.C. 009. 

21 (1882) I.L.R. 9 Cal. 341 P.C.: 9 I.A. 342 the pla'intiff was not 
merely pronounced sane hut went up to the Pri\’y' Council and * * argued his 
own case with considerable ability.’’ See Ro: An Intended Action by 
Frost, (1930) 2 A.E.R. 182 (C.A.). 

22 h'vnu-tt V. Griffiths, (1921) 1 A.C. 031; Jlamett v. (1925) 

A.C. 009; see also Lowe v. Fox, (1887) 12 A.C. 200. 


11] 


INJURIES TO THE PERSON. 


63 


or deport persons who are dangerous to the prosecution of the 
war, and impress men for active serviee.^s The jurisdiction of 
courts of law to inquire into the legality or propriety of such 
acts is involved in considerable uncertainty.The practice 
was for Parliament to avoid the uncertainty and inconvenience 
of judicial enquiries by pa;^ing Habeas Corpus Suspension 
Acts 25 during the progress of the war or other disorder, and 
Indemnity Acts^ after its cessation. During the last war the 
Governments in England and India adopted the precaution of 
obtaining beforehand statutory powers under Emergency'' legis¬ 
lation known as the Defence of the Realm Acts ,2 and also got 
Indemnity Acts passed after the war. 

22. Expulsion of undesirable aliens and surrender of 
foreign criminals. —The State and its executive officers/ have 
special powers in the matter of expelling undesirable aliens^ 
and surrendering foreign criminals to their Governments, and 
powers of arrest and confinement incident thereto. But the.se 
powere are now regidated by enactments like the Extradition 
Acts and cannot be invoked apart from such Acts.^ 

23. Prerogative powers of arrest.— Apart from the above 
recognised heads of authority® no person or officer in the State 

23 K, V. Broadfoat, (1743) Foster 154; v, Tw6&5, (1776) Cowp. 
512; Ex parte Fox, (1793) 5 T.B. 276. 

24 Ex parte Marais^ (1902) A.C. 109; Stephen, History of th& 
Criminal Law I, 207; Pollock, Torts, pp. 126, 127, 

25 E.g., 34 Geo. Ill, c. 54; as to their effect,! see Dicey, Law of the 
Constitution, p. 224. 

1 Fhillips V. Eyre, (1869) L.B. 4 Q.B. 225: 6 Q.B. 1 (defence 
under the Indemnity Act passed by the Jamaica Legislature after a re¬ 
bellion) . 

2 See the discussion as to the validity of such legislation in E. v. 
Salliday, (1917) A.C. 260; and the interesting dissenting judgment of 
Lord Shaw. 

3 Aliens Act, 1905 (England); Foreigners Act, III of 1864 (India); 
as to a Canadian Act, see A, G, of Cariada v. Cam, (1906) A.C. 542. 

4 Johnstone v. Pedlar, (1921) 2 A.C. 262. But no action will lie at 
the instance of an alien enemy or a non-resident foreigner to whom an in¬ 
jury has been done under the Government's authority, below Chap. XVIII 
para. 12. 

5 Another is the power of military officers to arrest or confine sub¬ 
ordinates for breaches of military law or discipline, which is now regulated! 
by statute; below Chap. XVIII, para. 11. 
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has under tiic law any special power or prerogative of an'est or 
imprisonment of a subject of the State. But this position was 
not reached till after a long and bitter struggle between courts 
of law and the claimants of such prerogative powers. These 
claimants were: {i) The King and his Ministers, and (u) The 
llou.scs of Parliament. 


24. Prerogative of the King and his Ministers.—The 
history of royal and official prerogatives and of their final over¬ 
throw forms a large and the most i7itcre,sting part of English 
constitutional history. The fundammlal right of libeily of the 
subject wiis declared long ago by the Magna Carta® (1215) in 
its famous IhiHyninth clause: 


“No frwman shall be taken, or imprisonoch or disseised, or exiled, or 
in any way destroyed, nor will we go* upon. him. nor will we send upon himy 
except, by tlie lawful judgment of his; peers or by the law of the land.” 

Bui it was only after many centuries of long and hitter 
si niggle lietwecn Kings and Parliaments tliat tliis right was 
si'curcd hy effective remedies in courts of law—a fact which 
proves the practical wisdom, of the common law which usually 
followed the revei^e process of iiroviding a remedy before de¬ 
fining tlic right. The prerogative claimed hy English Kings to 
imprison subjects of the realm at their wilP finally resulted in 
a revolution during the reign of the Stuart Kings,® and its end 
wiis marked by tlie Habeas (^orpus Aet of 1670.® and the Bill of 
Bights^® to which William III suhscrihed on, his accession to the 
throne. Since then couHs of law liave the \inqncstioned power 
to give relief agaimst any arliitrary imprisonment effected even 


<3 During tho middle nges it wius confirmed thirty times; tho oontirma* 
tion in 3225 ia the form in. which it appears in the statute book; Holds- 
worth Tt, p. 210. 

7 The Statute of Westminster, (1275) admitted the King's right by 
denying bail to persons imprisoned on the King’s oommn.ud. This statute 
regulated the law of bail for five centuries and a half till 1820 (7 Geo. 
IV, c. 04 superseded by 11 & 12 Viet., c. 42, s. 23). 

8 The case of tho Five Knights, Sir Thomas Darnell and others, 3 
State Trials, pp. 1-235; Petition of Right (1628) 3 Char. I, e. 1; (1020) 
Six members’ case, 3 St. Tr. (Howell), pp. 233-294. 

31 Char, II, c. 2; while t3io Aet was concerned with eases wheore 
pi'rsons were confined on charges of crimes, the Habeas Corpus .Vet of 
1X10 applied to other cases of confinement also. 

10 (1G89) 1 Win. & Mary St. 2, c. 2. 
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■at the royal command. They can issue a writ of habeas corp%Ls 
to the officer arresting or the gaoler confining a person to produce 
the prisoner before the court and releases him if they decide that 
the imprisonment was illegal. They can also award damages in 
an acJtion for false imprisonment against the officers concerned, 
but not against the King himself as he is exempt from the process 
of his own courts. In these proceedings the royal command is 
no defence to the officer or agent of the Crown. The next 
stage of the controversy was when the King’s Ministers claimed 
a prerogative to arrest or confine subjects of the realm for 
reasons of State. This was negatived in the well-known cases^^ 
arising out of the general warrants^® i.e., warrants without the 
details as to name, offence etc. required by, law, issued by Lord 
Halifax, a minister of George III, and resulting in the arrest 
and confinement of Wilkes and his associates on a charge of 
publishing a seditious libel on the King. Lords Mansfield, 
Camden and other judges who took part in these case® released 
the prisoners on an application: for habeas corpus^ and awarded 
heavy damages against Lord Halifax and hi® subordinates who 
were concerned in the imprisonment. They held that general 
warrants were illegal and that a Minister of State had no 
prerogative power to arrest: or confine persons for political 
reasons. Since then tliere have been many instances where 
the liberty of the subject has been asserted againsr official 
authorities in England, India and the Colonies.^^ Thisj principle 

11 Johnstone v. Pedla/r, (1912) 2 A.C. 262 at p. 271. 

12 Leach v. Money, (1765) 3 Burl*. 1692, 1742; 19 St. Tr. 1001 

(£ 400 damagevS for false imprisonment); Wilkes v. Salifax, (1763) 19 
St. Tr. 1406-15 (action for damages tried by Wilmot, C. J. and £ 4 000 
awarded to Wilkes against Lord Halifax, Secretary of State) ; Suckle v. 
Money, (1763) 2 Wils. 205 (printer's devils awarded £ 300. against the 
officer who executed the warrant) ; WUkes v. Wood, (1763) 19 St. Tr. 1153 
and Entick v. Carrigton, 19 St. Tr. 1030, were actions of trespass for 
wrongful entry and seizure of papers; £ 1,000 in the former and 
& 300 in the latter were awarded; Beardmore Cairmgton, (1764) 2 
Wils. 244; altogether there were 15 verdicts. 

13 For their contents, see I>icey, Law of the Constitution, pp. 218-9. 

14 Mostyn V. Fahrigas, (1774) 1 Cowp^ 161; 1 Sm. L. C. 591 (Lord 
Mansfield awarded £ 3,,000 against the Governor of Minorca for imprison¬ 
ing and banishing a British subject); Somerset's Case, (1771) 20 St Tr. 
«2; Wolfe Toners Case, (1791) 27 St. Tr. 614; Sutibri r^ Johnstone, (1*786) 

1 T.R. 493; Dawkim v. Lord Bokeby, (1866) 4 F. 806; Ju re Allen, 
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of the common law i3 what Dicey^® called the rule of law or 
the ^^suprcmacy of law,and is characteristic of the ^English 
constitution. It involves the absence of any discretionary 
power in the executive to impose restraint on the liberty of the 
subject except in due course of law, -i.c., under some legal war¬ 
rant or authority. It is applicable also to India but with an 
important difference in the actual result. In India there are 
enactments still in force like the Bengal Regulation III of 1818i» 
which emi)owers the Governor-General in Council to confine or 
deport persons for reasons of political necessity. But in 
England, legislation conferring on government such discretion¬ 
ary powei^ of imprisonment by statute is unknown, and would 
not be tolerated, at aU events during nonnal times of peace. 

25. Prerogative of the Houses of Paxliament.—Though 
Parliament successfully resisted tlic prerogative of the King and 
his executive, it claimed a prerogative or ])rivilege for itself to 
imprison persoivs for contempt of its own authority and denied 
the j)owor of courts of law to question or examine the legality of 
the im])risonmcnt on an application of JtdhCids rurpas or othei- 
wise. It was so jealous of this ])rivilogc that it I'ogardcd the 
conduct of a pei-son applying for relief against it to a court of 
law as a contempt of its authority. At various times the Houses 
of Parliament and the judges have fought, pitched battles over 


(isr)9) :m L.J. (Q.B.) 38; for eiusoa under the Extradition Acta see In 
rr Urdfaconirc^ (1891) 2 Q.B. 122; In rc Coppin, (18(i0) B.E. 2 Ch. 4"; 
11. V. U U.son, (1877) 3 Q.B.T). 42; .-I//ar Canfm<in v. Government of 

iiombay, (1894) I.L.R. 18 Bom. 03G; In rc RtuloJph Stallman, (1911) 
I.E.R. :^9 Cal. 104; 15 C.W.N, 1053; Jaipol v. E.. (1921) GO I.C. 517 
(Pat.); I 7 i re Oovindan Naii\ (1922) I.E.R. 45 Mad. 922: 43 M.L.J. 
39G; Kossrkechotlco v. A.-G. for Trinidad, (1932) A.O. 78: for the use 
of tlio writ of habeas corpus in non-politicnl caaoa see R. v. Nash^ (1883) 
10 Q.B.U. 454; In rc Agar FJlis, (1883) 24 Ch. D. 317 (for recovery 


of children by p;u*ontg or other guardians) . 

15 Eaw of the Constitution, pp. 183-4, 204. 

16 It was extended to other provinces; scej Regulation II of 1819 
(Madras) ; XXV of 1827 (Bombay) : for more recent legislation of a 
similar kind, see Criminal Law Amendment Act XPV of 1908; XX of 1919^ 
(Anarchical and Revolutionary Crimea Act) now repealed; as to the 
validity of Reg. Ill of 1818, aoo In rc yl7rtir Khan, (1870) 6 B.E.R. 
398. See also Prafnl Chandra Mitra v. Commandant Hijli Detention 
Ca7np, (1933) I.L.R. 61 Cal. 197: 38 C.W.N. 299. 
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this question with varying results. The privilege of Parlia^ 
ment to imprison for contempt is weU-established, but whether 
a court can inquire into the existence and extent of the privilege 
in any case where it is pleaded, is not clear oni the authorities.^® 
No such privilege attaches to the ColoniaP® or Indian legis¬ 
latures unless it is expressly conferred by statute.^® 

26. Remedies for injuries to the person. —(i) An action 
for damages is the ordinary civil remedy, (n) In cases of false 
imprisonment; an application for a writ of habeas corpus is an 
extraordinary but an appropriate remedy for ending the impri¬ 
sonment. In England the application is made in the court of 
the King's Bench and in India before the High C'ourts.^^ It is 
available not merely against pubUc authorities but in any other 
case of unlawful detention or custody, e.g,, a dispute between 
relations about' the custody of a child or minor.^^ Besides civil 
remedies, a criminal prosecution may be launched where the in¬ 
jury amounts also to a crime, c.g., assault, battery, false impri¬ 
sonment. A person may prosecute his civil and cr imin al 
remedies concurrently or successively, and one is no bar to the 
other. In England this is subject to two qualifications. First, 
where the crime is a felony, (e.gr., rape, maim) and not merely 
thie lesser offence of misdemeanour, {^.g., assault), the injured 
person should in the public interests prosecute the offender be¬ 
fore suing him for damages.^® If he brings a suit before insti¬ 
tuting a prosecution, the suit will be stayed till he takes steps 

17 See Thomas, Cases on Constitutional Law, p. 34; Ashhy v. WhitCf. 
(1703) 2 Ld. Raym. 938; R. v. Elliot, 3 St. Tr. 294; Stockdale v. Sarir 
sard, (1839) 9 A. & E. 1; Sheriff of Middlesse>a;*s Case, (1840) 11 A, & 

E. 273. 

18 Case of Lord Shaftesbury, (1677) 1 Mod. 144; Bv/rdett v. Abbott,. 
(1811) 14 East 1; Howard v. Gossett, (1845) 10 Q.B. 359, 411; R. v. 
Graham — Campbell, (1935) 1 K.B, 594. 

19 Doyle V. Falccmer, (1866) L.R. 1 P.C. 328; Keiley v. Corson, 
(1842) 2 Moo. P.C. 63; Fenton v. Hampton, (1858) 11 Moo. P.C. 347; 
Barton v. Taylor, (1886) 11 A.C. 197. 

20 Speaker of Legislatwe Assembly of Victoria v. Glass, (1871) L.R. 

3 P.C. 560. 

21 S, 491, Cri. Procedure Code; see also S. 100, Crl. Procedure Code 
for discovery of persons wrongfully coniined. 

22 In re Agar Ellis, (1883) 24 Ch. B. 317. 

2 G Smith V. Sehayn, (1914) 3 K.B. 98. Below, Chap. XIX, para. 48. 
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for ]M-os(?cutinj3: the offender. Formerly there was said to 
be a inerg-er of trespass in the felony, so as to take away the 
ri^Hit of action altof^ether.^^ The rule of merger came from a 
titne when a conviction of the felon involved his death and the 
forfeiture of all his property to the Crown, and an action for 
damages would then^forc have been futile.^® But it became 
obsolete long ago and was transformed into a rule of temporary 
suspension of the remedy on grounds of public policy. Secondly, 
in England it is enacted by statute’^ tliat a summary criminal 
I>roceeding for assault, or battery, which results in a conviction 
or ae(]uittal is a bar to any su]>st‘quent civil suit for the same 
injury. In India neither of these qualiheations exists; and the 
civil and criminal remedies are conourrent. A conviction or 
acfiuittal in a criminal court is no bar to a. civil suit,^ and is 
not t'vidcnce of guilt or innocence in the latter.^ 


27. Damages for bodily harm.—In cases of bodily 
harm, the damages represent (a) a solatium or satisfacrion for 
the pain, infirmity, and attendant circumstances like mental 
pain. disgrac(\ indignity, (h) compensation for pecuniary loss, 
e.g,^ medical expenses, loss of business, salarj^ or earning capa¬ 
city. Tinder the former head tlie damages may be exemplary 
in cases where the defendant’s conduct has been wanton or reck¬ 
less or calculat-e'd to insult or disgrace the plaintiff.^ On. the 
other hand the i)rovoeation given l)y the plaintitf or his own 
negligence may be mitigating circumstances.® Under the latter 
head items like medical expeirses or temporaiy loss of earnings 


21 JJigfjins v. lUrtvhrr, (KiOO) Yelv. 89. See Txose v. Ford, (1937) 

3 A.E.R, 359, Hi\2. 

25 KoMsworth, Vol. ITT, p. .”>31; forfeiture wna abolished by statute 
only in 1870; 33 & 34 Viet., o. 23, s. 1. Sec Winfidd, I^w of Tort 
p. 109. 

1 24 .'c 25 Viet., e. 100, a. 45. 

2 Afciitrhnndra v. Akulchandra, (1902) 0 C.W.N. 915. 

t^hnmhno Chundcr v. Modhoo, (1868) 10 W.B. 56; v. 

Humeerooddecn, (1809) 12 W.R. 477; ChoJeka Jagga Boo, In nf, 
(3935) 68 M.L.J. (U'.O: A.T.TI. 1035 Mad. 563. 

4 Livingslo^ie v. Batoyard,<i Cool Co,^ (1880) E.R. 5 A.C. 25 at p. 39; 

as to^ joint-wrongdoers some of whom are innocent and others malicious, 

ace iAark v, Newsam, (1847) 1 T^x. 131. As to drfflcnlty of assessing 

damages for bodily pain, sec per Lord Halsbury in The Mediana, (1900) 
A.C. 113, 116. 

5 Fraser v. Berkley, (1930) 7 C. & P. 621. 
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are easy to value;® but it is more difficult to estimate the pros¬ 
pective loss due to permanent impairment. The standard is 
not a perfect but only a fair and reasonable compensation in the 
circumstances of the case.’^ The amount would depend on the age 
of the person injured, his position in life, earning capacity, ex¬ 
pectation of life, chances of rise or fall in income, etc. The aver¬ 
age expectation of life may be proved by a reference to annuity 
and insurance tables but would also depend upon other circum¬ 
stances like the plaintiff’s state of health, possibility of accidents, 
etc.® The possession of wealth or private means' is not a ground 
for reducing damages as that would in effect make the plaintiff 
ixay the defendant money from his own pocket;® nor the fact 
that the plaintiff obtained a policy of accident insurance as it 
would mean that the wrongdoer would receive the benefit of an 
insurance without pajdng any of the premia. 

28. Damages for shortened expectation of life.—It has 
now been held in England that the shortening of a person’s 
life is by itself and apart from any question of pecuniary loss 
or mental suffering resulting therefrom, an element that may 
be considered in assessing damag-es. In Flint v. Lovell ,the 
plaintiff was an old man of 70 years, wealthy and ip good health 
and vigour for one of his age. By reason of the defendant’s 
negligence in driving her car and colliding with the plaintiff’s, 
he su.stained serious injuries the result of which was, according 
to the medical evidence, that he was expected to live under a 
year while otherwise he could have lived a happy and enjoyable 


6 John Wyllie v. Secretary of State for India, (1928) 111 I.C. 549 
(Lali.); Es, 2,665 awarded for fracture of a leg of a boy injured by 
the fall of a gate in a public garden; but the cost of a trip to Europe 
to consult a specialist was held too remote a damage. See also Allen v. 
iVaters # Co„ (1935) 1 K.B. 200 (doctor^s fee recoverable, though not 
actually paid to the doctor or even if his claim is barred.) As to loss 
due to inability to perform a special contract, see Greer, Li.J., in The 
Arpad, (1934) P. 189 at p. 221. 

^ Armsworth v. S. E. By,, (1847) 11 Jur. 759, per Parke, B. 

8 Eowley v. L, # N. W, By, Co,, (1873) L.R. 8 Ex. 221; Johnston 
V. G, W. By. Co., (1904) 2 K.B. 250. 

9 Fhillips V. L, # S, W. By. Co., (1879) 4 Q.B.D. 406: 5 Q.B.D. 
78; 5 C.P.D. 287. 

10 Bradhwm v. G, W By. Co., (1874) L.E. 10 Ex. 1. 

11 (1935) 1 K.B. 354. 
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life for another ten years. Tlie judg:e ti’>nng the ease withmit 
a juiy considered his shortened expectation of life and awarded 
£4,000. The Conid of Appeal snstained this verdict though it 
was admitted to be on the generous side and held that the above 
element was rightly taken into account in assessing damages. 
It was also held that a claim for damages for shortened life or 


a prospect of an early death was not precluded by the imle in 
Baker v. BoUon^^ that the death of a human being cannot be a 
muse of action. Tlie claim is in the one ca,sc for the shortened 
life of a living person, and in the other for the loss sustained by 
one pei’son on account of another’s death.In Rase v. 
Ford,^^ the House of Lords approved of this decision and held 
further that the right to recover damages on this head did not 
depend on the pei*son injured realising liis lo.ss and suffering in 
mind on that account-. Tlierefore. it was held that the right 
would pass under the Law Reform (Miscellaneous Provisions) 
Act, 1934^^ to the hcii*s of a girl aged 23. wlio was injured in a 
motor ear collision duo to the defendant's negligence, and died 
within 4 days during which she was unconscious. The principle 
was stated to be that by shortening a person’s life he is neces- 
sanly deprived of something of value. man has a legal 

right in his own life.'’^'^ “lie has a legal interest entitling him 
to complain if the integrity of his life is impaired by tortious 
acts, not only in n gard to pain, suffering and disability, but 


also in regard to the continuance of life for itsnoinnal expectancy. 
His normal expectancy of life is a thing of temporal value, so 
that its im]>aiiTnent is something for which damagas should be 


given. It is unnec(‘ssary to consider whether this legal 

intei'cst should be called valuable pioperty or nol,^® Appljdng 
this doctrine. t.Iie CoTirt of Appeal held in Roach, v. Yafes^^ 
that a person who on account of the injuries caused by the 


12 (1808) 1 Camp. 403. 

13 liosc V. Ford, (1937) A.C. 820 at p. 834. 

11 (1937) A.C. 82(> (.Cl,000 awardcil under this head). 

13 Below para. 40 and Chap. ATX, para. 39. 
ic> Per Lord Russell at p. 8:i9. 

17 Per Lord Wright at p. 847, adopting a passage of Baron Parko 
in a different context. 

18 Per Lord Wright at p. 848. 

10 Per Lord Atkin at p. 834. 

20 (1938) 1 K.B. 250. 
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defendant’s negligence became a hopeless lunatic besides losing 
the prospect of his normal period of life could recover damage;s 
on this head, though he could not appreciate his loss. Though 
the above doctrine might have been implicit in the awards of 
damages for personal injurieis in England,there is no doubt 
that its clear enunciation in this form is new and is likely in 
future to lead to special emphasis on this head of damages and 
to larger verdicts in this class of cases. Though the doctrine 
is in that sense new or novel, it is now part of the law of England 
and may be ascribed to a high sense of the value of human life 
and personality and to the desire to afford adequate protection 
to people from the chances of injury which in present conditions 
have become undesirably frequent. The effect of the^e decisions 
like other notable ones^^ of recent years is to enlarge the resj- 
ponsibility for negligence though in many cases the responsibility 
may be ultimately passied on to insurance companies. It is 
worthy of note that a claim for shortened life must depend 
mainly on the opinions of medical experts and the difficulty 
in acting on them is illustrated by the factt that the plaintiff 
in Flint v. Lovell who got a large verdict in 1934 on the strength 
of medical evidence that he could live only for under a year was 
actually living in June 1937 But neither this nor the danger 
of promoting speculative claims of this type stood in the way 
of the above decision^ being arrived at.^^ There are also other 
difficulties which, it was said, could be solved when they arose. 
The task of putting a money value on human life would present 
problem^ of discriminating between the life of a poor and that 
of a rich man, of a child and of a middle-aged man.^ The 
difficulty suggested in valuing the life of a man who found it a 
burden was only speculative and not,' likely to be great or real. 
^‘We are not to speculate as to what would be the result in 
a case where the evidence was that the person injured was either 

21 Fen Lord Wright in (1987) A.C. 826 at p. 849. 

22 E^g.^ Donoghue v. Stevenson, (1932) A.C. 562; below Chap. XIV, 

para. 57. 

23 (1937) A.C. at p. 833. 

24 Cf. Victorian Failway Commissioners v. Coultas, (1888) L.R. 
13 A.C. 222, above para. 4. 

25 Rose V, Ford, (1937) A.C. at p. 835, per Lord Atkin. 

1 For instances of injuries to infants, see Feay v. Barnwell^ (1938) 
I A.E.R. 31, 33; Berridge v. Everard, (1938) 1 A.E.R. 717. 
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of an atrabilious tempermont, or a follower of Professor Schopen- 
liaiHT. or ol' suicidal ttuidcncios.'There is the danger to be 
avoide<l, of giving damages twice over in the proce^ of valuing 
a sliortened prospect of life and the losj^ of earnings and ameni¬ 
ties diu' to i>ermanent impairment as different heads of damage.^ 

29. Some mstaaices of awards of damages for bodily 
harm. —The following are some instances of awards of 
damages in England and in India. It is not surpri^sing that 
the standards prevailing in this regard in a wealthy countiw 
lik<' England should differ from Ihost^. in India. It was often 
thoiight that western juries'* were ])rone to give large verdicts 
out of sympathy but some of tlie recent cases show that judges 
can give quite generous verdicts.® 

I'lnilips V. />. S. }V. Ry, 6’e.6 A physician whoso disablement was 
expected to last for about 3 years was given .C Id,000, i.r., & 15,000 for 
3 years on the basis that hia average annual income before tlie injury was 
£ 5,000. and .£ 1,000 for the pain and sufTering. 

Oirtn V. ^yl:<'s.7 A doctor in general pnictice, who was thirty-nino 
years of ago and an athlete sustained in a motor accident permanent in* 
Ji'iie.s which neceasitato<l his eMiipIoving an lussistant, and also prevented 
him following Ids athletic career. The trial Judge awarded .C 10,000 
whicli was uphohl by the Court of Appojil. 

Roach V. Yatcs.s A bricklayer aged 32, ec-rning .£ 3, 10 s. a week 
sustained in a motor accident serious injuries to his brain i\>quiring the 
assistance of two people to nur.se him day and night for the rest of his 
life. His wife and sister-in-law gave uj) their employments for this 
pnrpo.se and their loss was .£ 3 a week. The trial Judge gave £ 2,200 
which wa»s raised by the Court of Appeal to £ 0,000 made up of £ 2.000 
lor thcfir loss juid £ 4,000 for his suffering, shortening of life, loss of 
wages and physical disabilities. 

Jlrops V. IVrriife, Ltd.^ A workman lost both his hands. Verdict for 
£ 10.000 by tJie trial Judge upheld by the Courti of Appeal. Oroor, E. J. 
observed that they had to consider the plaintiff’s suffering throughout life, 
the constant necessity for assistance, the fact that enjoyment of life would 

2 Roach V. Yates^ (1938) 1 K.B. 250, at p. 271, per Sloeser, L.J. 

a On this subject sec Rose v. Ford, (1937) A.C. at pp. 800, 801. per 
Lord Roche. 

4 For instances of largie verdicts in the ILS.A., see Sedg^vick,. 
Damages, Vol. TV, p. 1345. 

r> See Owen, v. Syhes, (1930) 1 K.B. at pp. 198, 199, per Greor, L.J. 

fi Above, para. 27 note 9. 

7 (1930) 1 K.B. 192. 

8 (1938) 1 K.B. 250. 

t> (1937) 2 A.E.R. 00. 
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haA^e gone. cannot ride a bicycle or kick a football or even if he 

can, he cannot catch one. ” 

Sorabji v. Jamshedji Wadia.lO The Bombay High Court awarded a 
young man earning Rs. 450 a month as a broker Rs. 20,000 for loss of in¬ 
come and Rs. 10,000 for the pain and suffering due to injuries in a motor 
accident leading to prolonged disablement. 

Vinayalca Mudaliar v. Farthasarathy.l“l The Madras High Court 
awarded Rs. 6,000 to a boy, 16 years of age and in a humble station in 
life, against the trustee of a temple whose door fell on the plaintiff and 
crippled him for life. 

Gurdit Singh v. Fakir Chand^-^ In a Lahore case the High Court up¬ 
held an award of about Rs. 15,000 to a person who lost his eyes as a result 
of a wanton assault by the defendants and thereby suffered great pain and 
was deprived permanently of the enjoyment of life. 

30. Damages for other personal injuries.—In cases of 
assault, battery and false imprisonment the damages are ‘at 
large’ and represent a solatium for the mental pain, distress, 
indignity, loss of liberty,^^ etc. Where these elements are 
present, the damages would be substantial or even exemplary. 
Where the invasion of right is only trivial or was provoked or 
deserved, the damages would be nominal or even contemptuous. 
Where the injury is accompanied by bodily harm, compensation 
for such harm would also be awarded. In cases of false im¬ 
prisonment the damages would be larger than in thoise of mere 
assault and would be heavy where the defendant’s act is wanton 
or wilful or had the appearance of official high-handedness.^^ 

10 (1913) I. L. R. 38 Bom. 552; 15 Bom. L. R. 959 (besides 

Rs, 6,000 for expenses of treatment) . 

11 (1918) 7 L.W. 415: 45 I.C. 556. 

12 A.I.R. 1933 Lali. 761. 

13 Cases of battery; Hv/rst v. Fictv/re Theatres^ Ltd.^ (1915) 1 K.B. 
1 (E 150 for being forcibly ejected from a theatre); Misramji v. Jivan- 
ram, (1881) A.W.N. 131 (Rs. 1,500 for beating with a shoe; the defen¬ 
dant having been convicted in a criminal court was a mitigating factor) ; 
costs of criminal prosecution can be recovered, Gangadhar v. Bhanj\ 
(1926) 95 I.C. 35 (Nag.); contra, Lahori v, Mamachandy (1931) 134 I.C. 
207 (Lah.) Cases of assault; Bamjoy v. Bttssell, (1864) W.R. 370 (Rs. 300 
for assaulting a man of good position) ; Joypal Boy v. Mukoond Boy, 
(1872) 17 W.R. 280 (Rs. 200); Narayan v. Zalman, (1930) 134 I.C. 928 
(Pat.) . 

14 Above^, para. 24, note 12; in Harn^ v. Bond^ (1924) 2 K.B. 517, 
the jury awarded E 20,000. 'but the verdict waa set aside in appeal; Leith 
v. Pope, (1779) 2 W.Bl. 1327 (E 10,000 for arrest on false charge of 
felony); see Kast'u/ribai v. G. /. P. By. Co., (1922) 79 I.C. 245 (Rs. 1,200 
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In the woll-kno\vn ca-scs of the general warrants.^® Wilkes, not a 
man in any f^reat station of life, got- £ 4,000 against the Secra- 
tary of State. It is said that the award was so little to the 
satisfaction of his friends and the populace that the jurymen 
were obliged to withdraw privately for fear of being insulted.^® 
The printer s devils got £ 300 apiece for detention for six houi-s 
althoiigli it appeared that they were civilly treated and well fed 
during that period. Where a ]iei‘son is unlawfully imprisoned 
on a criminal charge, damages would be assessed as in an action 
for malicious prosecution. The plaintiff’s guilt or conduct open 
to reasona])le suspicion of it, his bad character, previous convic¬ 
tions would I)e mitigating eircum.stancesthe defendant’s 
])ersistenco iti a false charge and his malic(‘ would be aggravating 
circumstances. Damages may also be awarded for compensat¬ 
ing the person assaulted or imprisoned for any ])ecuniary loiss 
resulting from the wrong, c.r/., loss of salary during the im¬ 
prisonment, (‘X])enscs of regaining freedom, loss of reputation 
or business. 

31. Death. —Under the common law of Englnml no civil 
action lies against a poi*son for causing the death of another, 
tbo'ugh it lies for causing .smaller injunes to tlio iierson. This 
anomalv has now been hn*gelv removed hv legislation. It was 
an aecido7it of legal histoiy and due to the operation of two 
doctrines of the common law which are themselves accidental 
and an inlKU'itancc' from the early histoiy of the law. These two 
doctrines may be considered. 

32. Actio personalis moritur cum persona. —This maxim 
whicli means, ‘a personal action dies with the pei^on,’ is a 
gcnoi'a.l nilo applicable to torts and prevents representatives of 
the deceased from suing in hivS right for tlie suffering and 


awarded to flic plaintiff a lady who wixs provontod by the Pa*. Co., for a 

iew lionrs from going out, oa a ohnrge of travelling in a T Class eompart- 

Tuent witli a T1 Class ticket); Gouri Prosod v. Chartend Honk, (1925) T. 

Ij.H. 52 Cal. (115 (Ps. 1,500 for arrest by police-ofticer under instmetiona 
of defendants). 

Above para. 24. note 12. 

UJ Thomas & Hellot, Leading ensues in Constitutional Law. p. 125. 

17 Tbider the Justices^ Protwtion Act, 1S48, when a Justice was sue<l 

for excess of .iunsdietion, nominal damages of not more than 2* pence Avera 
prestrihed. 
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pecuniary loss caused to him during his lifetime by reason of 
the injury of which he ultimately died. The maxim was 
originally introduced to prevent actions of a penal character 
like trespass and its offshoots bedng brought after the death of 
the wrongdoer against his representatives.^® Later on, the 
general language of the maxim seems to have been applied— 
rather misapplied—to eases of death of thte injured person, 
though to such eases the reason of the rule had no application.^® 
In this extended from it px’evailed in the modern: law and- it was 
only in 1934 that it was abolished by statute in England.^® '' The 
worst of these maxims is that they are so difficult to get rid of. 
This rule does not apply to an action for a breach of contract. 
When a passenger was injured by the negligence of a railway 
■company and died of the injuries sometime afterwards, it was 
held that his executrix could recover as damages for breach of 
contract the loss caused to his personal estate during his lifetime 
by way of medical expenses and his liability to attend to 

business.^^ 

33. The rule in Baker v. Bolton. —Another rule of the 
common law prevents the representatives of the deceased from 
suing in their own right for loss resulting to them from his death, 
tne., the rule propounded by Lord Ellenborough in Baker v. 
Bolton^^^ that the death of a human! being cannot bo a cause of 
action. In that case the plaintiff sued the defendants, proprietors 
of a stage coach, for causing the loss of the society of his wife who 
was injured by the negligence of the defendants while she was 
travelling in their coach, and died of the injuries a month after. 
It was held that the plaintiff could recover for the loss of her 
society during that month but not after her death. In Osborn 

18 Holdsworth, Vol. Ill, p. 576. It first appeared in its modem shape 
in Coke's report of Finchon^s Ca^e, (1609) 9 Go. Rep. at f. 87 (a). 

19 Adminralty Commissioners v. S. S. Amerika, (1917) A.C. 38 at 

pp. 43, 44. 

20 Law Reform (Miscellaneous Provisions) Act, 1934. As to India 
see the Indian Succes^on Act (XXXIX of 1925), s. 345; below- Chap. XIX. 

21 Lord Wright, 53 L.Q.R. 160. 

22 Bradshaw v. L. 4' -^2/. (1875) L.R. 10 C.P. 189; see 

■also The Greta Holme, (1897) A.C 4 596 at p. 601; but otherwise if it is a 
pure tort; Pullihig v. G. E, By, Co,, (1882) 9 Q.B.D. 110. 

23 (1808) 1 Camp. 493. The rule has not been followed in Scotland, 
■o.g,, Glasgow Corporation v. Taylor, (1922) 1 A.C. 44. 



76 


THK LAW OF TORTS. . 


-. -- .. [Chap. 

V. GiUett'^'^ tlu*; plaintiff could not rocovpi- for the loss of society 
of his danslitcr who was mn over and killed ontrif^ht on the 
scene, of the accident by the defendant’s ne"ligenee. In another 
easels a claim on similar facts for loss due to funeral expenses 
faiksi. In 1h(‘ case of the 8, S. Amcrika^ the rule obtained the 
sanction of the Tlouse of Ijords. Tlio Admiralty Commissioners 
sued the defendants, the OA\Tiers of the S. 8. Amerika, to recover 
the losis duo to their iiaving had to pay allowances and pensions 
to the relativ(‘s of the crow of one of Tlis Majesty’s submarines, 
the crow havino- boon di’owned when th(‘. defendants’ ship negli¬ 
gently ran into and sunk the Kul)mai‘ino. It was held that the* 
plaintiff^s could not recover.^ Lords Parker and Sumner traced 
the rule to the<‘arly histoiy of trespass in tlio thiideenth ccntwvy,^ 
Wy have seen tliat the writ of trespass originally took the place 
of tlio aj>poal in wrongs other than felonies and gradually 
supoiseded it (‘vori in cafSos of felonies like robbery or larceny 
b;v the ])ractico of the plaintiffs omitting a. reference to the 
feIon\ in the wi'it. T3u1 thits could not be done where the 
plaintiff s cause of action itself disclosed a felony, viz,, causing 
the death of a ]HU-son> Therefore the action of trct?pass was- 
not available against a pei*son who caused the death of another; 
the tros[)ass was said to be ‘drowned' or ‘merged’ in the: felony. 
The siime- principle was ai)plied to the action on the ense in the 
natui ‘0 of ln‘si)ass for an indirect injury causing death. Thus 
liie o](l doctrine of mergm- of tort in felony continued in the 
case of liomieide hut disiipix'ared in the ease of other felonies. 
The iuh‘. of Baker v. Bolton- does not apply where tlie cause of 
action is a breach' of contract, and the death of a pei^on is 


2 1 (187:t) L.K. 8 Ex. 88. 

'-^0 Clarl- V. London General Oynnihns Co,, (1906) 2 KB 648 

1 (1017) A.C. 38. 

2 Tho rlaiin failed also on the ground that the loss was a remote 
consoqiionre as the payments wore voluntary; ns to this of. Bradford 

oTT'r 2 K.R. IM; A. O. v. Vallcjonc.-,, (1935) 

- K.B. 209; below Chap. XIV, pain. 76. 

f fr’’ Holfisworth’s criticism of thoir historical oxplnna- 

ion Vol. Ill, p. also Flint v. Lovell. (1935) 1 K.B. 354. 3(>3: 

}>e, • l™«oi- Lose v. Ford. (10,17) A.C. 82(i at pp. 833. 841. 

■ At tlmt time every liomicido, intentional or noffligent, was a ‘felony’. 
It wna on y later tl.at homicide, by misadventuro was a ca.se for pardon and' 
held finally not a crime; Holdsworth, Vol. Ill, p. 322. 
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alleged merely as a consequence of the breach, selling im¬ 
pure milk or food to the plaintiff resulting in the death of his 
Tvife.^ In Rose v. Ford,^ Lord Atkin spoke of the rule as illogi¬ 
cal and also showed that it had for a long time past no justifi¬ 
cation at all. “I see no reajson for extending the illogical 
doctrine of the Ameiika case to any case where it does not 
clearly apply. As to the supposed foundation of the doctrine 
in the law relating to felony, I will only say that, if the rule Is 
reaUy based on the relevant death being due to felony, it should 
long ago have been relegated to a museum, for deaths by negli¬ 
gence are often not felonious, and where they happen more than 
■a year and a day after the wrongful act, cannot be.’’ Though 
it is only a legal anachronism, the rule still survives and is part 
of the law of England except in so far as it has been abrogated 
by statute. 

34. Statutory modification of the above two rules. —^^The 
result of the above two imles is that a person who caused 
tlie death of another cannot be sued in tort. His immunity 
was greater according as the injury^ was graver and killed the 
person outright. ‘‘It was cheaper to kill than to maim or 
cripple.” Th'e unsatisfactory state of the law was brought into 
prominence when in the middle of the last century a number of 
railway accidents occurred with fatal results. They led to the 
passing of the Fatal Accidents Act, 1846,'^ usually known as 
Lord Campbell’s Act. It was followed in India by the Fatal 
Accidents Act, 1855® and by similar legislation in many of 
the American States.® This Act was intended to abrogate the 
docrtrine of Baker v. Bolton in certain respects and enable the 
representatives of a person killed by another to sue the latter in 
their own right for the loss sustained by them. But their dis- 

I ■ ■ ■ I ■ ■ I _ 

5 Jfrost V. Aylestwry Dairy Co., (1905) 1 K.B. 608; Jackson v. 
Watson 4" Sons, (1909) 2 K.B, 193, 

6 (1937) A.C. 826. 

7 9 & 10 VHct. c. 93, s. 5. See also tbe Shipowners’ Negligence 
(BemedSes) Act, 1905; (5 Ed. 7„ e. 10) as to death occurring in ships of 
foreigners in ports of the United Kingdom. The F. A. Act is not affected 
by the Admiralty Courts Act, 1861 (24 & 25 Viet. c. 10, s. 7) ; see The 
Vera Crus, (1884) L.E. 10 A.C. 59, overruling The Franconia, (1877) 
2 P.D. 163. 

8 Act Xin: of 1855. 

9 Wigmore I, p. 170. 
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ability to sue^ in the right of the deceased for the injury caused 
to him due fto the operation of the rule of actio perscynalis con¬ 
tinued till 1934, when the Law Rcfoi*m (Miscellaneous Pro¬ 
visions) Act^o was passed in England. This disability continues 
in India. The Carriage by Air Acts in England and 
in India^^ ]>rovi(le a I’emedy for tlu^ deatli of a passenger in an 
internalioJial air carriage. 

35. Fatal Accidents Act (Indian), 1855.—It enacts that 
whojiever death of a person sJiall be caused by wrongful act, 
neglc'ct or default, tlie i>arty wlio wovdd have been liable if death 
had not (^nsiu'd sliall i)c‘ liable to an action for damages, and such 
action shall be for the benefit of the wife, husband, parent and 
child, if any, of the deceased pei’son; and in every such' action, 
the court may give such damages as it may think proportioned 
to the loss resulting from such death to the parties respectively 
i‘or whose beiu'fit such action shall he brought. The foUowing 
ar(‘ some of its salient features. 


36. Right of action under the Fatal Accidents Act.—It 
eonIVrs a riglu. of action on certain relalivi’S,^^ wife,^^ hus¬ 
band. panuit which includes father, mother and grandmother, and 
‘cbihP which includes^^ son, daughter, grandson, granddaughter, 
stei)-son and step-daughter. In other case's the rule of Baker v. 
Ballon is unaffected. TJierefore a suit by a master for loss of 
service due to death of his servant will not lie; nor one bv a 
bi’othei’ or other member of a Hindu joint family.^® *Son’ 
incliidt's an adopted son among Hindus but not one adopted by 
the widow of tlie deceased after his death. 


10 24 & 2;> Oeo. 5, t-. 41. 

IX Above, para. 11; below para. 42. 

12 They are representatives for the purposes of tho Act tliough not 
the legal ropresenUitives; Esther ruv 7 b(m v. .l/aunVe Mini\cy, (1934) 1. 
L.R. iil Pal. 480: 38 C.W.N. 520; Goolhai v. Pestonji, A.I.R. (1935) 
Bom. 333: 37 Bom.B.K. 410. 


12 But not a wife living in adultery and apart from the husband, 
^Simpson V. h'ood^ (1888) 57 L..T. Q.B.'asi. 

i-t Illegitiniato children as well as adopted cliildron are also included 

by 24 & 25 Goo. c., 41, a. 2. See also the Oarriagei by Air' Act in. India, 
1934, Sch. II, S. 1. 

15 JUshciidas V. Pam Labhaya^ (1915) 32 I.C. IS (Lalx.). 

16 ytnayak v. Ry. Co„ (1870) 7 Boiu.H.C. 113; ShH Oopal 

V. Amba, (1914) 22 I.C. 84G>(Lah.). 
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37. Liability under the Fatal Accidents Act. —A suit lies 
against a person who is guilty of some wrongful act, neglect or 
default and would have been liable to the deceased for the injury 
if the latter had not died of it. These words have been under¬ 
stood to enable suits to be brought not merely against joint wrong¬ 
doers and abettors^but also against innocent employers, whether 
the employers are private persons or corporations.^® But no 
suit will lie if the death was due to a mere accident and not any 
neglect or breach of duty of the defendant.The title of the 
Act which speaks of 'Accidents’ should not be understood to 
import liability in eases of inevitable accident, or to exclude 
liability in cases of a wilful act like murder.^o In an action 
under the Act:, the defendant has the same defences open to him 
as in an action b}^ the party injured if he was alive, e.g., self- 
defence, eontributorj" negligence, consent, accord and satis- 
faction.^^ But while the right of the dependants under the Act 
may be barred by consent or agreement of the deceased, the com¬ 
pensation payable to them cannot be limited to the sum to which 
he had agreed to limit: it in the event of physical injury, e.g,, 
by an agreement between a passenger and carrier.^^ Their 
cause of action is different from his.^® 


17 Raria v. Basant, (1912) 16 I.C. 491 (Lah.). 

18 S. 4, ^‘person includes a body politic and a corporation.^^ But 
the Indian Act (s. 1) uses, not the word ‘person*, but ‘party\ It is 
strange that such a mistake in drafting should have been allowed. 

19 E, 7. Ey. V. Kalidas, (1901) I.L.R. 28 Cal. 401 P.C.: 28 I.A. 
144; Vishnu Digambar^ v. B. B, C. I. Ey.j (1923) 25 Bom.L.R. 881: A.I, 
R. 1924 Bom. 278; Be MeXlo v. MerUdmn Eledtrio Engi/neermg Co,^ (1926) 
29 Bom.L.R. 402: A.I.R. 1927 Bom. 357; Breach of duty includes a 
breach of contract; Grein v. Imperial Airways^ Etd,, (1937) 1 K.B. 50. 

20 Cf. the! use of the word in the W. C. Act, above para. 8. 

21 Eead V. G, E. Ey, Co.j (1868) L.R, 3i Q.B. 555 (accord and satis¬ 
faction) ; Raigh v. Eoyal Mail Steam Backet Co., (1883) 52 L.J.Q.B. 
640; Griffiths v. Earl of Dudley^ (1882) 9 Q.B.D. 357 (special con¬ 
tract); Senior v. Ward, (1859) IE. & E. 385; Wright v. Midland Ey., 
Co., (1884) 51 L.T. 539; Vincent v. Southern Ey. Co„ (1927) A.C. 430' 
Saghirul v. Eangoon Electric Tram-way, etc., Co., A.I.R. ’ (1936) Rang! 
295; (contributory negligence) ; Williams v, Mersey Docks, (1905) 1 K.B 
804 (limitation). 

22 Nunam v. Southern Eailwa/y, (1924) 1 K.B. 223; cf. Grein v. 
Imperial Airways, (1937) 1 K.B. 50, 85. 

23 The Vera Crv 0 , (1884) 10 A.C. 59,^ 70, pea* Lord Block- 
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38. Cause of action under the Fatal Accidents Act.—The 
c.Tuse of action as well as the measure of damages is the loss^^ 
resulting to tlie plaintiff from the death of his relative. This has 
been construed in England and India to mean the loss of 
pecuniary benefit whieli the plaintiff wo\ild have got from the 
(lecea.st'd if the latter had not died (.(/., iiecuniaiy savings, con- 
Iributions or suppoi't by way of maintenance, education, assists 
ance by way of seiwic^es of a son or daughter e.stimable in terms 
of money.^ Whore there is no reasonable expectation of some 
appreciable benefit there is no cause of action. For instance 
wiiere a father not in good health sne<l for loss due to the death 
of a son aged four, it was held ho could not recover.^ There 
must be a reasonable expectation and not merely a speculative 
po-ssibility. There can be no claim for mental pain, distress or 
injured feelings.^ The action is ])urely eom])ensatory and has 
no place for nominal or exemplary damage.s.^ The damage 


burn; thotir cause of action is “new in i^ts apocios, new in its quality, new 
in its principle, in every way new. ” 

24 Tho word used in the English Act is ‘injury’, which is wider than 
Moss': Tiatan Bai v. GJ.P. By. Co., (1871) 8 Eoin.H.C. at p. 182. 

2r> BlaJer v. MuBarid By. Co., (1852) IS Q.B. 08; FmnkUti v. S. E, 
By. Co., (1858) .8 H. N. 211; Vinoyak v. By.. (1870) 7 B.H.C. 

ll.'i; Bofan Bai v. Tho G.I.P. By. Co., (1871) 8 B.H.C. 180. 

1 Berry v. ^ Co., (1915) 1 K.B. 027; Taff By^ Co. v. Jen* 

kins, (1913) A.C. 1; Wolfe v. G. N. By. Co., (1890) 20 UB. Tr. 548; 
I^araxjan v. Corporation of Bombay, (3892) I.UR. 10 Boin. 254; Dei^ 
Bingh V. Mangathayammal, A.I.R. 1985 Mad. 822. 

2 Barnett v. Cohen, (1921) 2 K.B. 401; see also Biamall v. Bees, 
(1857) 29 L.T. (o.s.) Ill; Uethrringion v. N. E. By. Co., (1882) 9 Q. 

B. D. 100; Secretary of State for India v. Gopai, (1918) 20 I.C. 425; 

Motors, Ltd. v. Vincent Peter, (1980) I.b.R. 59 Mad, 402; 70 M. 

• «T • lo5 • 

!! ina}<e V. Midland «i/. Co.. (18r)2) 18 Q.B. 9.!; Roi/ol Trust Co. v. 

C. P. Ji. Co.. (1922) 38 T.Ij.R. 899; The South Indian Industrials v. 
Alametu, (1923) 45 M.L..T. 5.3: A.I.R. 192.3 Mnd. 5li5: yrrthn Ham v. 
Vhand Kuar, (1927) 106 I.C. 166 (All.); Secretary of State v. 

Pm, A.I.R. 1937 Nag. 354 at p. 370. 

4 Duckworth V. Johnson, (1859) 4 H. N. 653; na to tendoncy of 
.lories, see Dublin etc., Hy. Co. v. Slattery. (1878), B.R. 3 A.Vt. 1155, 1205; 
exemplary damages arc allowed in some American States: Sedgwick, s. 585’. 
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sJiould be a direct and not a remote consequence of the deat^x.® 
The Indian Act, unlike the English,® allows the plaintiff in tbe 
-action to insert a claim for pecuniary loss to thte estate of 
deceased, e.g,, medical expenses incurred before his death. Iji 
has been held that there can be no claim for funeral expenses/ 
though the words of the Act, “the loss caused to the pai'ties’*, 
seem to be wide{ enough to include it. But in England it can 
now be made by reason of the Law Reform Aeit of 1934.® In 
India such expenses have been allowed.® When the plaintiff 
ffets on another's death the whole estate from which the latter 

•O 

was getting an income, he sustains no loss and cannot sue.^® 
The assessment of damages in this action is in part, analogous 
to that in an action for permanent physical impairment and is 
governed by similar rulesthe age, expectatiion of life,^® 
health, habits, etc. of the deceased are material. But here it 
is necessary to ascertain the proportion of his earnings, savings 
or assets that his family could reasonably expect to get and for 
that purpose, the plaintiff's age, expecitation of life, health, 
habits, needs, etc. will also be material.^® In a Lahore 

5 Secretary of State for lad-ui v. Gokal^ (1925) I.L.R. 6 Lali. 451 
(loss of currency notes in the possession of a person killed in a railway 

accident, held remote) . 

6 Pulling V. G. E. Ry, Co,, (1882) 9 Q.B.D. 110; Boidton v. Webster, 
(1865) 11 L.T. 598. 

■ 7 Dalton V. S. E. By. Co,, (1858) 4 C.B. (N.S.) 296; Clark v. London 
General Omnibus Co„ (1906) 2 K.B. 648; Esther Virgmkb v. Mau/rice 
Minney, (1934) I.L.B. 61 Ca). 480: 38 C.W.N. 520. 

8 S. 1 (2). 

9 Devi Singh v. Mangathayammal, A.I.R. 1935 Mad. 322. 

10 Pym V. G. N, By. Co,, (1863) 4 B. & S. 396. 

11 Above para. 27. 

12 As to the use of actuarial tables for finding out expectation of life 
-of the deceased.,, see MY. Koshalia v. Biaz-'od-Dm,. A.I.R. 1936 Lali. 362. 

13 See as to method of computatfion, Sedgwick, Vol. II, s. 574, foot¬ 
note (a) ; .for instances see Vmayak v. G.I.P. By. Co., (1870) 7i Bora.H.C. 
(O.C.J.) 113; (deceased aged 38, Dewan to Raja of Dliar paid Rs. 250 
per mensem, Rs. 7,000 to widow and Rs. 3,000 to daughter) ; Batonbai v. 
G. I. P. By. Co., (1871) 8 Bom.H.O. 130; Sorabji v. G,I.P. By, Oo., 
(1870) 7 Bom.H.C. (O.C.J.) 119; Lyell v. Ganga Dai, (1875) I.L.R. 
1 All. 60; Kalidas v. Madras By. Co., (1904) 4 M.L.T. 238; Gopal v. 
Amba Devi, (1914) 22 I.C. 846 (Lah.) ; The Bov^th Indta/n Industrials v. 
Alamelu, (1923) 45 M.L.J. 53: A.I.R. 1923 Mad. 565; Piara Bam v. 
Behari Bam, (1922) 69 I.C. 354 (Lah.); Lakshmi Charnd v. Batan Bai, 
(1926) 29 Bom.L.R. 78: I.L.R. 51 Bom. 274; Dhan Singh v. Ganesh 

T—11 
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caso^^ it: was hold that in a suit by a youii" mdow of a Mahomedan 
who was murdered by the defendant, tlie possibility that she 
might reasonably be expected to remarry and her marriage would 
absolve her deceased husband’s estate from liability for her 
maintenance should also be taken into consideration. It was 
held in England that in an action under the Act. the damages 
i<‘]n'esent the loss actually sustained by the ]daintiff and there¬ 
fore should bo reduced by the amouni ol* an insurance policy 
obtained by him on. Ilu' death of another.But in the case of 
a common law action for physical injury ami impairment, the 
benefit of an accident insurance for which tlie ]>laintiff has ]iaid 
in'cmia gmvs to him ami not to the defendant.In England, 
liowevt'r, a statute^"^ of 1908 has altered this nde and enacts 
that an insurance policy shall not Ix' taken into account in an 
action under the Act. The princii^le of this statute will ])erhnps 
be followed in India where the point has not far arisen. 
Pensions given to the relatives by the bounty of tlu^ Crown liave 
been taken into account, though tlie fact tliat they are volun¬ 
tary ami liable to be stopped in future has also to be regarded,^® 

39. Other provisions as to the right of action under the 
Fatal Accidents Act.—An action lies thongh the death was 
cans/, d midcr such cireumslances as amouni in law to a felony 
or oIIh'i* erim(\ and its neither destroyed nor sus]U'nded by 


/•Vo, (10:27) lOI 1.(1. (i-t2 (Ljih.); Xothu It'am v. (Vk/hi/ Kiuir, yl027) 
lOi: 11)5 (All.); O.I.P, Pif, V. Nannhi, ( 102ti) 0(^ l.(\ 27S (All.); 

Srvrtfary of titnfc for India v. Ilhai lUihu, (102l>) 0l> l.C. 40a (Nag); 
a. /. r. liy. V. Junlh lUti, (102(1) 0(> l.C, (!81 (All.); Start fart/ of Stntr 
for India v. Mt. Baton Kah\ A.l.R. (10:i2) T.ah. .‘ir)’) ; Srerttary of State 
V. BuIJnnini liai, A. I. If. (10;i7) X:ig. a.ll; Knppammor v. .)/. M. By. 
Vo., (lo:ir>) 40 L.W. 452: (10a7) M.W.N. 021. 

M Mohammotf v. Mt. Maryan^ A.I.K. 1052 I.ali. 140. 
ir> Ilirkn V, Xrwport By. Co., (1S07) 4 P. S. 40a. 
ir, Bradhurn v. G, W. By. Co., (1S74) T..If, 10 Ex. 1. 

17 Eiital Aeeicloiits (Damagos) Art, 1008. S EO. 7, r. 7. s. 1; <■/. Ry. 
Pass-engor.^i’ Asaurance Companios Act, 1804, 27 I's: 28 Viet. c. 121, s. .'*5, 

Ifl lialct r V. nalytrish Strom Shippiay Co.. (1022) 1 K.P. aOl; but 
aUcinativc claims under tho Workmen’s Compensation Act cannot be 
taken into account; Vrirr v. Ghjnea and Castlr Coat Co., (lOlTA 114 E.T. 
2<;4: see also Carliny v. Lthhon, (1027) 2 K.P. 108 (as to a statutory 
pension). Tn England, under the W’idows’. (Orphans’ and Old Age (Amtri- 
butory Pensions Act, 1030, Avidows^ and orphans* pensions and allowances 
payable under tho Act cannot be taken into account. 
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the rule of merger of trespass in felony. The aetion must 
be brought wkhin a year after the death.^® 

40. The Law Reform (Miscellaneous Provisions) Act, 
1934.—In England this Act has abrogated the maxim actio 
personaUs montur cum persona, and enacted that on the death 
of any person all causes of action subsisting against or vested 
in him shall survive against,: or for the benefit of his estate. 
To this rule there are four exceptions, viz., causes of action for 
defamation, seduction, inducing one spouse to leave or remain 
apart from the other, and adulterj^ Therefore, in cases of 
personal injury resulting in death, the representatives of the 
deceased can sue in his right for the pain, suffering and pecuniary 
loss sustained by him by reason of the injuries. In Rose v. 
Ford,^^ the House of Lords: held that the representatives of the 
deceased girl who lived for four days after the injuries could 
recover damages also for loss of her expectation of life. The 
question whether if the death was instiantaneous it could be said 
that there was a cause of action vested in the deceased and 
such damages could be awarded to his representative has been 
answered in the affirmative. In Morgan v. Scoulding^'^ the 
deceased, a young man of 23, while riding a motor cycle was 
killed instantaneously in a collision with a motor car. In an 
action by his administrator, damages for loss of expectation of 
life were awarded by Lewis, J., on the ground that the cause 
of action was not the death but the negligent injuiy or the colli-' 
sion which must be deemed to be anterior to the death though 
the interval might have been only a split second. If it were 
otherwise, the Act would be liable to the same comment as the 
rule in Baker v. Bolton that it made it cheaper to kill outright 
than after an interval. The damages which representatives can 

19 Johnson v. Cwadasawmy, (1905) I.L.R. 28 Mad. 479; 14 M.L. 
J. 363. The period is extended to two years under the Maritime Conventions 
Act, 1911 in cases of claims against vessels; The Caliph, (1912) P. 213; it is 
two years also under the Carriage by A^r. Acts; above para. 11. It over¬ 
rides the period prescribed by the Public Authorities Protection Act; 
British Colvmhia Electric By. Co. v. Gentile, (1914) A.C. 1034; Venn v. 
Tedesco, (1926) 2 K.B. 227. 

20 (3937) A.C. 826. 

21 (1938) 1 A.E.R. 28; damages;, £1,000 besides £300 under the 
Fatal Accidents Act; see also Edwards v. Houston, (1937) 184 L.T. Jour., 
p. 24; Truhyfield v. G. W. By, Co., (1937) 4 A.E.R. 614. 
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get under the Act are independent of those obtainable by 
dependants under the Fatal Accidents Act.^^ They do not 
include exemplaiy damages. The damages under the Act 
should be calculated without reference to the loss or gain 
to the deceased pei*son's i^tate conseejuent on his death, 
exce[)t in resj^ect of funeral expens^'N which may be claimed. 
Thus tiie loss due to the stopping of an annuity or the 

gain from an insurance policy cannot be considered in 

assessing the loss to tlie testate. It is woi'tliy of note 

lhal whil(‘ Ix'foi-e the Act of 1934 even an action for 

pec.uniary loss caused by bo(lil\' harm did not siuwive. after the 
Act representatives of a pei*son can sue thougli his estate has 
not suffered any hxss, and claim damagi^ merely for his physical 
pain, suffering and loss of (‘xpectation of life. The Act thei*c- 
fore mai’lts a swing of the j^endulinn to the other exti’cme and 
was obviously due to the large number of motor accidents, jusil 
as tlu" pavSsi?)g of the Fatal AccidentK Act was tlue to railway 
accidents in tlu^ middle of the last ct'iiiturv. 

41. Indian Succession Act.^—In India, the Succession 
Act^3 provides th'at a!i action for ]>ei*sonal injuries not causing 
the death ol a person does not suiwive to his rei^resentatives 
and therefore the new rule enac.tied in England in 1934 is not 

applicabh*. This Act would seem to reipiire early amendment 
in this regard. 

42. Other statutory remedies in cose of death. — (i) 
hniploijcrs^ Lmhilitp Act .—In England, the Employei's’ Liabi¬ 
lity Act, 1880^"^ eoniei'tv a right of action on the rejn'esentatives 
of a workman to whom pei’soinil injury resulting in his death' is 
caused in the coin's!' of I'lnploxnient under eireumstaneos specifi¬ 
ed in the Aet.^^ The damages are subject 1*0 a maximum of 
three year's’ wages earned hy the workman before his death. 
There is no such legislation in India, (ii) irnr/oaca V Com- 

pensatum AcDs. Both in EiiglaiuP and in India 2 there are 

_ 

22 Hi>o Fc,,,/ V. Ha, men, (19.!8) 1 A.K.K. .U. whore tho .Isuimfri-s 
under the two heads wore adjusted. 

23 Act XXXIX of 1925, s. .‘UHi; below Chap. XIX. para 40. 

24 4.1 & 44 Viet. c. 42. • ^ • 

25 Her below Chap. XVI, para. 24. 

1 (1900) r» Ed. VII, c. 58, s. 13. 

2 VIII of 1923; above para. 10; below Chap. XVI, para. 25. 
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Workmen’s Compen 3 ation Acts which provide for detailed scales 
of payments to dependants of workmen killed in the course of 
employment. The liability of employers to make these pay¬ 
ments is not for any wrongful act or default on their part but 
is really by way of insurance of the workman against accident, 
(iii) Carriage by Air Acts, In England, and in India, by the 
Carriage by Air Acts,® the carrier of an international air-carri¬ 
age is liable to pay damagesi to the members of the family of the 
passenger who is killed in an accident which occurs on board 
the aircraft or in the course of embarking or disembarking. The 
members of the family comprise pei’sons who are entitled to 
sue under the Fatal Accidents Act. They are entitled to sue if 
they have sustained damage by the death. The provisions al¬ 
ready referred to above like the limitation of the total liability 
of the carrier apply here also and supersede those of the Fatal 

Accidents Act. 

43. Statutory liability in the United States for personal 
injury or death arisiug' from intoxication. ^—In view of the 
passing of Prohibition Acts^ in some of the provinces in India, 
it may be of interest to make a brie:^ reference to statutes in the 
United States which confer a right; of action in tort for injury 
by an intoxicated person against the person or persons who 
sold or gave the liquor which caused the intoxication. The 
right is to sue for damagesi for injury to person, property or 
means of support, caused by the intoxicated person or arising 
by reason of his intoxicatdon. Therefore an action lies at the 
instance of a person who is injured by another who is intoxicat¬ 
ed, or his relatives in ease of his death, and also at the instance 
of the relatives of the intoxicated person who may have been 
injured or killed by reasoniof his own intoxication. The statutes 
are also wide enough to allow an action for other kinds of 
damage than physical injury e.g., loss of employment of the 
intoxicated person® and consequently of the means of support of 
his wife and childreni.® It is said that these statutes which 
were passed by many of the American States during the last 

3 Above, para. 11. 

4 E.g.j Madras Act X of 1937. 

5 Cooley, Torts, I, pp. 506-547. The statutes are known as the 
^dramshop^ Acts. 

6 (1932) 66 U.S. L.R. p. 1. 
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centuiy to satisfy the party demanding complete prohibition of 
th.e liquor traffic were, on account of their wide and stringent 
form, impracticable in application and rarely enforced.’^ In 
those parts of India where a Prohibition Act makes selling liquor 
a ciiminal offence the liability for damage of the above kinds 
arising from it will have to be decided on principles relating to 
a breach of statutory duty or command.® 


V D. Leigh Colvin, ProUibitiou iu the U.S.A., (1020) p. 102. Below 
'Chap, HI, para. 9, note 14. 

8 Below Chap. XVII. 



CHAPTER III. 

INJUEIES TO DOMESTIC RELATIONS. 


1. Injuries to domestic relations .—From early times 
courts of law in England have protected the right to the security 
of domestic relations by means of a civil action for damages 
against the wrongdoer. But on account of the peculiar history 
of the forms of action provided in such cases, the rules which 
have come down to the modern law are artificial and anomalous. 
At the present day an action lies in the following four casea 

2. Action by master for loss of service of his servant.— 
A master can sue a person who takes away by force, entices, 
harboui’s/ injures^ or imprisons his servant, and thereby causes 
loss of seivice to the master. The cause; of action is the loss of 
service which must be proved.^ The action for enticement is 
now practically superseded by the modern action for procuring 
a breach of contract.'^ 

3. Action by parent for loss of service of his child. —A 

parent has a right to sue a person who takes away by force, 
entices, harbours, injures or imprisons his child and thereby 
causes loss of service to the parent. Here again the loss of 
service must be proved and constitutes the cause of action. The 
usual action of enticement is the action for seduction of a 
daughter.® The guardian or other person in loco parentis has 
similar rights of action.® The parent and guardian have also 
the remedy by way of an application for habeas corpm for 

1 yvUhins V. Weaver, (1915) 2 Ch. 322; see also Blake v. Lanyon, 
(1795) 6 T.B. 221; Hartley v. Cvmmings, (1847) 5 C.B. 247. 

2 Bradford Corporation v. Webster, (1920) 2 K.B. 135. 

3 Hall V. Hollander, (1825) 4 B. & C. 660. 

4 Below Chap. XI. 

5 Grinnell v. Wells, (1844) 7 M. & G. 1033; Peters v. Jones, (1914) 
2 K.B. 781; (adopted daughter); Beetham v, James, (1937) 1 A.E.R. 
580 (illegitimate daughter) ; a master also can have an action for seduction 
of liis female servant; see Fores v. Wilson, (1791) Peake 77; Me Kenzie 
V. Hardmge, (1906) 23 T.L.R. 15. 

6 lrv)in V. Dearman, (1809) 11 East 23; Mv/rray v. Fitzgerald, (1906) 
2 Ir. 254. 
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2 'ecov('rins’ custody of the ciiild or ward who is detained by anotber 
iinlawfully. 

4. Action by husband for loss of society of his wife.—A 
liusband has an action ruider the same cii’cumstances'^ for loss 
of the society or can^ortium of his wife caused by enticement, 
harbounng-, inducing? her to live away from him,® physical in- 
,iury® or imprisonment. As I'Cganis the evidence of enticement, 
il would depend on the facts of each case. It was held in Pl<ice 
V. Searic,'^^ a celehre at the time, that it was not uecessaiy 

for the husband to show that the will ot the wife was overborne bv 
the 'Stronger will of the defendant. The defendant had beim very 
fri(“ndly witli the plaintiff's wife for some veal's and after an 
ope»i rupture between the plaintiff and his wife in his house the 
defe7idanti who had f^one there told, her ‘come on, Owen, we will 
i>*o’. She left the house with the defendant. It was 
field that thero was evidence on which a jury mi<rht find 
entic(*ment. Besides the remedy of the actlion for entice¬ 
ment the husband had under the old law an action of 
ti'(*spass aj^ainst the adulterer, which was knovTi as the 
action for criminal conversation. This action is no longer 
available after a statute of 1857,and the husband's remedy 
now is to apply by a petition in the divorce ecnii't for dama-ges? 
against tIVe adulterer. The remedies of an action for enticement 
and of a petition for divorce claiming damages for adultery are 
independent and based on different causes of action,^® but they 
involve nearly tiic same considerations in the as'sossment of 
damages. Therefore in Mcnon v. where the plaintiiff 

had settled an action for enticement bv receiving a sum of 500/. 


7 For a statutory justtification in the action, see Poor I. 4 \W Act^ 1030; 
(rlamorflan 6’oimty Cotmcil y. Birmingham Corporatiion, (1932) 102 L.J. 
K.B. (i. 

8 Blackstone, iii, p. 139; TFowmcrc v. Greenbank\ (1745) Willed 577. 

9 Brockbanlc v. Whitehaven Jnn. By. Co,, (1802) 7 H. & N. 834; 
Baker v. Bolton, (1808) 1 Camp. 493. 

10 (1932) 2 K.B. 497. 

H Biackstono, iii, p. 139. 

12 20 & 21 Viet., c. 85, ss, 33. 59, iM>placo(l by tUo Judicaturo Act. 
1925, s. 139. 

13 miott V. Albert, (1934) 1 K.B. 050. 

14 (1930) P. 200. More adultery is not enticement; Newton \\ 
Hardy, (1933) 149 L.T. 105. 
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he could not recover any fresh' damages in his petition for 
divoK'ie. In England actions for enticement had become unusual 
and almost disused, but are said to be on the increase in 
recent years. They are obviously like the action for breach 
of promise of marriage open to the abuse of blackmail.^® 

5. Action by wife for loss of society of her husband.— 

A wife has also an action for enticement of her hiisband and con¬ 
sequent loss of his society.^® 

6. Loss of service. —In all these cases the action lies 
only on proof of loss of service.The service may be actual 
or constructive. It is constructive or presumed and need not 
be proved in the case of a hired servant, minor child,or wife. 
But in other cases it must be proved. In the case of a son or 
a daughter who has attained majority and is living with' the 
parent, some actual service musti be proved though it may be 
of a trifling character, e.g., occasionally preparing tea or 
fetching a eoat.^® No action will lie where a husband is living 
away from the wife having been permanently separated from 
her,20 or where a son or a daughter is rendering no service at 
all, and living away from the parent. 21 Nor will it lie where 
a minor child is of such a tender age,, for instance two or three 
years old, that there can be no presumption of service.22 Thus the 
law presents the anomaly and injitstice of affording protection 

15 See 183 L.T. (Jour.) p. 222 where the following remarks of 
Talbot, J., in Delvin v. Cooper, are cited: ‘*It seems quite possible for 
a husband and wife in financial difficulties to sow the seeds of an action 
for enticement, and when the result has proved a financial success, to share 
the proceeds by staging a touching reconciliation. See also Menon v. 
Menon, above, note 14. 

16 Gray v. Gee, (1923) 39 T.L.B. 429; Elliott v. Albert, (1934) 1 K. 
B. 650. See also Law Reform Miscellaneous Provisions Act, (1934) s., 1. 

17 Tiikha Ram v. Sohha Ram, A.I.R. (1935) All. 855, where the text 
is cited; in appeal,^ A.I.R. 1936 All. 454. 

18 Terry v. Hv^tchhxson, (1868) L.R. 3 Q.B. 599;, Mcmrider v. Fenn., 

(1829) Mood. & M. 323. 

19 Carr v. Clarke, (1818) 2 Chit. 260; Manvell v. Thomson, (1826) 
2 C. & P. 303. 

20 iVeedon v. Timbrell, (1793) 5 T.R. 357; Izard v. Izard, (1889) 
14 P.D. 45. 

21 Dean v. Peel^ (1804) 5 East 45; Hedges v. Tagg, (1872) L.R. 
7 Ex. 283; Whitbourne v. Williams, (1901) 2 K.B. 722. 

22 Hall V. Hollander, (1825) 4 B. & C. 660. 
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to iho rich man whose daujrhter occasionally makes his tea^ 
but leaving without redress the poor man whose child is sent 
unprotected to earn her bread amongst strangers .23 Where 
there is no loss of seiwice, damages will not be awarded merely 
for mental pain or disgrace.In the case of physical injuiy 
an action will lie only whlerc tlie injury is one short of death. 
The injury may have been caused M’ilfuliy or othei^wise and 
must be an actionable wrong against the seiwant. 

7. Measure of damag’es. —In actions for these injuries 
damages would primarily represent compensation for loss of 
seiwice and consequential damage, c.r/., e(^t of hiring another 
servant, payment of salary or ]>ension to a dis;d)led servant.^ 
But damages are not: confined to loss of service and may be 
awarded by way of a solatium for injured feelings. For this 
purpose courts would take into account the conduct, character, 
and position of the parties and any moral blame attached to 
either party, mental pain, disgrace, etc. In actions for seduc¬ 
tion exemplary damages are often allowed.^ Damages are 
aggravated by such circumstances as that the seducer made his 
advances under the guise of matrimony,^ or liad a child by 
the daughter. Th'ey are mitigated by the general levity or 
indelicacy of the conduct or character of the seduced'* or the 
negligence of the guardian.^ Evidence of the extent of the 
seducer’s wealtli is not i-elevant, though it usually comes out in 
some way during the trial and influences the jxiiw in the verdict.® 

8. History of the rules regarding injuries to domestic 
relations.' These rules wliich are highly anomalous and 

2:1 yiM-goimt Maiining^s note in <3ri;i.nWi v. WtUs, (1844) 7 M. & G, 
1083 at p. 1044. 

24 Lynch V. Kniyht, (1801) 9 H.I..C. 577, 598; cf. Sohh,i Sam v. 
TiJul Jiam, A.I.R, 1930 .VJl. 454. 

25 Baker v. BoUon, above Chap. II, para. 33. 

1 Bradford Corporation v. (1920) 2 K.38. 135; AM. v. 

kalle Joncs^ (193o) 2 Iv.B. 209 (oven if the payment was not obligatory 
though reasonable). 

2 Jrwin V. Drnrman, (1809) 11 East. 2.1. 

^ Ilut ilamiiges for breach of promise caimot bo inchuloa; DenUi v. 
A'on-a?, (1814) 1 Camp. 519. 

•1 Scotty. Sampson, (1882) SQ.B.ll. 491; lUimficldv. Massrv. (ISOS) 
1 Camp. 400. n. \ / 

6 JicMie V. Scoolt, (1735) 1 Poako 310. 

6 Hodsoll V. Taylor, (1873) L.R. 9 Q.B. 79. 
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unsatisfactory"^ have their roots in mediaeval and feidal notions 
and assumed their present form by an accident of the remedial 
law.® The rights of the master, parent, guardian and husband 
were originally protected by .the King's courts in the thirteenth 
and fourteenth centuries by the action of trespass. This was on 
the footing that these persons had rights of property in the 
servant, child, ward or wife whose abduction, injury or imprison¬ 
ment was therefore regarded as a trespass. The relation of master 
and servant was then one of status and not of contract; and the 
master had an action of trespass against a person who decoyed 
or took away his servanti. It must be remembered that at that 
time there was no action for enforcing a simple contract and the 
master could not have sued the servant for breach of contract. 
Therefore the action of trespass against the person who took 
away the servanti was then the only mode of securing the rights 
of employers. But in tliis action of trespass vi et arniis the 
element of force was a nccesisary ingredient. At a later time 
employers obtained a new and more convenient remedy. This 
was an action based on the breach of duty created by the 
Statutes of Labourers. ® These statutes were the results of the 
dearth of labour due to the Black Death and the economic and 
■social revolution supervening on it in the fourteenth century. 
They made it a criminal offence for a servant to leave his master’s 
service before the end of his term or for any party to receive 
and keep a servant who had so left. They were repealed in 
Elizabeth’s reign, but the new action had obtained a permanent 
footing in the law. Though it was called an action of trespass, 
it was held that the trespass was not actionable per se but that 
it was nece^ry to allege actual damage by reason of the loss of 
service; the usual phrase in the pleading was per quod servitium 
amisit^ i.e., whereby he (plaintiff) lost the service. In course 
of time courts allowed the husband, parent and guardian to use 
this form of action for injury to, or enticem-ent of his wife, child 

7 Fer Lord Sumner in Admiralty Commissioners v. S, S. Amerika, 
(1917) A.C. 38 at 54, 60. They were condemned long ago by Eentham afi 
barbarous; Bentham's Works, Vol. I, p. 373. 

8 For the history, see (1917) A.C. 44; Holdsworth, Vol. VIII, p. 427; 
Pollock, Torts, pp. 232-240, Street, Vol. I, p. 263. 

9 (1349) 23 Ed. Ill, e. 2 is the earliest; Holdsworth, Vol. II, p, 459, 
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and ward.^® This appeal’s to us as a perversion of procedure 
but at that time was ap})arently warranted by thci exigencies of 
the remedial law. For instance the older remedy of the parent 
was detective. As it was based on the early feudal notion of a 
])roprietary righti in the wardship or marriage of the heir, it was 
said, not to be. availaldc for an abduction of a younger child who 
was not the heir. The extension of the remedy of the master 
for injuries to family relations accounts for the peculiar inile 
abouti lo.ss of service. The anomaly was mitigated to some 
extent by tlie usual device of a h'.gal fiction, r/^., the theorj^ of 
constructive seiwicc; l)ut it remains in those cases whore actual 
loss of seiwice has to be proved. By enlarging damages beyond 
this element of loss^^ the couids liave tried to repair th'e defective 
character of tlie nile. In the result, the loss of service is no 
doubt tlie cause of action, but nothing more than a mere peg to 
bang large damages upon. 


9. Application of the English rule in India.—In India 
ciuses ai>plying the Fngiisli rule have been raivA^ i,t ia sub¬ 
mitted tiial, Indian courts are not bound to follow this historical 
relie and may adopt a nile wliich protects the family tie and 
honour im such and not illogically tlirough a different cause of 
a(*tion.^3 Allahabad High Fourt has held tliat enticement 

ot a wile with intt'iit to have illicit inlereoui’se should be ivgavded 

as actionable per xr, as it is an oflVnce xuuler the Indian Penal 
Code.i-* 


1 C U'oKvmorc v. Grrcnbank, (1745) Willes, 577. 

11 For tlio process of this cliango. see Wigmore, I, p. 138. 

12 Muha}nviftd Ibrahim, v. Ghuhim, (18(i4) 1 Bom.H.C. 23(i. As to 
actioiw by inasters, soo Prajriitlra v. Ly/Tcman, (1909) 13 C.W.N. 485: 
4 I.C. 520; lirukoio.tky v. Tharkcr i^pink Co,, (1870) OB.L.R. 107. 

L* The hnglish rul-e ns to loss of service hits no coiiiiterpart in tJn> 
German and French ('odes. Under the German Civ\\ Code an action is 
allowed only to the seduced and not to the parent, and even for the 
former, only compensatory and no exemplary or penal damages are allowed; 
Sthnster, CTvrman Civil Law, p. 341. The Kaglisli rule is however 
ginor.dly followed in the United States, though abrogated in some states 
like California; Burdiek, Torts, p. 320. Tho Draft Restatement (1937), 
(t iu 30), has rules allowing an action for injury due to supply of a habit- 
torming drug to husband, \Wfo and child. Above Chap. Il. piira. 43. 

i‘i Tikha. J^am v. Sobha A.l.R. 1930 All. 454. The view 

of Jiennet, d., that such is also the English law'appears open to question* 



CHAPTER IV. 

WRONGS TO IMMOVABLE PROPERTY. 

1. Wrongs to immovable property. —These wrongs fall 
under four categories, (i) Trespass, (ii) Injury to revei^sion, 
(iii) Injury to incorporeal rights and (iv) Physical injury not 
amounting to trespa^. 

2. Trespass. —At the present day the word ‘trespass’ is 
generally used to refer to some disturbance of a person’s! posses¬ 
sion of corporeal immovable property, like a land or house. In 
its etymological sense it means passing beyond, transgression, 
or wrong. In this wide sense it was introduced into legal ter¬ 
minology through the writ of trespass! which came into vogue in 
the thirteenth century as a remedy in respect of wrongs to person 
and property, movable and immovable. After the introduction 
of actions of trespass on the case trespass acquired the limited 
significanee of a direct and forcible injury to person or property 
as distinguished from an indirect or consequential injiTry. 
Actions of trespass came to be known by different names from 
the words! of the writ! in different cases. The action for a direct 
injury to the person was called trespass in ‘assault and battery’; 
the action for a direct injury to the possession of land or pre¬ 
mises was known as trespass quare clmisum fregit, ‘why he 
(defendant) broke into the close of the plaintiff’; and the action 
for injury to goods as trespass de bonis asportatis. Finally the 
term was identified with an injury to the possession of immovable 
property, as the other trespasses of th'e mediaeval law acquired 
other appellations. Injuries to the person were caUed ‘assault 
and battery,’ The action of trespass to goods became rare and 
wa 3 superseded by a special action of trespass on the case, known 
as trover, for conversion of goods. We have here an interesting 
instance of the vicissitudes of fortune which overtake words and 
phrases in the law. 

3. Points to be proved in the action for trespass .—^In an 
action for trespass the plaintiff should prove (i) that he was 
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in posse.ssion of immovable property and (ii) thati the defendant 
disturbed his possession. It is for the defendant to prove a 
lawful .iustifieation. 

4. Immovable property.—This phrase^ means in other 
contexts^ not merely corporeal propeiiy like a land or house 
f)iit also ineorporoal rights and interests, ('.g., an easement, a 
rigid to receive rents or iJi’ofits. It is less technical than the 
phrase ‘real ])roperty’ and comprehends all that iti means and 
more. <^.g., the int<'rest of a lessee for yeai’s which is not real 
])roper1y but only a chaff cl rcah^ Here, however, this phrase is 
usc‘(l oul^' in the sense ot‘ corj>oreal ]>roperty capable of physical 
possc'ssion, a land or houst\ or in the t>ld plu“ase, a ‘elosje/ 
It includes also such incorporeal interests as involve exchisive 
j)hysical control of coi'poreal property, c.g., an exclusive right of 
fishei'y^ or of diggiiig turf® or a right to the standing crops 
under a pui’cbasc.® Under section 9 of the Specific Relief Act 
in India which provides a special I'emedy for persons disposses¬ 
sed oi' immovable proi)ei'ty, rights of feriy,*^ and fisherj’’,® have 
been beld to bo such property, but not a right of way® or other 


1 In Tiidian onactments it incUnlos ‘land, bonolits to nxiso out of land, 
and things attaolual to the earth, or porinaueutly fju^teneil to anything 
attarlicd to tlio eartli’; (torn'ral (’iauscs Act (X of 1807), s. 3 (25). 

- K.fh, Indian Registration Act, s. ti (2) ; Cf. also Transfer of Pro¬ 
perty Act, s. 3; Criininal Procedure Code, s. 145; Limitation Act, Arts. 
i:i2, 142, 144. 

:i Maharano v. (1873) 21 W.R. 178 P.C.: 1 I.A. 34. 

1 Uolford V. lidUty, (1850) 13 Q.B. 42(1; Kcill v. Dxihc of Devon- 
tthirc, (1882) 8 A.C. 135, 14(1; FitzgcruUl v. FtVftanl*, (1807) 2 Cli. 9C>; 
J.okcnath V. Jahania, (1911) 14 C.L..T. 572: 12 I.C. 305; Bahon v. 

(1878) I.L.R, 2 Boin. lO* at 45, 4(1. As to other profile a preiuire, 
see ('ox V. (rluc, (1848) 5 C.B, 533 (right of pasture). 

5 tt'dsnji V. Macreth, (17(1(1) 3 Burr. 1824. 
r, IVrflawayv, Courtier, (1918) 1 K.B. 200. 

7 Krkdtuo V. AlcilaiuJa, (1890) T.L.R. 13 Mad. 54; Ram Sakai v. 
Nageshar, A.l.R. 1935 All. 481: 1935 A.L.J. 444; Cf. Earl of Dysart 
V. Ilammertoii, (191(1) 1 A.C. 57. 

8 li/nnulat v. PandoJ, (1888) I.L.R. 12 Bom. 221; Lokenaih v. 
Jahayiia, (1911) 14 C.L.J. 572: 12 I.C. 305; Dill Co. v. Sheo Baj, 
(1922) T.L.R. 1 Pat. (174; Secretary of State v. /Ikftru'f Board of 
Totxjorc, A.T.R. 1930 Mad. 079. 

0 Maugal v. ,/^»-a7^ Ram, (1899) I.L.R. 23 Bom. 073: 1 Bom.L.R. 
107; Cf, Bejoychaudra v. Banku, (1909) 9 C.L.J. 336: 4 I.O. 116. 
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incorporeal right not involving possession. When there is an 
outstanding lease for a term of years the lessor of the land has 
only a reversion and cannot be described as a person in possses- 
sion of immovable property, for the purpose of an action for 
trespass^^ or under section 9 of the above Act.^^ 

5. Possession of immovable property.—The term ‘posses¬ 
sion’ denotes an intricate and subtle legal conception. 

popular use it is ambiguous as we are accustomed to use it with¬ 
out minding the distinctions which are vital in law. Thus when 
I say ‘I possess a house,’ I often mean, T own it,’^^ or Ayhen 

10 Fadu Jhala v. Gotir Mohan, (1892) I.L.R. 19 Cal. 544 F.B. 
(fishery); Fuzler v. Krishna^ (1902) I.L.R. 29 Cal. 614 {hat or right 
to collect tolls in a market). 

11 Baxter v. Taylor, (1832) 4 B. & Ad. 72; Davood v. Jayaram, 
(1920) I.L.R. 44 Mad. 937: 40 M.L.J. 38. 

12 On this subject the cases are not uniform among the courts or in 
each court; Cf. Sitaram v. Bam Lai, (1896) I.L.R. 18 All. 440; Bama- 
nadam v. Fulikutti, (1898) I.L.R. 21 Mad. 288: 8 M.L.J. 121; Veera- 
sami V. VenkatachaJa, (1925) 50 M.L.J. 102: A.I.B. 1926 Mad. 18; 
Bamachandra v. Samhashiv, A.I.R. 1926 Nag. 313, which support the 
rule here stated, with Bangaswami v. Krishruin, (1911) 9 M.L.T, 205: 
8 I.C. 843; Amhalavana v. Svngaravelu, (1912) M.W.N. 669: 15 I.C. 
146; Tiruvengada v. Venkatachala, (1916) I.L.R. 39 Mad. 1042: 30 M. 
L.J. 258; Maliyakkal v. Bwrathyit, (1917) M.W.N. 339: 39 I.C. 425; 
Bajkumar v. Almia, (1923) 37 C.L. J. 94: A.I.R. 1923 Cal. 192- Baton 
Lai V. Amarsmg, (1929) I.L.R. 53 Bom. 773: 31 Bora.L.R. 10^2; 
Basoow. BhagwanDas, (1928) 112 I.C. 314 (Pat.); Damodary. Lachmi, 
(1928) I.L.R. 7 Pat. 496. It has also been held that s. 9 would 3 -pply 
to a suit by a landholder against a rival who collects rents from the ryots; 
Innosiy. Swagnana, (1894) 5 M.L.J. 95; Bathnasabapathi y. Bamasami 
(1910) I.L.R. 33 Mad. 452: 20 M.L.J. 301; Bajkv/mar v. Alimia, 
(1923) 37 C.L.J. 94: A.I.R. 1923 Cal. 192. Whatever may be the 
position under s. 9, there is no doubt about the above rule in cases of 
trespass under the common law. In other contexts and for other purposes, 
a reversion may be capable of possession, e.g., O. 21, r. 36 C. P. C • 
Tirwvengada v. Venkatachala^ (1916) I.L.R. 39 Mad. 1042: 30 M.L.j! 
258. Under s. 145, Cr.P.C., disputes about possession of ^land, water^ 
include those about receipt of rents and other incorporeal rights; see 
Laldha/H v. Sukdeo, (1892) I.L.R. 27 Cal. 892: 4 C.W.N. 613; Bulkis 
V. Fagoor, (1915) M.W.N. 267: 28 I.C. 332. 

13 On this subject, see Pollock & Wright, Possession; Holmes, Com¬ 
mon Law, Ch. VI; Holdsworth, Vol. VII, ss. 1 and 2, 

14 <‘ln common talk we constantly speak as though possession were 
much the same thing as ownership. When a man says 'I possess a watch' 
he generally means ‘I own a watch'. Suppose that he has left his watch 
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I say tliat *my dork is in possession of it,’ I mean it is in his 
‘occupation or cusUkIv.’ The essential elements in the legal 
cotiception can be slated as follows: (i) the possessor has the 
power, however small, to use the propeiiy and exclude others 
from it, and the intent to ])ossess, nnimus possidmdi; (ii) no other 
person manifests tliat intent and lias an ecpial or greatei powei.^® 
We may lake a few illustrations. *l i> owner of a house and 
lives in it; he has then the jiossession besides tlie ownei'ship. 

A hits it to B for a tei m of yeai^^. and B ent.ei*s on the ])roperty j 
.1 lias oidy the ownei’sliip but B has the possession. A has given 
one of liLs rooms to his guest or clerk to tn'ciijiy it ; A is in posses¬ 
sion tliougif it- is in the occupation or custody ot the guest or 
clei’k. In this case possession iH'Comes different from ])hysical 
occupation or enjoyment, as A ha^s personally tlie iiower, if he 
likes, to turn outi the occupier and there- is lio (/afaii/.v povs/dcadi 
in the latter. Tiieivfore a mere lodger or guest in a house, inn 
or hotel cannot bring an action for trespass.Hut if the clerk 
or guest intendsi to stay and has tlu> power to stay in spitci of A, 
A has lost the poss<‘Ssion and the oe.cu]>ier has aequirod it tliough 
wrongfully. A who is an owner in imtssession is tunied out of 
the hous<‘ l>\' Bf a strangi'r; B has tlie p(V*^\ssion. B is now 
tnriu'd out. l>y C-lias the possession. Thus posscssiout in law 
is difft'i’tmt: from the riffltf to possess and may have lux'U aequir- 
<'d by the commission of a tort or crime. hile the idea of 
]>oss(‘ssion in some of these eases is built on its iiopular meaning 
of actual or appareiiti ]>h'y.sical control, the law has in othei’s 
oxliuided tlic conccjition to causes wliore. there is no actual control 
but the control is presumed or only notional. Jnst- as some 

witli :i wjiloliiiijiker for repair naiil is a^kod ^Yllother lu' still possesses ft 
wateli, wliether tlo' wnteli is not in the watchmaker’s pixssossion and ‘if so, 
wlic'tlior l>oth ho and the watchmaker have possession, of the same watch at 
the same time, he is porliaps a little puz/.led and nwnts our questions as 
lawyers' impertinences'’; P. ».V: M., Vol. II, p. ihl. 

ir> Terry, I’tineiples of Anglo-American Law, p. ‘JdS citid in P. •S: 
\V. on Possexssion, p. la. The addition of ' manift'statiion ’ to Terry's 
statement stvms to bo essential. See I'hr Tuhantio , (1924) P. 7S. 

10 .Mian V. Lirrrpool, (1S74) Tj.R. 9 Q.B. ISO at p. 191, Black- 
hiini, s(c also the observations of the same judge in Koatis v. Trumpinp' 
ton, (1S70) L.K. (» Q.H. oii at p. 02; lloh/trtll I'nion v. llaiki/n Drainatjt* 
Co., (1895) A.C. at pp. 120, 184. The rule ‘is otherwise, if a. gut>st has 
the ex<*lusive right of occupation of specitie rooms; Laiu' v. Dw'on, (1847) 
S C.B. 770. 
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occupiers are not possessors, some possessors need noti be occu¬ 
piers as in the following eases. 

6. Possession without ,actual occupation, —Thus if A is 
at Madras and owns a house at Delhi, he is in law in possession 
so long as no one occupies it adversely to A. Such again 
would be the case when A owns a large area of land or forcist, 
parts of which he has never seen or to which he can have no 
access. If B a neighbouring owner asserts he is owner of the 
land or forest but has not; exercised acts of enjoyment over it, 
the law imputes the power of control to the owner, or as it is 
said, possession follows title.^'^ We see here to what valuable 
use the law puts presumptions or fictions in constructing its 
theory and how th'e needs of the law and legal policy carry the 
doctrine of possession a\vay from its popular connotation. 

7. Co-owners. —A similar instance is the case of co¬ 
owners. When A and B are two brothers owning a house in 
Madras and A occupies it or letis it and B lives in Calcutta for 
many years and does not receive any part of the rents,, tlie law 
presumes the power and the animus to exist in B also until 
there is a notorious act of exclusion or denial of his title bv A: 
the possession of one co-tenant is presumed to be on behalf of 
all.i« 

8. Trespasser’s possession must be effective. —The same 
principle is applied in cases where there is a conflict of posses¬ 
sory acts between the owner and a trespasser. No doubt if a 
trespasser completely dispossesses the owner, thenceforward 
possession is with the trespasser. In other words, he must have 
obtained effective and peaceable possession. But the law is not 
overready to presume it in his favour^® and will rather consider 
possession to continue in the owner i:^ he also exercises acts of 

17 Sivasubramanya v. Secretary of State for India, (1885) I.L.R. 9 
Mad. 285, 304; Seci-etary of State for India v. Nellakutti, (1861) I.L.R. 
15 Mad. 101 P.C.: 18 I.A. 149. 

18 Corea v. Appahamy, (1912) A.C. 230; Ahmed v. Eamlal^ (1914) 

I.L.R. 37 All. 203: 13 A.L.J. 204; Velayutham v. Subbaraya, (1914) 

I.L.R. 39 Mad. 879; Jagadeeschandra Banerji v. Taiyab Sardar, (1934) 
I.L.R. 61 Cal. 377: A.I.R. 1934 Cal. 644. 

19 Glyn V. Sowell, (1909) 1 Oh. 666; Secretary of State for IndSa v. 
Krishnamoni, (1902) I.L.R. 29 Cal. 518 (P.C.): 29 I.A. 104; Swendra 
■V. Ahmed, (1935) I.L.R. 63 Cal. 300: 62 C.L.J, 177. 

T—13 
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poscicssion.20 In Browne v. Duwson"^^ the plaintiff was a school¬ 
master who had been dismissed by the trustees of a school and 
had given up iiis room which had been taken possession ot > 
tliem and locked up. He returned the next> day and broke open 
the room. He was given notice to depart and on his peisisting 
in remaining was ejected. He sued tliem for trespass and it 
was held that he could not. Lord Denman, C. J. observed that 
a mere trc.spasscr cannot, by the very act of trespass, immediate¬ 
ly acquire po.ssession in law if the person ejected does not 
aciiuiescc in the trespass and is able to reinstate himself without 

delay in his fonner possession. 

9. Owner gets possession of whole by entry on part. 

Again a person having a legal right to enter upon laud acquires 
by entry a lawful po.sses.sion of it and may maintain an aetion ot 
1,i-<'si)a.ss against any per.sou who being in posswssion^ at the time 
of such entrv wrongfully eoutinues uixm the land.2- His enlr> 
proves the pos^sidendi and the law presumes the rest. 

Lntry or exercise of dominion on a \)art of the proi>erty by^the 
owner is also evidence in law of his po.ssession of the whole .22 

10. Trespass by relation.—The doctrine of ‘trespass by 
relation’ carries this presumption to its farthest limit. here 
an owncM- who had Ihsmi kept out of possession enters upon Ins 
land, his iiosscssion relates back to the date at which his legal 


21 ( .SVr Mcllish, L.J., In J'r partr FUlchrr, (tSTTi, 5 Cli. T), 809, 812; 
SCO also .ronrs v. Chapman. (1847) 2 Kx. 80a. 811; Cam;!, I.'<la,ul Commis¬ 
sioner V i'rrrdn, (1922) 1 Cli, 179; K. Muthaiar v. Kunhaian JiiUfi/. 

(1922) I.I..R. -14 Mad, 882 (P,r.): 48 I..\. .295: Dharichhna Kuari y. 

Fajnynd Kuor, A.l.R. lO.'M P:it. iSn. 

21 (1S40) 12 A. *!i: K. (>24; sco also Holmrs v. Tri/.soa, (18!>0) 10 A. 
E. 503; Bowyr^rv. Cooke, (1847) 4 C.B. 230; Ilemmiufhs^ v . Stoke Pofics 

Golf ('tub, (1920) 1 K.B. 720; PodobJwi v. Sith CoUeetor of BroacK 
(1S70) 7 Bom. H.C. (A.C..T.) 82; Paj Krishna v. Muktnram, (19101 12 
C.L .1. 005: 7 T.C. 700; Ro Vharjnalinya, (1914) T.L.R. 39 Mod. 57; 

K. V. liaiuht, (1927) I.L.R. 0 Pat. i94. 

22 liuTcher V. Butcher, (1827) 7 B. & 0 , 399; Kemminijs v. Stoke 

rofjcs Golf Club, (1920) 1 K.B, 720. 750. Of. rioldov v. Umeonl (1937) 

23 Per Parko B. in Jones v. WiUiatus, (1837) 2 M. & W. 32l>, 331; 
per Lord Blackburn in Bristow v. CormiVan. (1878) 3 A.O. at p. oOO; 
Duryaram v. Aini-ita Chandra, (1935) 02 C.B.J. 234. 
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right to enter first accmed and he can maintiain trespalss and 
recover damages or *'mesne profits' as from that date.^^ 

lO-(a). ‘Constructive’ and ‘juridical’ possession.— 
To some of the above cases where the law presumes posises- 
sion in a pei*son not having actual physical occupation, the ex¬ 
pression ‘constructive possession’ has often been applied: but it 
is also used with reference to a landlord or le^r who has no 
possession in the proper -sense of the term, and again to cases 
where the legal possession is with one and the custody is with 
his servant or agent. Similarly the phrase ‘juridical posses¬ 
sionhas been used for different purposes, to mean posses¬ 
sion as' distinguished from occupation or custody,^ exclusive and 
effective possession as distinguished from the instrusion which 
is' not acquiesced in by the opponent.^ It seems to be safe to 
avoid the use of these ambiguous phrases, and when they are 

used, their meaning must be ascertained from the particular 
context. 


11. Principles regarding- action of-trespass.—It follows 

that the persons who have possession in law can sue in trespass 

or, to state it in the historical order, those to whom the remedy 

of trespass was allowed are deemed to have possession in law. 

Thus a person who has a mere physical control like custody or 

occupation cannot sue, e.g., a servant or Licensee. In a Rangoon 

ca^ie the Privy Council held that in the case of a temple it was the 

trustiees and not the worshippers or beneficiaries that can sue a 

person who entered the temple for purposes of worship when he 

had no right to do so.^ On the other hand while mere title or 

^ _ 

24/ Barnett v. Guildford, (1855) 11 Ex. 19; Ocean Accident Corporcu- 
ti-on V. Ilford Ga^, Co., (1905) 2 K.B. 493; Elliot v. Boynston, (1924) 1 
Oh. 236; below para. 50. 

25 It was used by Savigny the German jurist for his own theories on 
the Roman law of possession; see Hunter, History of Roman Law, p. 388. 
It appears to be advisable in view of the diiference between the Roman and 
English law of possession to avoid the phrase altogether. 

1 Nritto Ball v. Bajendra, (1895) I.L.R. 22 Cal. 162. 

2 Dadahhcub v. Bub-Collector of Broach, (1870) 7 Bom. H.C. (A.C. 
J.) 82; Re Dharmalinga, (1914) I.L.R. 39 Mad. 57, 59. 

3 SaUat V. Bella, (1925) I.L.R. 3 Rang. 582 (P.C.): 53 I.A. 42. It 
may be otherwise if the worshippers have an exclusive right to worship as 

against others, e.g., persons of a lower caste; Ayiandarao v. ShanTcar 
(1883) I.L.R. 7 Bom. 323. 
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ownership without possivssion cannot ^ive a right of suit, a per¬ 
son in j)ossossion without full or any title can sue in trespass. 

A few comments have to he made on the last two propo^itions. 

12. Owner out of possession.—An owner out of posses¬ 
sion cannot sue in trespass, llis remedy would tonnerly have 
heen in ejectment or in some other form ot action on the casf*, 
e.g,, in tlie nature of waste or nuisance.^ A landlord or lessor® 
caJinot siie a pei*son for trespass on proi)ei'ty in the possession of 
a lessee.’^ It is the lessee wlu> should sue for tlamages or for 
possession. Wlu'n the lessee has not enleri'd on the pr^’uiises ho 
lias only an inicrcssv tvrmiu'i aiul <'annol su(‘ in trespass.® hen 
live lessee is in possession, the Ic'ssor can sue the tr<‘spasser only 
in the following eases:— 

(o) for damages for nuy physical injury ot a permanent 
nature,® 

{h ) for possession on helialf of the lessee, making him also 
a ])arl\' to the action,^® _ 

-I ('iirnmithni/ v. ('rtt-f, ( liejit) I.Ij.U. 5* . 1(0, lOJ. 

r. Turnrr v. Cormrou',^ Coal To.. (ISf.O) 5 Kx. 0:12; llanisotf v. Ultuk- 
intra, (ISO,4) 17 C.H. (N.S.) 07S; ('(.(./."■ v. Crahtn,, CSS2> 20 Th . D. 

nso; liallis v. IlaiKis. (ISOll) 2 Ch. 75. 

I! 'r!i:» s:)nie is tlu‘ position of a imatgogor wlu'u tlie moi t ;.;aiii’t‘ is in 

possession. Hut he eon sue for damages or injunetion where the inortgageo 

has not entereii. St r the .Imiienture Act. 1S7:’> (:'•(> -li \ iet. e. 

s. 25 {5>. 

7 liaxftr V. Taylor, (is;:2) 4 M. vV AU. 72; Daiooti v. Jayaranu 
(1020) l.H.i;. 44 Mad. 0;'.7; 40 M.L..1. :1S; Honuhandrn v. Ixamanmani, 
(1010) 20 (WV.N. 77:i: :10 I.t'. SOO; St ni rorshatl v. Taja l\ani, .V.T.R. 
10;h"t l.ali. ;170, On tlie (piestioii \vl\ether a. like rule applies or not ninler s. 0 
of the Speeilie Relief Art. .see ahove i)aia. 4, note 12. A inelvavannlar has also 
been allowiMl to sue :i Irespa.sser; ]'t nhaUithalo v. AtuUapyaa, tlS.O) l.L. 
]{. 2 Mad. 2.42; M utlniiijia- v. ('hoi'l'alinya^ (ISOl'A l.L.K. 10 Mad. .>.>5; 
Jlamotlarv. Lavhmi, (J02S) l.L.R. 7 Pat. 400; 7.hi»unn»rr;U v. T^u.mpati- 
(10:’t2) l.P.l*. 5ii Mad. :'>so : 04 M. P. .1 . .ail. 

H ilallis V. Ilaads, tlSO:’.) 2 C'h. 75; /)(iro(>J v. (1021) l.P. 

R. 44 Mad. 0:17: 40 .48; if. Midnaport Ztmiadari v. 77.u» Kan- 

vat, ( 1025) l.P.K. 5 Pat. Stt. 

0 Dohstrn. V. niariwort, (1847) 0 Q.B. 001, 1004; v. T’lVfotNa 

arnviny Dock, (1SS7) ilO (Mi. D. p. PIO; Shtlfir v. City of bom/on Klcct- 
ric Ijiyhtiay Co., (1805) 1 <Mi. :ns. 

10 Timccnyada v. I't nkofachala, (1015) I.T^.R. .40 Atnd. 1042: :>0 M. 
L.J. 258; seo also Souri AmmaJ v. r(/bive»jj (1015) AI.W.N. 12: 20 T. 
C, :!47. Tie can sue alone if the lessee does not object; Rd.i ivtxTiere v, 
Jadiinalh, (1005) 11 C.W.N. S2S. 
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(c) for a declaration of title, when the trespasser takes 
possession under a hostile claimd^ 

13. Historical development of remedies of lessors and 
lessees and owners out of possession. —The difference in the 
nature of the remedy allowed to lessors and to lessees is explain¬ 
ed by historical reasons and has left its mark permanently on 
the law.^^ Originally the remedy for recovering immovable 
property was what was knowm as the ‘real action,^ e.g.^ the action 
begun by the ‘writ of right.' As this action became cumbrous 
in procedure,special and speedier remedies were introduced 
from time to time. The ^assize of novel disseisin^'^^ was intro¬ 
duced during the time of Henry II to restore possession to 
disseised persons and punish the disseisor. It was modelled on 
the Uiciio apolii' of the canonist and the interdict un de vi of the 
Roman law.^^ But the lawyers of the twelfth century who borrow¬ 
ed the remedy borrowed also the theory of possession under 
the Roman law which required an animus domino (intent to 
deal as owner), and not merely an miimus possidendi or 
tenendi}^ and therefore denied this relief to the ‘termor’ or 
lessee for a term of years.^*^ According to them he had no 
^seisin’ but at best only a contractual right against his lessor. 
Leasehold interests were treated ais chattels and later on styled 
as ‘chattels real.’^® 

^ ‘ In an evil hour the English judges who were controlling a new 
possessory action which had been suggested by foreign models adopted 

11 Tiruvengada v. Venkatachala, above; Pamchandra v. Pamanmam, 
(1916) 20 r.W.N. 773: 36 I.C. 890. 

12 See Holdsworth, Vols. Ill, pp. 213-217 and VII, pp. 1-78. 

13 T)ic writ of right was subject to great delay as many excuses or 
‘essoins’ for non-appearance were permitted in that action. It was also 
tried by battle; Maitland, Equity, pp. 319, 320. 

14 ‘Assize’ meant originally sitting of a court or assembly; it was 
subsequently used to denote the things done, the enactments passed at such 
court or assembly; Holdsworth, Vol. I, p. 275. 

15 p. & M., Vol. II, p. 48. 

16 As to the exception to this rule in the Roman law {e.g,, ixT the case 
of the pledgee) see Hunter, History of Roman Law, p. 341. 

17 Per West, C.J. in the Land Mortgage Bank of India v. Ahmed- 
hkoy^ (1883) I.L.B. 8 Bom. at/p. 87. 

18 “The effect of this reasoning upon the English land law has not 
been happy. It has been to exclude interests for a term of years from the 
category of real property—to dmde our land law into halves”; Holds¬ 
worth, Vol. II, p. 205. 
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this theory at the expense of the termor. He must be the condudor who 
does not possess, or h-e must be the usufructuary who does not possess the 
land but has quasi-possession of a servitude. But they cannot go through 
■\Vith their tlieory. In less tlian a century it has broken do^vn. The termor 
gets his possessory action; but it is a new jrctioa. He is ‘seised’ but not 
‘seised of free tenement.’ At a somewhat later date he is not ‘seised’’ 
but is ‘ possessed. ’ EngKsli law for six centuries and more will have to 
rue this youthful flirtation with Romanism. ”19 


Thus ‘seisin’ which was originally s>nion\Tnous with ‘posses¬ 
sion’ c<ime to be limited to ‘possession of a freehold estate’ as 
opposed tio subordinate interests like leaseholds. Wlien the 
inconvenience of denying relief to lessees was felt, they were 
allowed a new writ, q^uire ejccit infra, tcrminunif but its scope 
was limited to cases where tlio person who ejected tht lessee was 
the lessor or a tiransferce from tlic lessor. It was after the 
Introduction of the action of trespass that they got an effective 
remedy; in its application, to lessees, iti had a special name, viz,, 
t}'espa.^s dc ejectione finnoc, or ejcctio firmoc simply. Though 
it was h'eld for sometime tiiat a lessee could recover only damages 
in this action he was ultimately allowed tio recover the land itself 
fi'om any dispossessor. For owners out of possession the proper 
remedy was not trespass but the ivrit of right or the ass-izc of 
novel disaeisiu: As trespass had become popular by its effective 
processes and the older remedies were inconvenient and cumbi’ous, 


owners were allowed to use a form of action similar to the above 
action of Lesset's known as ejcctio firmoc. This was done wth 
the lielp of many cui'ious fictions^® which in an age of rigid 
proeediu’e were the only means of relieving its hardships and 
extending old remedies to new cases.The now action of 
ownci's came to be known as Mhe action of ejectment’ and was 
highly popular with lawyers. 


19 I*. A' M., Vol. 11, p. lla. 

20 For 11 floseriptiou of them r Mnitloml, Equity, p. 351; Holds- 
worth, Vol. VII, p. 12. It wos made to appear as if the aetiou w'as by ivn 
imaginary lessee John Doe against another imaginary person who ejected 
him, Richard Roe. John D(m> claimed ai^ lessee under, the owner who oanio 

as real plaintiff and his title as owner was raised as an issue* in the 
action. Richard Roe wiXsS similarly considered to retire from the action in 
favour of tho person in possession who was allowinl to come in and defend 
upon tho terms of admitting the fletitious allegations of a leixse to John 
Doe, an entry by him and ouster by Richard Roe. 

21 See per Lord Haldane in Uammrrtou v. Di/sor/, (I91d) 1 -V,C. 57 at 
p. 09. 



IV] 


WRONGS TO immovable PROPERTY. 


103 


14. Scope of actions of ejectment, trespass and case.— 
The actiion of ejectment was w&ed not merely by owners 
out of possession but also by persons who were dispossessed by 
the defendant. After the Judicature Act it is simply called 

' an action for recovery of possession, ’' but) the old name ist even 
now used by lawyers and judges, and applied both to actions 
by owners out of possession who seek to recover property on the 
strength of their title, and to those by persons who have been 
dispossessed by a trespasser. But the action for damages for 
trespass still retains the characteristic of being a remedy in the 
latter case alone. For permanent physical injury to property, 
a landlord or other person having a reversionary interest can 
have an action on the case, while the person in possession can 
sue in trespass and obtain damages; though at the present day 
both would be called actions for damages for the injury, the 
right and the cause of action are distinct in each case. 

15. Possession without title.—Again a person whose 
possession was devoid of any legal right or title and might indeed 
have been acquired wrongfully can sue in trespass.^^ This is an 
elementary rule of the English common law. In this respect 
it did not follow the Homan law which distinguished legal or 
juridical possession from actual possession, and gave the right 
to the possessory interdicts to the former and not to the latter. 
The plaintiff in an action of trespass should, however, prove 
that he had the possession, i.e., the effective possession. If he 
and another wrongdoer are scrambling for possession one cannot 
sue the other in trespass. But if he is in possession, he is 
entitled to maintain it against all the world but the true owner. 
This is known as the rule in Asher v. Whit'U)clc^^ and was stated 
thus: ‘'Possession is good against all the world except the person 
who can shew a good title/' Therefore the defendant cannot 
plead merely a jus tertiif viz., that a third party has the legal 
right and not the plaintiff. He can however succeed if he shows 
the right to be in himself.In India the legislature has gone 
much fuither by enacting section 9 of the Specific Relief Act 

22 Graham v. Peaty (1901) 1 East. 244. 

23 (1865) L.R. 1 Q.B. 1 at p,. 4; per Cockbxirn, C. J.; sea also 
Perry v. Clissoldy (1907) A.C. 73. 

24 The Wimlcfield, (1902) P. 42, 54; Nicholls v. Ely Beet Sugar Factory, 
<1931) 2 Ch. 84. 
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■\vhk-ii (*ii;il)!os a disposst'ssod person to sue the trespasser and 
reeover tlu* property oven though the latter hap])oncd to l)e the 
owner himself.This special remedy caii lx* had only if the 
suit is hi-on^ht within six months of the trtvs])ass.i In suihs which 
do not fall within sectioii 9. tlie ordinary nde ot English law 
will at>ply, that in trespass the ])laintiff need only ])rove his 
t>revious po.sst.'ssion and the defendant can i>lead his own hnt 
iiot a tliird i)erson’s title.^ 

16. Plea of jus tertii in an action of ejectment.—In an. 

action of (‘jectment which is brought to t'ry a <piestion of title. 

tli(‘ plaintiff can succ'eed only if lu^ i>roves that he has a suhslst- 

in”‘ title, and the dcd'endant can ]>lea<l a jus Tn such 

('as('s the rule is: ‘‘The plaintiff can recov^n' only In' thestrenuth 

of his own tith' and not bv the wi'akness of the defendant’s.' 

% 

The (*aiii-e of action hen^ is a wi’on^' to ownership, while in Ihe 
suits (li'cnssed above, it is a wroni>’ to poss(\ssion. It is ir eessaiw 
to ke<'p in mind this distinction if we are to api>ly the afort'sjiid 
rules p]()perl\', and reconcile seeinin;Lily conflicting dicta as to 
plea of jus ti i-lii \n actions of I'jectment.^ Especially is 


! narhuUIdh \'. Kishnu Sooiidar, (ISiiT) S . K. Itsa*. Ismtiil 

.ti-itr V. .}fahomr(l, ( \S<,rA) 1 .T.,R. '20 Cal. S;U at S-tl!: 20 1 . .V . <»<> (P.O.') : 
s(c (il.sa the liomljay Manilatdars’ r'omts .Vet (Bom. -\<*t ll of tOlH'L s. o 
(<-i. 2 ). 

I Limitation Act, UK)S, .\rt . . 

- 'Phis is th-e vitMV of all the Ili^h (\nnts in Imlia except that of 
(’alcutta; see hnshitarar v. rc.vja/< r, (L'^sn I.T...R. S Bom. aTl: Ilniiu- 
Difnttrar v. .S’ri re/o; (/ of Slato for Indio. ( IDOO) LT-.R. Bom. 2S7: 'J Bom. 
Ij.lt. till; tt'oli v. .1 judh'f'O. ( ISDl) I.Tj.R. All. ; I'mrtio Situih 

V. J!omji, (liM4) ‘TO .Ml. ol; \orot/ono v. Dh innochar, ( U)0:r) l.L.R. 

2(» Mad. 514: 1.". M.L..1. 14C>; but see XoJojKishort v. JVre, l.L.R. 

50 Cal. 22. : 1^7 O.W.N. 100; Kiron Chantho v. /bo.'Cdii/m Knnutr, 
(lOll.'l) I.fj.R. (U ('al. 410: :IS C.W.X. 100; for other ruliuc-s on this 
point, SCO below para. 5.”.. 

a /''ntffmorton d. hit mint} v. Scott, (1802) 2 Last 407; Dor d. Hard- 
iiitf V. ('ool:r^ (IS.'U) 7 Binc‘ at p. 048, per .Mderson, .1; Dauford v. Mc 
.inultjf, (ISS.t) 8 A.C. 450; v. Viuoi/tJ:, (1014) l.L.R. 42 

Cal. 084, 421; 41 l.A. 200 (B.O.); Joifjohind v. /rtnaa/unn/am, (1028) 55 
M.L..T. 50 (P.(\); see also Xtirotjondoss v. Culot Hi Hoi, (1027) T.L.R. 
50 Mad. 927 at p. 008: 50 M.L..1. 7f)0 (F.B.). 

1 lior d. Ilaldaoc v. Uorvcif, (1700) 4 Ibirr. at p. 2487 per Lord 
Mansfield. C.J.; Hanrr Sornamoxm v. irn/.soa. (1870) 20 W.R. 211 (P.C.). 

h'.fJ,, cf. V. Whitlock, (1805) 1 Q.B. 4, with v. (Jenf. 

(185() 1 H. & N. 744; .see also Sumlar v. Parhati, (1800) T.Tj.R. 12 AIL 
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such caution necessary as in these actions the claim is often 
based not merely on title but also on a trespass. It is safer— 
now that forms of action are no more—to avoid these old names 
and look ati the substance of the cause of action in each case. 
Wlicther the form of action would have been trespass or eject¬ 
ment, the imle in Asher v. Whitlock applies if the plaintiff 
proves that his possession had been disturbed by the defendant.® 
In other cases the second iule applies and the plaintiff fails if 
his own case discloses, or the defendant can prove, a better 
right elsewhere.'^ Indeed the second rule is merely an applica¬ 
tion of the first as both are intended to protect existing posses¬ 
sion from disturbance. 

17. Origin of the rule protecting possession.—The rule 
protecting possession is woven into the very structure of English 
law and is not affected by forms of action. Indeed, it is much- 
older than the doctrine of ownership® and the remedy given to 
ownei^ to asseii their title.® We will see later that in the case 

55 (P.C.); V. Madh<iva, (1914) 27 M.L.J. 445: 25 I.C. 657; 

tSifaram v. Sadhity (1914) I.L.R, 38 Bom. 240: 16 Bom.L.R. 132; Suh- 
baiya v. . (1916) 32 M.L.J. 85: 40 I.C. 50; Lahh v. Singh 

Ahmed, A.I.R. 1927 Lali. 11; Chaturhuj Singh v. Saradd Charan Gt(ho, 
(1932) I.L.R. 11 Pat. 701. 

(y The observations of Ck)ckbuni, C.J., in tliis ca^e support this ex¬ 
planation and not any general appHication of the rule to all actions in 
ejectment. Tliey were cited with approval in Ferry v, CUssold, (1907) A. 
C. 73 bv Lord Macnaghten. Their application to the facts of Asher v. 
Whitlock is., however, not quite clear. The facts were these. The last 
male owmer liad in 1842 encroached on some waste land in a manor, and 
died in 1860 leaving a will by which he devised it in favour, of his widow 
and on her re-marriage, to his daughter. The widow remained in posses¬ 
sion with the daughter, and in 1861 married the defendant, and all three 
resided in the property till 1863 when the daughter died. The plaintiff 
who was the lieir-at-law of the daughter sued the defendant and was held 
entitled to recover. The defendant's plea that the last owner had no 
devisable interest was not accepted. The decision may be supported on 
the giound that the defendant waa in possession as ag«nt or bailiff of the 
daughter and could not deny her title; see Radcliffe, Cases on Torts, p, 282 
(foot-note); 32 M.L.J. 85 above. See also! on this point Dixon v. Gayfei'e, 
(1853) 17 Bear. 421. 

7 P. (Sc W., Possession, p. 92; Holdsworth, Vol. VII, p. 66; S. A. 
When, 41 L.Q-R. 145. 

8 ‘^The terai ^owner’ was first used in the yeai* 1340, and ^ownership’ 
in 1583”; Holdsworth, Vol. II, p. 78. 

9 The old remedy of the writ of right determined only the better 

T—14 
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of rlinllols Iho romcdios of tlic oarly law wore availnbk- only to 
I'lio f)(.‘rson who liad possession and inii)ai'tod this foatuic to the 
action of trospass.^^ It was after the action of eiectment be- 
caine pojiTilar and sn]>e)*seded the real actions^^ that coni’ts 
devt'loped the thcoi^ of ‘absolute ownei'ship' by holding: that in 
an action of ejectment the plaintiff shoTild prove a title not 
merelv better than the defendant s but <rood agcainst all the 

a 

world. 12 xhc policy of the law in protectino: possession apart 
from ownership and occasionally even airainst ouTiei’ship as in 
the^ case of the po.s.sessory interdict^^ of the Ixoinan law has exer- 
cis<‘d the minds of jurists and ]^hiloso]>hers.i^ The chief reasons 
for the ]>rotcction of possession are (a) the maintenance of peace 
and ordei’; ‘any other I’ule would be an invitation to all the 
woild to ss'ramble for possession’ll; {h) the intei'ests of pei’son- 
al s(‘curity; ‘tlie protection of possession of land and chattels is 
an (extension of that protection wliicli the law throws around the 
IxusoTi.'!^ interests of owners; otherwise they would be 

l>ut to the trouble and burden—not always lip:ht—of ]>i'ovinp: 
their title before ^ettin**' back possession. The protection 
of wion.u’ful possessoi*s is only an unfoi'tunale thougrh 
unavoidable eonsecpience of ]>ro1ectinp: riy:htful possessors.!® In 

as lu'twiM'n tli(‘ parties; Maitlanil. Kqtiity, p. ai'J; IToldsworth. \ ol. 
HI, jj. 0(1. 

m Srr below ('hap- V. ]mra. I t. 

11 Tliey w(Me abolhshea by the Keal Pio|Vi'rty lainitntion Aet, iSSIt 
(It t Will. IV, e. '27, s. .“al') but luul long; ag:o fallea into disuso. 

12 (7. Sfihuni V, Sht(7t\ (ITOil 4 T.K. (iS:? at: p. (iSa; /lord, 
/lojra. V. 7/oni. (ISIIS) a At. .S: W. aaa*. /Joe d. Goody v. Corttr. (1S47) 
!> Q.n. SC.a; Dor d. ('arfrr v. Ihfrmtrd, (1S40'1 la Q.P. 945; see HoUls- 
worlh, Vol. A’TI. pp. (>(1, 79. 

12 h'.fj., Savijiiiy. Kant, TlolmOsS, Alaitbunl; -vee Hoblsworth: Vol. Ill; 
p. 9r». The l-'n^lish rule is traceable to Iteriuanie eustoius of aneiont 
t inu's. 

II 7V r T^iord Kenyon in )!*//>?> v. 7’’o.r, (17974 7 T.K. a91 ati p. a97; 
Holmes, ('ommon T.aw, p. *Jia; ••T.,aw. boini*' a praetieal thing;, must found 
ils(*ir on tietual forces. It is quite enough, therefore, for tho law that 
man, by an instinct which he shares with the <h>nK\stie dog;, and of which 
the seal gives a most striking exanqde. will not allow himself to bo dis* 
]K)ssevSsed, either by fore<‘ or fraud, of what be bolds, without trying- to got 
it buck again.'* 

15 Pee Tjord Penman in Spt tirr, (1,^44) la M. & AY. 571 at 

p. as I, 

ifi P. A M., Vol. U, pp. 41, -12. 
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•other words possession is protected (a) as a branch of the 
criminal law, (6) as a branch of the law of tort, (c) as a branch 
of the law of property. In particular times and countries the 
interests of public peace would be more paramount than other 
speculative grounds of legal policy. While in mediaeval Eng¬ 
land the courts furnished remedies of the assize of novel disseisin 
and the writ of trespass to protect mere possession, the Indian 
legislature has in the nineteenth century gone further in the 
same direction by helping dispoissessed persons to get back 
possession even from rightful owners by means of a suit under 
section 9 of the Specific Relief Act and of an application to a 
Magistrate under section 145 of the Criminal Procedure Codc.^*^ 

18. Disturbance of possession. —We pass on to the second 
point to b© proved by the plaintiff in an action of trespass, viz., 
that his possession was disturbed by the defendant. In the old 
form of action, the usual allegation was that the defendant 
‘^broke into the plaintiff’s close,” clcmsum fregit. The disturb¬ 
ance of possession may be {<v) by entry of the defendant on the 
property, (&) by hiis remaining on it after any license or permis¬ 
sion to remain was cancelled, (c) by any physical injury to the 
property or placing inanimate things on it, {d) by entry of the 
defendant’s cattle on the property. 

19. Entry of the defendant. —The entry of the defend¬ 
ant must be his voluntary act. An involuntary entry {e.g., 
being carried against his will and without his neglect by a run¬ 
away horse) is not a trespass. But if it is voluntaiy, even an entry 
made by mistake is a trespass.^® The plaintiff need not prove 
that it was wilful or negligent, much less that it was attended 
with any force, violence or damage. The words in the writ, vi 
et armis and ^ad grave d^mmem became long ago mere surplusage. 
Merely setting foot on another’s property is in law a trespass.^® 
In this respect the civil wrong differs from the offence of crimi- 

17 See below para. 55. The proceeding under s. 145 bears a very 
close resemblance to the possessory interdict known as utu possidetiSf as to 
which see Hunter, History of Roman Law, p. 357. 

18 Barely v. CJarfcson, (1682) 3 Lev. 37; Preston v. Mercer, (1656) 
Hardres 60; see Radcliff, Cases on Torts, p. 223, 

19 The case of ^Thoi'ns* (1466) Y.B. 6 Ed. IV fo. 7 pi. 18, Kenny, 
Cases on Torts, p. 379 is an early and well-known authority on trespass. 
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iial tivspass' ill whioh an intrnt to annoy, insult or intimidate is 

a lUH'Kssarv inuivdiont.^o “‘Th<' deiVndant's intention cannot 

« * 

be considered in 1res]>ass, but in felony it would be," said Rede. 
(Vd . in an old cast* in which a person was held liable in trespass 
tlioiieh lie said ins motive was only to do a u'ood turn to the 
plainlift.^^ t'ivil trespass to proiierty also differs from personal 
injury whieh its usually' aclionalile only on proof of intent or 
ne.uli^t'iu't*. 'i'he law may seem to Iiave <^‘one furtlu'r in the 
]>rot('clion of propt'ity than in that of tin* human jiei'son. Thle 
explanation is a^ain historit'a!.*^^ As many of the actions of tres- 
jiass were really brought owin^' to tile inconvenience of the real 
act ions to esiablish disjiuled 1 itle. a mere enl ry or some such slight 
invasi<»n of ))roperh\' was considmH'd enough to found a cause of 
action, and the* lr<'spass was only a pe<i: to han" the ense npon. 
f)n the otlier hand the law as to personal in.jui*ii>^ ^^■as not snb- 
je(‘l to an\' sucii liistorieal accident. Street su"ji:ests that the 
above distinction rests also on practical j>rounds. Tie observes 
that “a man may w.-ll be expected to ]>rottH*t himself within 
c<*rtain limits from ]>hysical hurl, but tlh're is often no other 
('\e than that, of the law to uuard bis lands."^^ This may be so. 
Riobably tlie law refle(*ts also social opinion and sentiment in 
lirohihiliim* (‘ven mistakoTi and uniiiiarded instnrsions into 
anotiu'r’s pri'inisi's. In eft’ccl. the rule is not so hanl or excep¬ 
tional as if. ma>' ai>])(*ar. as every pei*son is expected to know 
will'll he 1 ransuresses int'o anotlier's boundary, and a trespasser 
if his a<‘t is not intentional is at least m'^Tijit ut . A iiei-son is also 
liable for tin*, ('utrv bv his vServaut or ap:ent aetino: under his ex- 
pi’css or implied authority.^'* 


A prison \v:ih lo'lil liable l\>r eoin^' on liis iieijihhour’s laml to remove the 
thorns whiili r('ll from his tii'es wliii W ho was vuttiuj;* from his own laiul. 
Por other well-known stal<*menls of the rule, see Entivk v. f’emn/doa, 
(17(15) last. 'rr. at pp. 10:^1). lOlHi; Ishbif V. ll/iiO. 2 lal. Kay. 

St(\ liowever, Kestatemeut. l(>iy 

“C S. t-H, I.P.l'.; see v. lUnrnu} Koo, (H>17) 41 

Ma<l. loll. 


•■^1 Tim ease of Tithes ( 1507) Y.H. 
(^ast's on Torts, p. :>7(>. 

Hohlswoith. Vol. VltT, p. nU 
2:1 Foumlntions of r.ei:al Inahilitv. 

2-1 (Jrcfiori/ V, Piiu r, (18:^0) i> K. 

Oral'!/, (1919) 1 Ch. 1. 


-I Hen. vii fo. -7, pi. 5: Kenny, 

Hohmxs, (.^ommon Law. p. 97. 
Vol. 1, p. 24. 

& O. 591 : Jost ph Kiinti. Ltd, v. 
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20. Entry below the surface.—Entry below the surface 
would be a trespass, as where a peuson excavates mines or builds^® 
under another's soil. 

21. Entry above the surface.—The law regarding entry 
into air-spaoe was not clear^ but has been defined by statute in 
the case of flight by aircraft. In 1919 it was agreed by the 
nations who were signatories to the International Convention of 
Paris^ relating to Aerial Navigation that their aircraft should 
be at liberty to fly over the territories of one anothen This 
Convention was given effect to in England by the Air Navigation 
Act, 1920,3 and in India by the Indian Aircraft Act, 1934.^ 
These Acts declare that “no action shall lie for trespass or 
nuisance merely by reason of the flight of aircraft over any 
property at .a height above the ground which liaving regard to 
wind, weather and all the circumstances of the case is reasonable 
or the ordinary incidents of such flight. “ This immunity is 
subject to the condition that the provisions of the Acts and any 
Order in Council or regTilation made thereunder and of the Con¬ 
vention are duly complied with. Even apart from the above enact- 
mjents, it iis doubtful whetheir the mere flight of a|ircraft oveir* 
another’s land would be an actionable trespass. The maxim, cuj'ics 
est soluiriy e-jus &si lisque ad coelum,^ ‘the owner of the soil is 
owner also of the whole column of space above the surface’, cannot 
obviously be invoked to solve so essentially a modern problem.® 
Dr. McNair has pointed out that apart from the maxim there 
is no wan*ant for the view that there can be any possession or 
ownei'ship in a mere column of air-space as distinguished from 


25 Willcox V. Kettell, (1937) 1 A.E.R. 222. 

1 Fickeri/ng v. Budd, (1815) 4 Camp. 219, 221; Fay v. p7-entice, 

(1845) 1 C.B. 828; Kenyon v. (1865) 6 B. & S. 249, 252; Wands¬ 

worth Board of Works v. United Telephone Co.^ (1884) 13 Q.B.D. 904, 
927. On this subject see McNair, Law of the Air, 1932 (Tagore Law 
Lectures, 1931) . 

2 Above Chap. Ily para. 9. 

3 ]0 & 11 Geo. 5, c. 80, s. 9. Above Chap. II, para. 10. 

4 Act XXII of 1934, s. 17. 

5 Co. Litt. 4 (a) ; see Corbett v. Hill, (1870) L.U. 9 Eq. 671; Ban- 
chod Shamji v. Abdulla Bha/i,. (1904) I.L.R. 28 Bom. 428; 6 Bom.L3. 
356. 

6 Another such problem is illuminated sky-writing by aeroplanes for 
advertisement, which may be restrained; as a nuisance;, 173 L.T. p. 90. 
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air or other contents of that spaced The maxim would however 
be applicable to the air-espace within the height of buildings and 
capable of effective possession. Therefore an owner of land 
may nse that space as he likes by building on it and can remove 
any projection into it like an overhanging tree, bough or cor¬ 
nice.** Blit it is (loubi fill if llu'se projeetie.ns would per sc be 
trespasses.® In a Bombay case,^® the High CouH held that a 
peivson who.se eaves i>rojeeted over the land of another for a 
pi'iiod of twelve yi^ars did not ac<piin‘ a. right to maintain them 
by adverse possession, as tlu* eolumii of air occupied by the 
pi’ojection was not imniovabh' i>roperly witidn the meaning of 
Art. 144 of tlie Limitation Act, The Amm-ican Kestatement has 
adopti‘d the view that an entry into aii'-space over another’s 
land is a trespass, though entry by aircraft for purposes of 
travel in a r('as.onal)le manner at: a ])roiier height and, in accord¬ 
ance witii 7*egulations in force is i^rivileged.^^ The privilege 
is lost and it is an actionable trespass if, for instance, aircraft is 
used for spying on or taking motion ]uctures of the activities of 
a ]H‘i*son on the land. When a pei’son makes a forced landing 
071 or has to fly at a low altitude over a77othor’s land for self- 
pi*ot(‘.eti()!i, it is a l7-('spass hut excused ou the groinid 
of neci'.ssity.^^ If the ti’ospass is accompanied liy material 
damagi‘ to ixu-son oi* iiroiiei'ty. it would involve an absolute 
liahilitv in Biigland bv I'l'nson of tlie statute afoivsaid.^^ 

22. Remaining- on land after expiry of licence.—Komain- 
ing on a7u>tln‘i’’s hnid aftt'i' tlie licence to remain is revoked is also 


7 TjUW of llie Air, pp. .**!», .'M. 

R Lrmmoti v. (IS05) .V.O. 1; as to a. conuco see Kxinj Bvhori 

V. I^asdto, (lOlS) 47 T.O. OoO (Omlti) ; Chhapania} v. TZemc/wok?. A.I.R. 
19^72 Bom. 224: 24 Bom.L.R. .29;*); (onvoa) ; Dhohxiahhoi v. Hiralai, A. 
l.R. 19.20 Bom. 2: 27 Boin.B.R. 929. Such permanent stnicturos axe 
actionable without proof of damago nnlike an overhanging trw; v. 

G-iddtf, (1904) 2 K.B. 41S. But both enn be removed \Yitho\it proof of 
damage. 

9 iSVc, Iiowever, Ixamasuhhur v. Bhenhagaratnnm, A.I.R. 1927 Mad. 

257; Ka.^hi Bai v. Vallahhai, (1922) I.B.R. 40 Bom. 827: 24 Bom.L.R. 
205. 


10 Chhnqanlal v. Jlcmchand^ above, 
n H 159, 194. 

12 197. 

13 .VbovoCliap. II. para. 10. 
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a trespass though the entiy was justified by the licence. But the 
continuance in possession or ‘holding over,’ as it is called, by a 
lessee after the expiry of the period of the lease will not be a 
trespass because unlike the licensee or invitee the lessee has the 
possession and not the lessor.When a pei-son who had a 
limited right of entry exceeds that right, e.g., uses the highway 
for some other purpose than passing over it, he is liable for a 

trespass.^® 

23. Physical injury or placing inanimate things on the 
land.—It is a trespass to cause physical injury, {e.g,, to dig 
in another’s land or work mines or pull down a house), or to 
place thing's on another’s land. The placing of even a single 
stone on another’s iand^® or driving a nail into another’s wall is 
a trespass. The injury must be^direct. If it is indirect or con¬ 
sequential, it is not a trespass but may be a nuisance, e.g., allow¬ 
ing water to escape into another’isi land from a drain^"^ or spout^® 
in one’s own land, digging in one’s land and causing a subsidence 
of another’s,allowing one’s trees to oviefrhang a neighourls 
land.2o The liability for trespass to land may be in theory 
absolute, but there is likely to ha some element of -wilfulness or 
want of care on the part of the trespaslser. The liability may,. . 
however, be absolute under a rule of the common law like that 
in Rylands v. Fletcher^^ or under statute like the Air Navigation 
Act. Finally it must be noted that trespass is a continuing 
wiong as long as the injury to the land continues or the thing 
placed on the land continues to be there. The foUowng case 
is an illustration. The defendants who were a firm of builders 
and contractors, engaged in puUing down the upper storeys of 
certain premises, omitted to remove the rubbish which thereby 

14 10 & 11 Geo. c. 80, s. 9; above paxa. 12. 

15 Harrison v. Duke of Rutland, (1893) 1 Q.B. 142; Hickman v. 
Maisey, (1900) 1 Q.B. 752. 

16 Gregory v. Piper, (1829) 9 B. & C. 591. 

17 TeTiant v, Goldwia, (1704) Ld. Eaym, 1089. 

18 Reynold's v. Clarke, (1725) 2 Ld. Raym. 1399. 

19 Below Chap. VI, para. 28. 

20 Srmthy, Giddy, (1904) 2 K.B, 48; cf. Simpson v. Weber, (1925) 
T.L.B. 302 where the defendant was held liable in trespass for allowing 
a creeper to grow and block the plaintiff^s gutter. 

21 Below Chap. VI, para. 64. 

22 Above Cliap. II, para. 10. 
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IVll on tlio root' of an adjoiiiini>- house. In course of time the 
ruhhisli S'ol into a drain ]>ipc in that house and. by choking the 
gully causc'd the has(’7ncnt to be flood(‘d during a heavy rain. 
The i)laintiff was a tenant of the house who had entered into 
j)ossessiou after the. oi’iginal act of trespass, viz., letting mibbish 
to fall on the house. It was held that he could sue the defendants 
foi‘ trespass and tlu* consetiuenfial damage as tiie tres]>ass was 
a I'onliTiuing wrong.^^ 

24. Cattle-trespass. —In l-higland the owner oi cattle 
wliic'h sli'ay into another’s huid has always l)i'en laid liable lor 
a tres])ass.^^ This is anomalous and not in keeping with tlie 
dislinclion betweiui 1res]>ass and case. "W hih' trespass would 
lie whion a man drove his animals on another s land, case should 
hav(* Ik'cu the remedy wlu'ther it was his cattle ov water that 
(\s('ai>e(l from his land to atiotherBut the entry ot cattle 
has been treated liko-tJu^ entry of the owmer himself as a direct 
injury to possession.^ Iti either ca>e no actual damage need be 
prov(‘d and nominal damages may be awarded tor tlu' mere! 
(‘ntry.“ But. unlike the other categories of tresintss the liability 
for ca'tth'-lrespass is absolute.^ In other words it is unnecessary 
for the plaintiff to prove intent on lU'glignmce, and it is not t)t)en 
to th(^ defendant to ]>rove its aliseneo and eseape liability. The 
mb' as to ealtle-1 respa.ss has had a great inflnmee on the modern 
law. It cervisl a.s llu^ 1‘oundation of the doctrine ot htfhrnds v. 

atul for that. pnr]>ose has been assimilated to the cate¬ 
gory of nuisance. It comes of a very ancient stock o\ legal ideas, 
as sp('cial rules for eomp(Mrsation for damage to ero]>s by straying 
(‘atth‘ art' found in ancient coties, like the Twelve Tables of 


2 ( KonsJ^irr v. Oondmon. (t02S) 1 K.P. 4*J1. 

21 I^i/Iands' FI<^trhn\ (ISiUi) L.U. 1 Kx. '2ar>, 2S0 2'^4 . 

2" (’tiitty, Ploiitlitig, ]). laO; Sidmoirl, Torts. A. (V 

1 BliU'kstonc iii, p. 211. 

2 Fllis V. Loftu.'i Iroi) Co„ (1874) B.K. 10 C .V . 10. 12. 

v. Flefchtt\ (ISOO) T^.K, 1 Ex. 205: Wiginoie's mtielo in 
Relertod Essays, 72; Pollork, Torts, p. 514; hut st t' Joromiali Sntith’s 
nrtioto iit Selected Essays ]>. 209. In India this rule is eontirined by tho 
Cattle Trespass Aot^ ss. 10 and 29. S. 20 makes the tmspass of pigs oven 
piinisliahlo apart from negUvt. The rule has also been followed by tho 
courts; Madho v. (1912) 17 l.C. 899 (Nag.). 

■I Below Chap. VI, para. G4. 
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Eome® or the Code of Manu.® The right to distrain cattle 
which do damage and to detain them till compensation is paid 
is stOl part of the law and is traceable to the primitive custom 
of noxal surrender.*^ 

25. Defences to liability for cattle-trespass. —To this 
strict rule of liability for cattle-trespass, some defences or 
exceptions have been recognised, (a) Act of a third party. 
The owner of the cattle is not liable if a stranger let them loose. 
If however this was due to his owru negligence, he will be liable.® 
(h) The plaintiffbreach of duty to fence hia land. The duty 
may arise under statute, contract or prescription. ® There is no 
general duty under the common law to fence one’s land from 
another’s and the absence of a fence in the plaintiff’s land is 
ordinarily no excuse to the owner of straying cattle.^® Nor can 
the latter rely on a contract between the plaintiff and a third 
party, e.g.^ the plaintiff’s landlord, with whom the plaintiff 
was under a covenant to fence the land.^^ (c) That the 
plaintiff’s land or premises adjoined a highway and the defend¬ 
ant’s cattle were driven along the highway without any neglect 
on the part of the defendant or his servants.^^ In such a case 
the defendant has also a right to go on the plaintiff’s land for 


5 Table VIII, Clause 7; see Prichard and Nasmith, History of Romau 
Law, p. 93. 

6 Chap. VIII, 240, 241. 

V Below paras..• 44 and 45. 

8 Me Gibbon v. Me Cwrry, (1909) 43 Ir. L. T, 132. 

9 Room V, Wilson, (1817) 1 B. & Aid. 59; Good^yn v. Cheveley, 
(1859) 4 H. & N. 631; Singleton v, WUUamson, (1861)' 7 H. & N. 410; 
as to casesi where a person is sued for breach of a duty to fence and result¬ 
ing damage, see Lawreyice v. JenTcinSy (1873) L.B. 8 Q.B. 274 (a pres- 
•criptive duty) ; as to a duty under statute, see Ry. Clauses Consolidation 
Act, 1845, 8 & 9 Viet. c. 20; cf. Faweett v, V. 4" N. Midland Ry, Co,, 
(1851) 16 Q.B. 610; R/Hchetts v. E. 4r 7F. India Docks Co., (1852) 12 C. 
B. 160; Lnscombe v, G, W. Ry. Co., (1899) 3 Q.B.. 313; see below Chap. 
XVII, para. 4; as to duty under contracty see Firth v. Bowling Inon Co 
(1878) 3 C.P.B. 254. 

10 Dovastonv, Payne, (1795) Sm. L.C., Vol. II, p. 160; 2 H. Bl. 
527; Boyle v. Tamlyn, (1827) 6 B. & C. 329. 

11 Molgate v. Bleazard, (1917) 1 K.B. 443. 

12 Tillet v. Wa/rd, (1882). 10 Q.B.I). 17; Ga/ylef ajid Pope v. Davies, 
4" Son, (1924) 2 K.B. 75; Madho v. Akaji, (1912) 17 I.C. 899 (Nag.). 



114 


THE LAW OF TORTS 


[Chap. 


taking them back and is not liable for trespass if he does 
In Ga/ylei' and Poye v. Danries S’ Son,'^^ McCardie, J. observed 
that this rule is “just and convenient and agreeable to modern 
notions and everyday life”, and that it rests on the principle 
that owners of property adjoining a spot on which the public 
have a right to carry on traffic take the risk of their property 
being injured by that traffic and cannot I'ecover merely on the 
ground tliat the defendant was the owner of tlie vehicle or 
other thing which caiised the injuiy and ^vithout proof that the 
injuiy was diie to intent or negligence.^® In tlie particiilar 
case the defendant was held liable as theiv was negligence in 
leaving his carriage and horse unattended in a public street. 
Subject to such defences the owner of cattle is liable to the 
occupier of property on which they trespass. 

26. Extent of liability for cattle-trespass.—The owner 
of the tiespassing cattle is liable to pay damages for the mere 
trespass and also for any consenuential damage, c.r/., damage 
to crops^® or infection of the plaintiff's sheo|> by the diseased 
siieo]) of the defendant’s,^’^ injury to tho plaintift"s mare by the 
defendant's horse kicking or biting it.^® But injury to a man 
l)y the d<‘fendant’s horse is not a natural consequence unless the 
defendant knows that his lioi-se had a tendency to attack men.^® 
When the element of trespass on land in the plaintiffs posses¬ 
sion is wanting, a person complaining of injuiy to himself or to 
his animals l)y 1he defendant's cattle ennnot recover meivly on 
liroof of tho injuiy and without proof of the defendant’s fault.®® 
Tims while in EJK^ v. Loftiu^ Iron. To .,21 the plaintiff recovered 

13 Ooodwyn v. Cheveley, (1859) 4 H. &- N. (tSl; sre also Toforonoea 
to old precedents in support of this: rule in the artiolo of Wignxore. Seloct«l 
Essays on Torts, pp. 74, 75. 

14 (1924) 2 K.B. 75 at p. SH. 

16 The learned Judge cited tlins principle from the judgment of Lord 
Blnckburn in Eiver Wear Co7nmi.ssioners v. -•IdnnK’fon, (1877) 2 A.C. 743, 
757. See also a similar dictum of Lord Blackburn in Hyland^a v, Fletcher^ 
(185(1) L.R. 1 Ex. 205 at p.. 285. 

16 IVellaway v. Courtier, (1918) 1 K.B. 200. 

17 Theyer (1918) 2 K.B. 333. 

18 EUis; V. JjofUis Jrm\ Co., (1874) L.R. 10 O.P. 10. 

19 liradley^ v. Wallaces, (1913) 3 K.B. 629. 

20 Cox V. Burhidge, (1863) 13 C.B.K.S. 430; Heaih*s Oarage t . 
Hodges, (1916) 2 K.B. 370. 

21 (1874) L.E. 10 C.P. 10. 
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when the defendant's horse put its mouth across the fence and 
bit his mare, in Mant<m v, Brocklehank^^ the plaintiff could not 
recover when his horse was kicked by the defendant's mare while 
both' were grazing in the field of a third party. 


27. Trespass of other animals besides cattle. —The above 
rule applies only to the trespass of cattle^s and not of other 
animals, e.g., a dog^^ or a cat.^f^ In the case of these animals, 
the plaintiff can recover only on proof of the defendant's fault, 
viz., keeping them with knowledge of their mischievous tendency.^ 
But no action for their mere trespass will lie. In Mason v. 
Keeling,^ Holt, C. J. explained the distinction by the thteory 
that trespass lay only in respect of animals in which a right 
of property existed in law. ^ That this theory is incorrect is now 
generally accepted.'^ In Buckle v. Holmes^ where the owner 
of a cat was held not liable for its straying into the plaintiff's 
premises and killing his pigeons and fowls, Bankes L. J. stated 


22 (1923) 2 K.B. 212; Salmond (Torts, p. 566) observes that this 
case seems inconsistent with In re Polemis^ as to which see below Chap. 
XIV, para. 64. 

23 I.e., horses, oxen, swine, poultry. There is no reported case of 
trespass of poultry. See Hadfwell v. Pighton, (1907) 2 K.B. 345 (owner 
of fowls held liable for injury to a person riding on cycle in a highway) . 

24 Mason v. KeeUng, (1699) 12 Mod. 332; Brown v. Giles^ (1823) 1 
C. & P. 118; Sawnders v. Teape, (1884) 51 L.T. N.S. 263. 

25 Buckle V. Solmes, (1926) 2 K.B. 125. 

1 Bead V. Edwards, (1864) 17 C.B.N.S. 245 (a dog accustomed to 
chasing and destroying game). 

2 (1699) 12 Mod. 332 at 335. 

3 This appears to have been a passing invention of Holt and a com¬ 
pound of two different ililes of the common law, viz,, first that theye can 
be a larceny only of cattle, horses, poultry and other animals fit for food 
and not in respect of dogs, cats and other base animals not fit for food; 
1 Hawk. P.G. Bk. I, c. 19, s. 43; Halsbury, Laws of England, Vol. I, 
p. 368; Ma/fi/ndm v. Mocicett, (1824) 2 B. & C. 934; and second, the rule 
which prevails on the strength of a similar rule in the Roman law that 
where animals in’ which, a man has no property (e.g„ wild animals) escape 
from a man's custody, he 5s no longer liable for any injury they may 
cause; Mag v. Swrdett, (1846) 9 Q.B. 101 at p, 113; Haisburyj^Laws of 
England, Vol, I, p. 378. 

4 Per Willes, J. in Cox v. Bv/rhidge, (1863) 13 430 ; 

Holdsworth, Vol, VIII, p. 470; Wigmore's article in Selected Essays on 
Torts, p. 75. 

5 (1926) 2 K.B. 125 at p. 129. 
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the real explanation to be that the stricter rule in the case of 
cattle was due to their tendency to stray and eat crops unlike 
dogs and cats which, there to re, are usually allowed to wander 
and are not kept shut up like cattle. 

28. Trespass by a tenant-in common.—As regards joint 
tenants or tenants-in-common, acts done by one of them in the 
usual course of enjo^unent will not amount to a tiH?spass. ® But a 
co-tenant will l>e liable it his act amounts (a) to a total exclusion 
or ouster of the othei's^ ; (h) to a destructive w'iiste of the common 
property,® r.r/., pulling down a building. 

29. Justifications.—We now proceed to deal Avith certain 

justifications® which deserve special notice here, (a) 

Authority of party, (b) Authority of law. 

30. Authority of party.—It may be by (i) grant or (ii) 
leave and licence. 


31. Grant.—The grant may be of the absolute right 
under a sale or gift, or of a smaller right under a mortgage or 
lease, or of an easement or other servitude like a right ot way 
or right to eateh fish or to eut trees or grass or to shoot game. 
In India a transfer of any interest in immovable propeily can 
bo made only by a regis'tered document where its value is above 
Ks. 100. Tlie defendant may plead a grant by the plaintiff him¬ 


self or lie may plead one from the real owner. 

32. Leave and licence.—It may be from the plaintiff 
himself or from the real owner. In the latter case the defendant 


0 tVatsoii 4'* Co, V. l^atnchaiul, (1S90) I.T^.R. 18 Cal. 10 (P.C.): 17 
I.A. 110; I\a>tn Sitifjh v. Jiodha SintjU, (1934) 15 Tjah. )08. 

7 Jacobs V. SVtrrtiv/, (1872) L.K. 5 H.I.. 404; soo also .Umhoi/. Ash 

and Kamcdi/ v. Jlall, (1849) 7 C.B. 441; Mahtsh v. Noxohai, (1905) 
I.L.R. 32 Cal. 837; HaUirom v. (1920) 24 C.W.N. 1057: 00 

I.C. 298; CurHmhhoif v. Crcct, (1929) I.L.R. 57 Cal. 170. 195. 

8 Sec previous note. For oases of iv oo-owuor building on oonunon 

land, Shro Pershad v. Lrclah, (1873) 20 W.R. 100; v. .4Hup» 

(1889) I.L.R. 12 All. 430; Kanokayya v. (1895) I.b.R. 

19 Mad’. 38; Ilcmanta v. Paranayorc, (1914) 19 C.W.N. 442: 24 I.C. 
313; Mo)uincha7\d v. Isakhhai, (1900) I.L.U. 25 Bom. 248: 2 Bom.L. 
R. 898 (a co-tenant laying- a drain is not ouster or >va8te) . 

9 For a dctnilod and intorosting enumeration, 4ti0 Bflitatement ^ 167, 

etc. 
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must, prove the ownership of the licensor and the authority front 
him. The law with regard to licences has been laid down in a 
number of decisions in England and has been enacted substan¬ 
tially in the same form in India by the Indian Easements Act.^^ 
A licence may be express as in- the case of a guest in a house or 
a person who has purchased a ticket to attend a cinema. It may 
be implied from the conduct of the grantor, as where a person 
is habitually allowed to use another's land as a shortcut. The 
essence of a licence is first, that it is personal to the parties and 
cannot be assigned. But unless a different intention is express¬ 
ed or necessarily implied a licence to attend a place of public 
entertainment may be transferred by the licensee. Secondly, 
a licence is revocable by the licensor. But it cannot be revok¬ 
ed if (lO.) it is coupled with a transfer of property' and such 
transfer is in force, {b)_ the licensee acting upon the licence has 
executed a work of a permanent character and incurred expenses 
in the execution.^® Thus the transfer of a right to cut trees 
or to shoot game on a land involves the acceseory licence of 
going on it, and therefore it cannot be revoked. If a licence is 
validly revoked, the licensee's continuance on the premises is 
no longer lawful and he becomes a trespasser from that moment 
or after such reasonable time as is necessary for him to quit the 
place.Like any other trespasser he can be ejected if he 
refuses to quit. He may be able to sue the licensor for breacih 
of contract:, ^5 but cannot sue a stranger for disturbance of his 
use of the property under the licence.^® A question of some 
nicety and difficulty has arisen as to the rightsi of a person who 
has purchased a ticket to attend a public entertainment like a 
race meeting or a cinema. Can he be evicted by the licensor 
before the meeting or the performance is over, and if evicted 
by force, can he sue the licensor for assault and battery? In 
Wood V. Leadhitter^^ it was held that he could not. In Hurst 


10 Chambers v. Donaldson, (1809) 11 East 65. 

11 Ss. 52-64. 

12 S. 56. 

13 S. 60. 

14 Hyde v, Graham, (1862) 1 H. & C. 593. 

15 King v. David Allen 4" Sons, (1916) 2 A.C. 54. 

16 Hill V. Tugper, (1863) 2 H. & C. 121. 

17 (1845) 13 M. & W. 838. 
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V. Picture Theatres^ Limited^^^ it was held that: he could. The 
two decisions are directly in conflict and the former is consider¬ 
ed to be no longer law. In the earlier ease, Baron Aldeison 
held thatt fthe plaintiff, the ticket-hoidei*, was only a bare licensee 
and had no interest in immovable j)ropei’ty as it could be ac¬ 
quired only by deed. The later case proceeds, however, on the 
following reasoning. As the plaintiff liad purcluised the right 
to attend the performance to its end, tlie licence to go into the 
building and remain there for that purpose was accessory to 
that right and was, therefore, really a lieeuee eou]>led wnth a 
grant. Even if the grant required the formality of a deed under 
seal, the rights of the grantee would be protected in etpiity by 
means of an injunction restraining the grantor from ejecting 
the grantee in violation of the contract. No doubt, before 1875, 
a court of common law like the one which decided ll'ood v. Lead- 
hitter could not grant, relief on that basis and could only diivct 
the licensee to a court of equity. But in 1875 eoui'ts of law and 
equity were merged in the same court. Therefore the couH- of 
King’s Bench whicli decided Hurst's case in 1915. could, by the 
grant of an injunction, maintain the lieonsee in 
and regard any foiw list'd by the grantor to evict him as illegal 
and actionable. There is no irason why Hurst's case should 
not be followed in India. 


33. Authority of law.—It may arise for the purpose of 
exercising tlie rights discussed in the following six instances. 

34. Re-entry by the owner.—An owner may re-enter on 
his land and if he dot's st) ]>eaeeably cannot be sued for Iresi^ass. 
As he acquiix's by t'litry the lawful ]iossession of it, he may 
maintain trespass against any pei'son who wrongfully remains 
thei’C. He can also expel the latter by force if neeessai'y, 
Wliere his re-entry is attended with foi'ce somewluit different 
confederations arise owing to the. statutes against forcible entry^® 
in England. These stalules were ]mssed in the ^liddle Ages to 
avoid breaclics of the ]>eace“® and one of them, a statute of 


(1915) 1 K.B. 1. An Australian oaf^e has d^s^*entotl: 5^> L.Q.R. 
318. See Hanbury, Equity, pp. 117-9. 

19 (1381) 5 Rich. II, c. 7; (1391) 15 Rich. II, c. 2; (1429) 8 Henry 
VI, c. 9. 

20 Holdsworth, Vol. Ill, p. 280; P. & M., Vol. II, p. 49. 
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Kichard ha^ survived to this day and is still part of the law 
of England. It has been understood to prohibit re-entiy even 
by owners if attended with violence or a breach of the peace.^^ 
But the further question is whether, assuming that the owner 
gets possession by a forcible entry punishable under tlie statute, 
he can also be sued by the person ejected in a civil action for 
damages. Th^e question has raised a difference of opinion in 
the past but may now be taken to be settled by the decision of 
the Court of Appeal in Henimings v. Stoke Poges Golf 
This case decided that where the owner uses only the neces^sal■y 
amount of force to re-enter he is not liable in damages for tres¬ 
pass or for assault and battery though he may be liable to be 
prosecuted under the statute. It would be otherwise if he uses 
more force than is necessary. In- India there is no correspond¬ 
ing statute, and an owner entering by force cannot be sued for 
trespass,^^ If he uses excessive force or commits a breach of 
the peace he may lose the right of private defence and ha 
liable to punishment undea* the Indian Penal Code.^s He will 
also be liable in a suit under section 9 of the Specific Relief Act 
to restore the property to thb person ejected by him whether 
with moderate or excessive force. ^ 

35. Defence ajid re-taking of chattels. —The defendant 
. may justify an entry upon the plaintiff’s land to recover his 
goods when (i) they have been wrong*fully taken and placed 
there by the plaintiff^; he cannot, however, do so, if the plaintiff 
wfibse possession of the goods was originally lawful detained 

21 Rich. II, c. 7. For its terms, see Hermnings v. Stoke Poges Golf 
Club, (1920) 1 K.B. 720. 

22 Hemmings v. Stoke Poges Golf Club, (1920) 1 K.B. 720. The 
plaintiff on leaving his employment in a golf club refused to vacate a 
cottage of the club and he and has wife were gently taken out by the 
defendant's agent. The decision can also be supported on the ground 
that the servant was only in permissive occupation and could be expelled 
by force when his license was revoked; above para. 8. 

23 Above. It is now unnecessary to discuss the prior cases like New¬ 
ton V. Harland, (1840) 1 Man. & G. 644; Beddall v, Maitland, (1881) 17 
-Ch. D. 174, 180; Edwiclc v. Hawkes,. (1881) 18 Ch. D. 199. 

24 E. V. Bandhu, (1927) I.L.R. 6 Pat. 794. 

25 S. 103. 

1 See, however, the observations of Mullick, A.C.J. contra in F. v. 
Bandhu, (1927) I.B.R. 6 Pat. at p. 799. 

2 Patrick v, Colerick, (1838) 3 M. & W. 483, 
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them wrongfully, e.g., a bailee after the bailment has determin¬ 
ed^; {ii) they have been placed there in pursuance of the 
felonious act of a third ])erson^; (m) they got there by accident, 
an act of Ood®; but he cannot justify an entiw if it cannot 
l>e shown h'ow tlK“>' got there.® lie lias the right, to use I’cason- 
al)le force to enter and take back the goods,but violence or a 
breacli of the peace would be unlawful.® It is needless to add 
that a person lias no right to enter upon another’s ])remises to 
recover chattels that he himself has been instrumental in cans- • 
ing to he upon sncli premises.® Where a ]Hu*son lawfully drives 
cattle along a highway and some of them stray into adjoining 
land not fencc'd off from the way he can follow them and drive 
them out and is entitled to some reasonabh^ time for doing so 
before they can be distraiiu'd by the occujiier.^® But a peison 

has no right to go over another’s land for pursuing game or 
fox-hunting.^^ 

36. Abatement of nuisance. —The law confers a right 
on an occupier of land to enter uiion another’s ]iremlses for 
abat.ing a nuisiuice u])on them, cuf/., removing the filth on tliem.^^ 
But he must previously give notice to the occupier to abate thte 
nuisauce unless the case is one of emergency.^® Tf he can abate 
the nuisance from on his own land, notice is not ne('essai'>’', 
cutting of ovcriianging branches of tlie neighbour's trees.In 

3 Y. B. 9 E(l\v. TV, 35 pi. 10 cited in Clerk and Tandsell, Torts, p. 
41/ ; as to right of a tenant who has quitted^ the promist's to go baek for 
taking an article of Itis, see WiJdc v. JFcter.f, (1855) 10 C.B, 037. 

't Blackatone, iii, p. 4. 

5 N^hoJson V. Chalytnan, (1793) 2 H. Bl. 254: 3 R.R. 374; The case 
of ^Thm'ns^ below note 9. Cf. Sakat ^raI v. Abdui Azh, (1920) 19 A L J 
309: A.I.R. (1921) All. 90. 

6 Anthony v. Haney, (1832) 8 Bing. 180. 

7 Blades V. Higgs, (1801) 10 C.B. (N.S.) 713; .s/r L.Q.R. Vol. 28,. 

p. 202. ’ 

8 Blackatone, iii, p. 4. 

9 The case of ‘Thorns’ (1460) 0 R.l. IV. 7, pi. 18: .vrr Holiuo;.. Com¬ 
mon Law, p. lo:!; Street, Vol. I, p. 70. 

10 Goodvi/n V. Chrrrlri/, (IS.OO) 4 H. & N. OIU. 

11 TantJ V. Summerhoyrs. (1878) 4 Q.B.ll. 9 . Tho destruetion of 
noxious a.n.inmla is no justtification. 

12 Earl of LondsdaJe v. Nelson, (1823) 2 B. & C. 302; Jonts 
iVdhams, (1843) 11 M. W. 170. 

13 Lenunon v. TVebb, (1895) A.C. 1. 

14 Lemmon v. Webb, (1895) A.C. l;Krishna v. Shankar. (1894) I.L. 
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India the right to abate a nuisance is subject to the limitation 
that a disturbance of an easement cannot be abated.^® The 
entry on land for this purpose cannot in any case be made by 
force. 

37. Execution of legal process. —Persons who execute 
legal processes like a warrant of arrest; attachment or search 
are protected by the warrant from liability in respect of the acts 
authorised by it,^® But they can claim this immunity only if 
(■a) the warrant or order is not illegal or irregular on the face 
of it;^"^ (b) they conform to ills' terms; for instance^ if a bailiff 
arrests the wrong man or attaches the wrong property, he 
cannot plead a homa fide or even unavoidable mistake as his 
justification;^® (c) they conform to the mode or procedure 
prescribed by law in that behalf.^® In an old ease kno^^^l as the 
ScrnwyM’s case^^^ the judges made the famous observation that 
‘‘every man’s house was to him as his castle and fortress as well 
for his defence against injury and violence as for Ms repose”; 
and held that the sheriff could not break open the outer door in 
execution of process obtained by a private party as distinguished 
from the Crown, against the person in occupation or his goods. 
The rules on this-subject are now defined by statute, e.g,, in 
India by the Civil^i and Criminal^^ Procedure Codes. 

R. 19 Bom. 420; Ded' Dutt v. Kavleshar, (1915) 28 I.C. 843 (All.) ; VisJvrm 
V. Vasndeo, (1918) I.L.R. 43 Bom. 164: 20 Bom.L.B. 826; Bhvdeh 
V. Kalach<mdj A.I.R. (1921) Cal. 129: 34 C.L.J. 315; ef. Someshwar 
V. ChimUalf (1920) I.L.R. 44 Bom. 605: 22 Bom.L.R. 790, (where the 
right was denied as the tree was 50 years old and there was apparently a 
prescriptive right to keep it) . But to take the fruits of an overhanging 
tree is unlawful conversion; Mills v. Brooker^ (1919) 1 K.B. 555. 

15 Indian Easements Act, s. 26. 

16 Judicial Officers' Protection Act, XVIII of 1850. 

17 Mayor of London v. Cor, (1867) L.R. 2 H.L., at p. 269; see 
above Chap. II, para. 19. 

18 Glosspoole V. Yornig, (1829) 9 B. & C. 693; Garland v. Carlislef 
(1837) 4 Cl. & F. 693. If the decree-holder or other person is alsot res¬ 
ponsible, e,g., by pointing out the wrong person, he will also be liable in 
trespass; Morris v. Salberg, (1889) 22 Q.B.D, 614. 

19 Mt. Chabai v. Mt. Churmabai, A.I.R. (1935) Nag. 237. 

20 (1604) 5 Co. Rep. 91 a; Sm. L.C,, Vol, I, p. 104. 

21 Ss. 55, 62, C.P.C.; o/. s. 271 of the C.P.C. of 1877; Baikv/var 
V. VenidaSy (1871) S Bom. H. O. (A. C. J.) 127; Sodamitni Dasi v, 
Jagaswar, (1871) 5 B.L.R, 27; Domada/tY, Ishwa/r, (1878) 3 Bom. 89. 

22 S. 48, Cr.P. Code. 


122 


THE LAW OF TORTS. 


[Chap. 


38. Authority incident to the apprehension of criminals 
and the prevention of crime.-—In Eng’lniicl a police-officer may 
enter premises without a warrant to arrest and to pre¬ 
vent a felony or breach of the peace. in 'Fhomn^ v. 

it w^as held 1ha.t this ]>ower includes not only a ctise 
where a breach of the peace or affray to enter premises is being 
committed but also where one is cxi)ected to be committed. In 
that case cei1;ain police-officers liad entered a piavato hall where 
a public meeting to protest against a Sedition Bill had been 
adverti.sed. On being asked by the convener to quit tliey refused 
on the ground that they from their expei-ience of communist 
meetings considered it necessary to stay and prevent seditious 


speeeli(‘s ht'ing delivered and breaches of the peace occurring. 
Tliis decision has been criticised in the Animal Survey of English 
haw^'^ as making a seinous inroad on civil liberties. Where a 
polieo-offieer is not acting under any such powH‘i*s and has no 
w'arrant^ to enter promises he is only a trespassoi*. Tn Davis 
v. Listed a ])oliee-offieer believing that a ]>ei’son's seiwants had 
committed the offence, of obstructing a highway with a lori*y 
entemd ids garage to make enquiries. It w^as IVeld that the 
officer had no right to I'cmain after he w’as asked to quit and 
wjis a tres])assor. In India the j^owers of a imliee-offieer to enter 

premises wutliout a w’arrant arc defined by the Criminal Pro- 
eediiro Code.^ 


39. Distress.—The right of distress or distraint is the 
right to take without legal ju’oeoss chattels out of the possession 
of anoHior for obtaining satisfaction of a. debt or wrong. It is 


23 Halsbury, Vol. 25, p. 327. Bolow CTiap. XVIII. para. 10. 

21 (1935) 2 K.B. 249. Sco also Bi/ncc/i v, (1930) 1 K.B. 218 

(a polioo-offiw can prevent, a public, meeting in a hio^hwnv) 

2'i (1935) p. 73; (1930) p. 72. * 

1 Above para. 37. 

2 (1930) 2 K.B. 434. 

^ Ss. 149 & 151. As tlioy assumo either the actual conunission of a 

cognisable ofTonee or a doaign to commit one, it \YOuld st^om that on the 

facts in Thomaa v. SawhvMf the decision should l>o otherwise in India. 

For other powers, .w ss. 153. 105. an Englislunan's g;wage is his 

castle ns long as he does not hold a public mooting therein Annual 
Survey, (1936) p. 73. 



IV] 


WRONGS TO IMMOVABLE PROPEtRTY. 


123 


therefore a mode of self-help or extra-judicial redress available 
to the aggrieved party. One form of it is distress damage 
feasant which will be discussed later. We are here concerned 
■with the right to distrain another’s goods and for that purpose 
to enter on his land or premises, which can be pleaded as a 
justification in an action of trespass. In England distress is 
a very ancient light which landlords exercised for realising 
their dues from defaulting tenants. It still survives as a part 
of the customary law of real property.^ But it enabled the 
landlord only to distrain and keep the cliattels as a pledge. 
Usually in olden times he would seize the cattle and impound 
them, i.e.^ send them to the village pound. But he could do no 
more to realise his dues. If an obstinate debtor allowed his 
cattle t;o remain in the pound, the creditor did not benefit by the 
distraint. ‘With commendable stubbornness the common law 
refused to make the remedy legally effective. It was by means 
of legislation® that the distrainor got the power of sale but on 
condition of strict compliance with the formalities provided in 
the interests of the tenant. Thus what was once a purely private 
form of self-help"^ has been on the one hand made more effective 
by legislation and on the other rendered safe by being harnessed 
to legal machinery, so that the landlord now occupies more or 
less the position of an agent of the law to execute its legal process. 
In India zamindars and other landholders have a customary 
right to attach the holding and movables of the ryots for arrears 
of rent. This is now governed by statute-law in various 
provinces.® The Government and public bodies like local boards 
and municipalities have under various enactments the power 
to distrain the property of persons who have defaulted to pay 


4 It can be created alsoi by deed as in the case of a rent charge; see 
4 G^. II, c. 28, s. 5. 

5 Street, Vol. Ill, pp. 293, 294. 

6 2 Will. & Mary, c. 5. 

7 This' right was recognised by all ancient laws and in the early Koman 
law was known as pigrtoris capio; see Hunter, History of Roman Law, p. 
1044; as to its past history, see V. & M., Vol. II, p. 573; Holdsworth, 
Vol. Ill, p. 281; Street, Vol. Ill, chap. XX-XXIII. 

8 The Estates Land Act in Madras, the Tenancy Acts in Bengal, 
United Provinces, etc. 
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arrears of land I'evenue^ or other public duea^° The persons, 
who exercise the ri^ht of distress mil have to conform to the 
provisions of th^ statute under which they purport to act.^^ 

40. Trespass ‘ab initio*.—There is one important 
difference between a licence f?iven by a party and a licence or 
authority conferred by law. In tiie latter case but not in tlie 
foiTner tlio peison who ente.is land or premises and aftenvards 
commits some unlawful act like theft becomes a trespasser ab 
initio by reason of tlict abuse of le<i:al authority. But such abuse 
must take the form of a positive act of malfeasance and not a 
more omission or nonfeasance. Th*e leading authority is the 
old case knowTi as the Six Carpenicj's^ case. ^2 carpentera 
entered the plaintiff’s tavern and asked for wine and drank it 
but refused to t)ay for it. It was lield that their refusid to' pay 
would not make diem trespassers. If on the other hand they 
iiad stolen or carried away any article in the inn, they would 
have been regarded as tresjiassers from the moment of entiy, 
because the law presumes from the subsequent net that the 
original entry itselt was with an unlawful intent. This principle 
af)plies not merely to entry on immovable property but to all 
cases for wliicli trespass lay under th’e old procedure. A person 
who distrains goods for rent, executes a warrant of arrest or 
attacliment or seizt's cattle in exercise of the right of distress 
damage teasant would be liable for the original seizure itseLT 
ii Ik* destroyed tlie gtMxls, assaulted the penson arivsted, or 
killed the c-iittle. Thus the- law tried at an early time to impose 
a special and stringent liability on pei*sx>ns wlio wilfxilly abused 
it,s authority. It had luvd to do so in the ease of disti'ess of 
goods by landlords which being a form of self-help wius in early 
law hedged round with regulations of a punitive ehanieter. 
Similarly the la.xv was severe in - its rules regarding abuses of 
public authortty by Nhertffs. bailiffs and other offioei^i of the 
law. Prom tlu'se cases the princi]ile was generalized and 
extended to all cases ol abuses of public authoritv to enter on 


^ Madras Revonuo Recovery Act (II of 18tU) . 

10 the Local Boards Acts, the Municipalities Acts. 

11 E.g., ss. 84, 85 and 212 of the Madras Estnt^^s I.»and Act. 
2 (iraO) 8 Co. Rep. 140 a; Sm. L.C., Vol. I, p. 134. 
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property or sme chattels.^^ To such cases, the action of 
trespass with its stringent processes was extended by means 
which were charactteristic of the mediaeval common law, viz,, 
a legal fiction, in this case a fiction of retrospective intent. 
Such a fiction was probably required because unless the 
original taking was regarded ae a trespass, the subsequent 
illegal act committed, say, by a landlord who had dis¬ 
trained goods of his tenant and damaged them could not be 
•complained of as a trespass as the tenant had no possession of 
them at the time the damage was caused,^^ At a later time, 
especially after trqyer had become an efficient remedy for wrong¬ 
ful acts with reference to goods, the rule became less indispens¬ 
able.^® But like other rules in the law, it was formulated in 
such a way that new limitations foreign to its origin were en¬ 
grafted on it. As the liability was said to be due to a trespas- 
sory intent inferred from the later unlawful act, it could not 
arise merely by an omission or non-feasance but only by some 
positively wrongful act like a trespass.^® The doctrine of tres¬ 
pass ab initio was another instance of the extension of the 
remedy of trespass to cases in which an important principle of 
public policy demanded it. But at the present day there is no 
longer any need to; retain this rule.^*^ Courts can now visit 
abuses of legal authority with' deserving damages without its 
aid. It was found to bear very hard on landlords, and was 
abrogated in their case by the Distress for Rent Act, 1737,^® 

13 Holdsworth, Vol. VII, pp. 498-501. 

14 Holdsworth, Vol. Ill, p. 283; Street, Vol. Ill, p. 243. 

15 See, e,g., Shortland v. Govett, (1826) 5 B. & C. 486; West v. 
Nib}>s, (1847) 4 C.B. 172. 

16 It 5s not easy to reconcile the cases or the dicta regarding the use 
of these terms ‘non-feasance’ and ‘malfeasance’ in this context; Cf. West 
V. Nibbs, (1847) 4 C.B. 172 (detention of goods by a landlord after tender 
not a trespass); Ash v. Daw-my, (1852) 8 Ex. 237 (sherilF remaining on 
premises for an unreasonably long time is a trespass) ; Lee v. Dangar, 
(1892) 2 Q.B. 337; Brajendra v. Luffeman, (1908) 13 C.W.N. 485: 4 
I.C. 520, (assault by a police-officer during search, not a trespass ab 
tmtio); Smith v. Eggi/nton, (1837) A. & E. 167 (sheriff not a trespasser 
for detaining a prisoner for more than 30 days contrary to statute.). 

17 Salmond, Torts, p. 218. 

18 11 Geo. II, c. 19, ss. 19 & 20. But this does not apply where the 

distress is wholly unlawful. Aitack v. Bramwell, (1863) 3 B. & S. 520* 
GmnneU v. Welch, (1905) 2 K.B. 650. ^ 
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which provided that parties ag^’ieved by any irregularity could 
sue for the special damage sustained thereby and not for a 
trespass ab initio. In England^® and in India^® distress for rent 
and rates is regulated by statute law whose provisions wi]l 
govern remedies for illegal acts. The occasions for invoking 
tho old rule are therefore rare.^^ When they arise, there is no 
disposition unduly to extend its operation. Thus where a land¬ 
lord in levying a lawful distress seized also goods which were 
exempt from distraint,or a police-officer while efft'cting a law¬ 
ful arrest seized from the i>ossession of the arrested person 
documents some of which lie had no right to seize,^^ it was held 
that then* woidd be a trespass only in res])ect of the excessive 
exercise of the power and not the wliole operation of distraint or 
arrest and seizure. 

41. Remedies.—They may he extra-judicial or judicial. 
The former an* three in numlx'r: (a) expulsion of the trespasser, 
(h) re-entry, (c) distress damage feasant. 

42. Expulsion of the trespasser.—It may be forcible but 
the forc(‘ used must hv reasonable and apiu-opriate to the occa¬ 
sion. h oi‘ inslance one cannot lay a trap or a spring-gun to 
punish a tr(*si)asser.24 The trespasser should be asked, and 
given a 1 ‘easoiiuble opportunity to dei>art before force is used to 
expel iiim,25 But notice is unnecessary when the trespasser uses 
forc(* to ent(*r. c.g., a Iiouse-breaker. Injury to life or limb 
could hardly l)e demned nece.ssiiry for forcible expulsion from 
])ropeT’ty excc])t as a measure of defence of the pei^son also.^ 


19 42 & 4.'? Viet., c. 49; 51 & 52 Viet., c. 21. 

20 AIiovo para. 39,< f. ii. 8. 

21 lirajeiulra v. Ln^rman, above. It still applies to distrnsa damage 
feasant; Oxley v. Watts, (1785) 1 T.R. 12. 

22 Harvey v. Pocock, (1843) 11 M. & W. 740. 

23 V. Pasynore a»d others. (1934) 2 K.B. 1(54; sco also Catuidian 
Pacific Wisu> (}o. V. TxUcy, (1921) 2 A.C. 417. For a neat statement of 
the rule, see Restatement 214, 215. 

24 Pird V. Holbrook, (1828) 4 Bingr. 628; 7 & 8 Geo. IV, c- IS; 24 & 
25 Viet. c. 100, B. 31. 


25 Pifjnold. A.I.R. (1923) Cal. 306 (Rentlv pnshinffl fres- 

passor without ordarmp liim to go out, nominal damagfos allowed) 

1 See, e.g., Collins v. Penison, (1754) 1 Sayer 138; Kinsella v. Senna- 
ton, (1890) 26 L.R. Ir. 671. 



IV] 


WRONGS TO IMMOVABLE PROPERTY. 


127 


43. Re-entry. —A person who is disposse^ed from his 
property may re-enter if he can do so without force. Forcible 
re-entry isf made an offence by statute in England. The statute 
cannot be evaded by the deviee of appearing to enter upon a 
portion of the property, say, the border, peaceably and then 
using force to eject the trespasser. ^ Forcible expulsion is a 
remedy only for one who has effective possession of the premises 
whether he is the true owner or not. 

44. Distress damage feasant.—This is an ancient form 
of extra-judicial redress. The phrase means the distraint of 
things doing damage. This right can be exercised by an occupier 
of land with reference to cattle or other things which go on his 
land and cause damage there. He can distrain and keep them 
as security or pledge for payment pf compensation for the injury 
done by them. The distraint is usually of cattle but is not con¬ 
fined to them and extends to all chattels animate and inanimate. 
In one case a railway company was held entitled to seize and 
detain a locomotive engine of another company which was 
wrongfully encumbering its lines.^ In the case of cattle the 
distrainor may keep them on his own premises or send them to 
the village-pound.^ ‘‘There is no more ancient institution in 
the country than the Village-Pound', It is far older than the 
King’s Bench and probably older than the Kingdom.”® It has 
been transplanted in this country by the Cattle-trespass Act, 
1871® and is seen'in almost every village or town. The Cattle- 
trespass Act enables persons on whose land cattle trespass, to 
take them to the pound. The owner of the cattle can take them 
back from the pound-keeper on payment: of a small fine but is 
not bound to pay any compensation to the owner of the land. 
This Act was apparently intended to take away the right of 
distress though it does not do so in express terms.In England 


2 Edwiclc V. Eawkes, (1881) 18 Ch. D. 199. 

3 ATfibergate Jly. Co, v. Midlwnd Co., (1853) 2 E. & B. 793. 

4 As» to actions for rescue and pound-breach,, below Chap. V, para. 22, 

5 Maine, Early History of Institutions, p. 263, 
fi Act I of 1871. 

7 Ss. 20 & 29 seem impliedly to do so. Thero are no cases on th^ 
subject in India. 
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the rules regai’ding the exercise of the right are well-settled by 
case-law. Some of them arc the following: 

(a) There must be an actionable trespass by cattle. If, for inst¬ 
ance, they strayed into land while being driven la\vf ally on a highway they 
cannot be distrained unless they were there longer than it was reasonably 
necessary to take them out.8 If again the trespass was, due to the breach 
of duty on the part of the owner of the land to keep fences,, he cannot 
dlistrain them, (b) The animal or anuuals seized should have caused 
actual damage either to person or* property on the land.9 (o) The seizure 

must be on the land itself and not outside it .10 (rf) There can be no dis¬ 
traint of cattle while they are in tlie la\%"ful' custody of any person, e.g., a 
horse which another is riding. This is to avoid breaches of the peace.H 
(e) There is no right of sale but merely a right to detain until pa^Toent 
of compensation.l2 We have seen that distress for rent also could not 
ripen into a sale until legislation allowed it. (/) A statute directs that 
the distrainor should provide animals distrained with food and water.13 

(g) Ho cannot sue for trespass os long as ho is detailing them. But his 
right of action revives if they petrish or ore lost without any fault of his.l^ 

(h) The owner of the cattle can take them back on payment of compensa¬ 
tion but if there is any disput*© regarding the legality of the seizure or 
the amount of compensation his course is to bring an action of replevin 
by which he can get back the cattle immediately subject to the dSsputo 
being settled by the decree in the action, 16 

45. History of the right of distress damage feasant.— 
The right of seizure of cattle and iwen of inanimate things 
doing damage, and its corollary, the liability of their owner to pay 
compensation belong to a veiy ancient family of ideas and arc 
traceable to the primitive custom which prevailed thi*oughout 
Europe of demanding the s\irrcnder of the thing which did 


8 Goodwyn v. Cheveley, (1859) 4 H. N. Tillet v. TTorrf. (1882) 
10 Q.B.D. 17. 

9 Boden V. Jtoscoe^ (1894) 1 Q.B. 608 (damage by the owner’s filly 
on his land being kicked by a pony) . 

10 Vaspar v. Edwards, (1701) 12 Mod. 658. 

11 Storey v. Bohinson^ (1795) 6 T.R. 138; Field v. (1840) 

12 A. & E. 649. 

12 CollMis V. Hoare, (1936). 82 L.J. 347, 423. 

18 Protection of Animals Act, 1911. 1 and 2 Geo. V, e.. 27, s. 7. 

14 Vaspor V. Edwards above. 

15 County Courts Kule«, O. 34, rr. 4, o, 6; G^s v, d'rMshwik, 

(1873) L.R. 8 C.P. 454; Smith v. Enright, (1893) 63 L.J.Q.B. 220; 69 
Ju.T. 724. 
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‘dam^.ge or in the alternative, compenigation from its owner.^® 
The surrender was enforced whether the offending thing was 
a slave or an animal or even an inanimate thing. If death wds 
caused by another's slave, beast or sword, the slave or beast was 
put to death and the sword had to be delivered up as it was 
forfeited to God or deodcmd,^^ These practices had their 
roots in primitive instincts of vengeance and superstition.^® 
The seizure of cattle doing damage belongs in origin to this 
stratum of legal evolution, and in a later age when the value of 
cattle had risen and made them worth keeping, took its modem 
form of a lien for recovery of compensation. In that form 
it survives in the modern law on account of its utility while the 
older practices like noxal surrender and deodand disappeared 
with the conditions that produced them. 

46. Judicial remedies. —They are (i) Damages, (ii) 
Recovery of possession, (iii) Declaration of title and (iv) In¬ 
junction . 

47. Damages for mere entry without leave. —Nominal 
damages would ordinarily be awarded; in England the usual 
figure is 40 s. besides the costs of the action. This is the mle 
when the action is intended to settle a disputed right, or the 
plaintiff's conduct in going to court is not open to disapproval. 
But if the trespass is trifling and the action is frivolous, the 
court would penalise the plaintiff by awarding contemptuous 
damages, and refusing costs, Where there are aggravating 

16 p. & M., Vol. II, p. 470; Wigmore, Anglo^mericaji Essays on 
l/egal History II, p. 474. 

17 As to deodand, see Holmes, Common' Law,, pp. 7 , 24; Holdsworth 
Vol. II, 46, 47. An American writer, G. M. Gest suggests that the ex¬ 
tension of the principle of deodand to motor-cars causing fatal accidents 
would be a valuable measure of prevention; G. M. Gest, Lawyer and 
Literature,” p. 212 . 

18 The deodand was in origin an Ulustration of “that unreasoning 
instinct that impels the c-ivilised man to kick, or consign to eternal per¬ 
dition, the chair over which he has stumbled”; P. & M., Vol. II, p. 474 

19 They are now entirely in the courts’ discretion in England and in 
India. Formerly there were statutes in England which provided that 
when less than 40 s. were recovered, costs should not be aUowed except on 

•was ta try a right or that the trespass 
was wilful or malicious; e.ff., 3 & 4 Viet. c. 24; see the; judgment of Lord 

Blackburn in Garnett v. .Bradley^ (1878) 3 A.C. 944, 963,. The earliest 
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circumstances, exemplary damages may be awarded; c.g., a 
trespass wantonly pereisted in after opposition and accompanied 
by gross insult or physical injuiy, invasion of personal liberty 
or a wilful abuse of legal authority.^® A hmva fide claim of title 
will on the other hand be a mitigating circumstance .21 Where 
a person profits by the wrongful entry into, and use of another’s 
properly, it may be reasonable to mc'asure the damage to the 
plaintiff by the value of tire benefit derived by tire defendant. 
Thus if the defendant stealthily occuiried a vacant house of the 
plaintiffs, the latter cannot be in a worse posdtdon than if he 
allowed the defendant to occupy it by ]>erniist;ion or sufferance, 
and lie can recover a reasonable rent for the occupation as 
damages .22 any benefit casually or indirectly obtained by 

the Avrongdoer, c.g., saving of carl hire by his taking a cross cut 
on another's land will not Ire a reasonable compensation. Where 
a pei’vson uses without leave underground ways in another's 
])iopeity for carrying coal from his own mines, it has been held 
that lie is liable to pay a reasonalrlc reirt for th't' ‘wayloave' on 
lh(‘ priireiple that a peiNon shoirld not Ix' allowed to profit by 
ids own wrong.23 The irrirrciirh' was also ai)i>lied in a case of 
us(‘r above ground wlrciv the defendant tipped refuse from his 
miires on Hie plaintiff’s propei‘ty.2-*^ Besides damages for tres- 

wjus the Statute of Gloucester. (1278); Street, Vol. Ill, p. 238. The 
j)ractice of putting up notices warning tresspassers was inteudeil to secure 
costa as a trespass after notice was held ‘wilful’. But the usual notice 
that trespassers will be prosecuted is only a ‘woode.n falsehood,’ as a 
trespass wSthout an intent to insult or annoy is not eriininal. Pollock. 
Torts, p. 414. These statutes have boon repealed. 

20 v. Hanley, (1814) 5 Taunt 442 (the defendant a person of 

rank entered the plaintiff’s premises in a drunken condition and behaved 
insolently and shot his game, awarded .C500) : see also v. Kcrshan\ 

(1885) 10 Q.B.D. 613, 618; liracegirdU v. Orford. (1813) 2 M. v't S. 77, 
cited by Lord Collins in Addis v. Grav\ophoi\-o Co., Ltd,, (1909) A.C. 488^ 
501; Jiamaswamiv, Sxippia, (1935) 69 M.L.J. 98: A.T.R. (1935) Mad. 
699. 

21 See per Erie, C. J. in Slcnll v. Glcnisicr, (1864) 16 C.B.N.S. at 
p. 103. 

22 Bowen, L. J., in Phillips v. Homfrap, (1883) 24 C^i. D. 439 at 461; 
Ra'masv)amiy, Uecnalcshisxmdaram, (1924) 47 M.L.J. 922: A.I.R. (1925) 
Mad. 222. 

23 Jegon v. Vivian, (1871) L.R. 6 Ch. 742; PhiiUps v. Uomfmpr 
<1871) L.B. 6 Ch. 770. 

24 Whxtwham V. B'esfwiVi.sfer lirymho Coal Co.^ (1896) 2 Ch. 538. 
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pass the plaintiff can recover compensation also for special 
damage. But such damage must be alleged and proved; and 
it must also be a natural or necessary'' consequence of the 
trespass. 

48. Dajnages for physical injury to property.—The 
measure of damages will ordinarily be the depreciation in the 
value and not the cost of restoration. ^ It would be, for in¬ 
stance, where a trench is cut and soil is taken, the diminished 
value of the land;^ or where a house is burnt or pulled down, the 
value of that house and not the cost of building a new one.^ 
If it were otherwise, *^it would follow that a party who has let 
the' sea in upon the land of another, the land itself being worth 
£ 20, would have to pay by way of damages the expense of 
excluding it again by extensive engineering operations.”^ But 
if restoration is a necessary consequence as being a prudent 
course to adopt in the particular case it will have to be paid for, 
e.g-., when a roadway is cut up or let down.® Here again matters 
of aggravation may enhance the damages.® In assessing the 
lo.ss of value, the extent of the plaintiff ^s interest in the property, 

whether it is a leasehold or reversionary interest will be 


25 infection of cattle, Theyer v. Purnell, (1918) 2 K.B. 333; cf. 

Coolce V. Warmg, (1863) 2 H. & C. 332 where the action was not for tres¬ 
pass but for keeping dangerous animals; as to fright and nervous shock due 
to a trespass, see Dulieu v. White, (1901) 2 K.B. 669; see also Huxley v. 

(1815) 1 Stark. 98 (damage remote and only a matter of aggravation), 

1 Jones V. Gooday, (1841) 8 M. & W. 146; Whithorn v. Kershaw, 
(1885) 16 Q.B.P. 613; Hoskmg v. Phillips, (1848) 3 Ex. 168; Krishna. 
V, PodhiJca, (1929) 53 C.L.J. 148! A..X.R. 1931 Cal. 462. For limitation 
of liability by statute for damage to, property as well as to person, see the 
Air Navigation Act, above Chap. II, para. 10; and the Merchant Ship¬ 
ping Act, 1894, (above Chap. II, para. 12), extended to damage to any 
property in land; or water by (1900) 63 & 64 Viet. e. 32, s. 1, and limiting 
the amount to 81. for every ton of the ship's tonnage. 

2 See note 1 above. 

3 Newcastle v. Broxtove, (1832) 4 B. & Ad. 273; Moss v. Christ 
Church Rural CowncU, (1925) 2 K.B. 750. 

4 Per Alderson B, in Jones v. Gooday, (1841) 8 M. & W. 146 at 
p. 147. 

5 Mayor of Wedneshury v. The Lodge Holes Colliery .Co,, (1907) 1 
K.B. 78. Where a house is wrongfully built the cost of removing it can 
be recovered; Silekander v. Mahomed, (1913) M.W.N.'648: 21 I.C, 45. 

6 Davis V. Bromley Urban CormoiZ, (1903) 67 J.P. 275. 
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material^ But in a ca;se of trespass by entry a lessee or even a 
person in possession without title may get the same damages as 
an owner. If any material is severed from the land the plaintiff 
ean recover either the diminished value of the property or the 
price of the severed chattel, whichever is better for him. In 
the old j)i’oeedure he was allowed to sue in trespass or waive 
the trespass and sue in trover. Thus if fixtiires had been re¬ 
moved the plaintiff could sue in trespass and recover the loss in 
value of the house.** Bui if he made the mistake of suing in 
trover he could only recover their smaller value as chattels.® 
But now a plaintiff may ask for the reliefs alternatively in the 
same suit or amend his claim. If coal is severed from the 
])laintiff’s soil he would sue in trover and ask for the value of 
the coal where it was found, iS., at tlie jiit's' mouth. In these 
cavses the (iiustion has arisen whether the defendant could claim 
any deduction for the cost of hewing and raising the coal. The 
difficulty in answering it is that if it is allowed he gets payment 
for his own wrongful act somewhat like a. burglar being allowed 
to set off in an action for the value of the stolen goods the cost 
of cai'rying them or j)ickiug the locks. On the other hand if it 
is not allowed tin* plaijitiff gels payment for an item of expense 
wliich he never incurred but is indisiiensable for making the coal 
valuable.^® The courts arrived at the ecpiitable though rather 
rougli and ready solution, riz., that the deduction should bo 
allowed for a person who took the coal under a bona fide belief 
of his title.but not for one whoso trespass was wilful, fraudu¬ 
lent or even negligent.A ])ei*son wlio entered and cut timber 


7 Soo jRust V. Victorw Gravinfj Docl’ Co., (1SS7) 30 Cl». P. 113; Twy- 
man v. Ktwv'Ifs, (IR-^a) 13 t\B. 222; Atfersoll v. Sftvnu<i, (ISOS') 1 Tinmt 
183; Clarice v. IRamxiz. (1S91) 2 Q.B. 450. 

Thovijiftoa v. Pittift, (1847) 10 Q.B. 101. 

0 Clarke v. llolford, (1848) 2 C. & K. 540. 

10 Maync, Damages, p. 380. 

11 Jegon v. FiimH. (1871) B.K. 0 Oh. 742; Liviapstoue v. Kawyards 
Coal Co., (1880) 5 A.C. 25; Towuend v, .l.sVcra Coal Iron Co,, (1934) 
1 Oh. 403; ('iirrtjnhhoy v. Creel, ( 1929) I.L.K. 57 Cal. 170, 201. 

12 riiilltps V, llomfray, (1871) T..K. 0 Ch. 770; v. Porter, 

(1839) 5 M. & W. 351; TPoerf v. Morewood, (1841) 3 Q.B. 440; JUdH 
Coal Aiinin^? Co. v. Os?)o?*hc, (1899) A.C. 351; LJynvi Co. v. Urofjdeny 
(1870) L,K. 11 Eq. 188; The Lodna CoUu'i'y Co, v, Pihary, (1920) 

55 I.C. 113 (Pat.): 57 I.C. 307 (Pat.). 


IV] 


WRONGS TO IMMOVABLE PROPERTY. 


133 


on another’s land was treated in the same way.’^® The plaintiff 
may claim compensation for any special damage which is a 
natural consequence of the injury, e.p., lo^ of amenity of adja¬ 
cent property.^* If he fails to do so, he cannot separately sue 
for it.^® For instance if the plaintiff sues for a wrongful ex¬ 
cavation in his land he must claim compensation also in respect 
of any prospective loss, e.g., any subsidence that is likely, and 
cannot sue for it after it occurs, But if an excavation is not 
wrongful per se, aS where it is on the defendant’s own land, or 
on the plaintiff’s land under a licence or grant, the cause of 
action is not the excavation but the damage by subsidence.^’'' 
In such cases a fresh suit will lie for every cause of action. 

49. Mesne profits or damages for dispossession. —The 
plaintiff would get ‘mesne profits’^® i.e., the profits which the 

4 

defendant actually received or might with ordinary diligence 
have received during the period of dispossession.^® The 
defendant vnll not be heard to say that he did not cultivate 
the lands^o and got no profit, or remitted rents.^i He is not, how¬ 
ever, liable for failure to realise the highest possible rents, if he 


13 Glenwood Lumber Co. v. Phillips, (1904) A.C. 405. 

14 Must V. Victoria Graving Dock Co., (1887) 36 Ch.D. 113 at 131; 
West Leigh Colliery Co. v. TunnicUffe ^ Hampson^ (1908) A.C. 27. 

15 Clegg v. Dearden, (1848) 12-Q.B. 576. 

16 Spoor V. Green, (1874) L.R. 9 Ex. 99. 

17 Backhouse v, Bonomi, (1861) 9 H.L.C. 503; Barley Main Colliery 
Co, V. Mitchell, (1846) 11 A.C. 127; Crumble v. Wallsend Local Board, 
(1891) 1 Q.B. 503; cf. Great Laxy Mining Co. v. Clagan, (1878) 4 A.C. 
115. 

18 S. 2 (12), C. P. C. 

19 Kamini v. Krishna, (1910) 16 C.L.J. 93: 10 I.C. 312; Dussan 
V. Bhawani, (1913) 17 C.W.N. 984: 19 I.C. 974; Dalgeish v. Na'ndcm,, 
(1917) 39 I.C. 516 (Pat.); Kimhi Kwvmban v. Lakshmi, A.I.R. 1928 
Mad. 387; Harry v. Bhagu, (1930) I.L.R. 9 Pat. 621 P.C.: 57 I.A. 
105; Raja Bhupendra v. Rajeswar, (1930) 35 C.W.N. 367: A.I.R. 1931 
Cal. 802; Sw'endralal v. Sultan Ahmed, (1934) I.L.R. 62 Cal. 217: 38 
C.W.N. 1197. The basis is not produce but cash rent obtained by a 
trespasser who lets out the land; Harry v. Bhagu, above; ef. Secretary of 
State V. Furnachandra, (1926) 44 C.L.J. 559: 99 I.C. 923. 

20 Thavasi v. Arumugam, (1916) 30 M.L.J. 326: 281.0. 1; Jogend- 
ra V. Ram GopaX, (1927)-45' O.L;J; 462: A.I.R. 1927 Cal. 616. 

21 Kalee Debee Uodhoo, (1871) 16 W.B. 171; Kishanand v Kvm- 
war, (1884) I.L.R, 10 Cal. 785 P.q.; 11 I.A. 88. 

^ • f. . ' * I 
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}ia<l n'alised a fair return from the tenants.^^ Oftentimes it' 
would be material to consider what tlie plaintiff would have 
realised if he wei’o in possession, c.g., when the defendant culti¬ 
vated a less profitable crop on the land than what the plaintiff 
was doing before. On the other hand tho plaintiff cannot claim 
any additional profits derived by improvements made by the 
defendant.^^ Nor can the defendant claim the value of his im¬ 
provements, unless the true o^vner can be said to have acquiesced 
in his making them.^^ In computing the profits, tlie defendant 
is entitled to claim a deduction of the eot't of cultivation^^ and 
other necessary charges incurred like rates and taxes.^ In some 
cases ho has also been allowed the cost of management or collec¬ 
tion.^ In iussessing damages tiie court will naturally be influ¬ 
enced by the defendant’s conduct and would tri'at a fide 

trespasser more considerately than a wilful and wanton one. 
As the Privv Council observed: 

* ‘ Mosno profits are in the nature of daiiiages whieli the eoiirt may 
moutfl according to the justice of the case. ’ '3 

22 Secretary of ^^tatr for Itulio v. Saroj Kumor, (19.‘>5) 02 Cal. 499 
P.C. : 02 I.A. 5.1. 

23 Raja Rai Bharuvat v. Rom Rofnom, (192n 42 M.L.T. 241 P.C.: 
A.I.R. 1922 P.C. 91. 

24 Ramsden v. Dysion, (1805) R.R, 1 II.I... 129; see also Cuirdor 
(iL'arf) V. Latvia', (1815) 1 Y. C. 427; Rom'hodJol \\ Srerrtary of Slate 
for India, (1910) T.T..R. 15 Pom. 182: 11 Bom.T..R, 92. 

25 Hurro Duryo v. Suntt Sitndari, (1851) I.Tj.R. S Cnl. 112 P.C.: 
9 I. A. 1; Sankara Rayamnw v. Vt ukatratnam, (1912) 24 ^I.L.J. 10: 18 
I.C. 015; Jialdcn v. Ram, (1918) 4 Pat.T..J. 101: 51 T.C. 747. 

1 Dakina v. Saroda, (1891) T.T..R. 21 Cal. 142 P.C.: 20 T.A. 100; 
Mahipatti v. SubhayanDtw, (1911) 2 M.AV.N. 108: 12 I.C. 185; Ramu 
V, Maniap^m, (1910) 11 I.C. 520 (Mad.). 

2 McArthur Cornwall, (1892) A.C. 75; AhduJ Ohafurw Raja Ram^ 

(1901) I.L.R. 21 All. 252; Kachur Ala- v. Sha Oyhadlihai, (1892) I.L.R. 
17 Bom. 35; Secretary of State for India v, Saroj Kumar, uhove (lO^r is 
customary). By reason of S. 2 (12). C.P.C.. there is no distinction in 
this respect between a bona fide and a wilful trespasser; Dhaiuwajayerji 
V. Parthasarthy^ (19:*4) I.L.R. 57 Mad. 49: but Dunyar Mol v. Jad 
Ram, (1902) I.L.R. 24 All. 170; Sashukoivta v. (1921) 14 C.L.J. 

415: A.I.R. 1921 Cal. 099; Cma.shankur v. Ram Lai, A.I.R. 1924 Nag, 
427. For other deductions, see Venkayamma v. Sarayana^wami, (1912) 
22 M.L.J. 251: 14 I.C. 190. 

3 GHsh Chundery. Shoshi, (1900) I.L.R. 27 (A\L 951 P.C. at 967: 
27 I.A. 110. As to interest on mesne protits stH> 

As to burden of proof of amount of profits, six' of ^tate v. Saroj 
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The ease of wilful trespass underground and appropriation 
of coal or other minerals is an instance of a total refusal of 
deductions to the trespasser. Courts do not treat trespassers 
■overground with the same severity, because underground tres¬ 
passes are more surreptitious and cause permanent injury to 
the property. 

50. Extension of the meaning* of ‘mesne profits’. —In 
modern use the term ‘mesne profits’ has been enlarged beyond its 
original meaning of damages for trespass and includes profits 
realised by a person whose possession did not originate in a 
trespass but was nevertheless wrongful,^ e.g., a lessee holding 
■over after his term. The phrase is also loosely identified with 
a claim for “use and occupation.This is perhaps due to the 
fact that under the old procedure the plaintiff could waive the 
trespass and sue on an implied contract to pay rent for use and 
■occupation. This was, however, possible only when a contract 
could be implied from the plaintiff’s permission or sufferance of 
the defendant’s occupation. When this could not be done, as 
where the defendant took possession under a hostile claim of 
title, the proper remedy was an action for mesne profits. Though 
the old procedure is gone, it is still necessary to bear in mind 

the distinction between the two claims in such cases.® 

^ __ _ 

KAJmar, (1934) I.L.B. 62 C. 499: 39 C.W.N. 405 (P.C.); Dhatia- 
rajgerji v. Pa/rthasaradhy, (1932) I.L.R. 57 M. 49: 66 M.L. J. 263. As 
to presumption against the defendant from his failure to give evidence se-e 
McArthv/t-V, Cornwall, (1892) A.C. at 89; Dmobando v. Keshuh, (1865) 

3 W.R. Mis. 25; TelucJcchand v. Sondamvnee Dasi, (1874) 23 W.R. 108* 
Brojendro v, Madhuh^ (1882) I.L.R. 8 Cal. 343, 350; Mahahvr Pershad 
V. Badha Pershad, (1891) I.L.R. 18 Cal. 540 P.C. 

4 In the old procedure the remedy in such a case was the action of 
ejectment but as mesne profits could not be got in it,^ it was usual to get 
a decree and then sue in trespass for mesne profits which were allowed 
by applying the fiction of trespass by relation and assuming that the owner 
had by that decree got possession from the date when he was entitled to 
it; Cole, Ejectment, p. 635; above para. 10. Now clsQims for property 
and mesne profits can be combined. R.S.C., O. 18, r. 2; In India C.P.C 
O, 2, r. 4 & O. 20j, r. 12. 

5 Kuppanna v. Kuppanrui, (1915) M.W.N, 319, 323: 29 I.C. 195. 

6 See Woodfall, Landlord & Tenant, Ch. XIV, p. 670; Phillips v. 
Homfray, (1883) 24 Ch.D. 439 at p. 461. As to Indian cases where tlie 
distinction was material, see Makh<m v. Qoribullah, (1890) I.L R 17 
■Cal. 541; Vi/ra Pillai v. Bangaswamy, (1898) I.L.R, 22 Mad. 149' ^ 
<Jhinna Jogayya v. Venhatasuhbiah, (1911) 12 I.C. 428- (Mad:); Mamdeo : 
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51. Mesne profits in cases of several trespassers.—When 
Uu- lirspass is jointly committed by several persons all are 
cfiually liable for the whole amount of profilts though they are 
in i)(>ssession of different parts of the property."^ A trespasser 
who lets the property to a tenant and receives rent from him 
may be liable as a joint wrongdoer with the tenant who keeps 
out the real owoier.® In eases where a rigid of contribution is 
available among them, the court may pass a decree ascertaining 
their several liabilities to the plaiidiff.®’* When there was no 
joint, trespass or other illegal done in concert, persons in 
wrongful i)oSvS(vssion of separate items of property will be. liable 
only for the profits of thase items in their respective possession.® 
A trespasser would not be liable for ]>rofits after he himselt has 
been ousted by another who will Imwever l>e liable.^® 

52. Recovery of possession.—This relief can be had in 
the following thrtH' ]>roceedings. 

53. Action for recovery of possession.—This is usually 
known as tho action of ejectment. In this action the plaintiff 

V. Panday, (1912) in 1.0. 20 (Cal.); Gajjar v. (1925) A.T.R. 

Lnh. 190; Hussain 1P\ v, Abdul Pohiinan^ (1921) S Mya.Ij.J. -142. 

7 Ihtmr V, Oldacrv, (1810) 1 Stark 251; Clark v. WicsYim, (1847) 

1 Fx. 121, 129; Birvsshur \. Paroda Pcrsad^ (1900) 15 C.W.N. 825: 11 
I.C. 504; Shaina Sunkur v. Srcenath, (18(>9) 12 W.R. 254; Jhoonktv v. 
Ajoodhya, (1873) 19 W,I?. 218; Ramchxtndt r v. Ramchundir, (1S75) 23 

W. R. 220. As to contribution Ih'Uvcou tUem. stv below* XIX*, 

para. 20. ' 

8 Doc\. 77«r?o?/), (1840) 12 A. & E. 40; Hendersony, Squire, (1809) 
L.R. 4 Q.B. 170; Mudnn Mohmt. v. TTowii Dass, (1880) 0 C.E.R. 257 at 
359; Lewis Puyh v. Ashntosh, (1928) I.L.R. 8 Pat. 51tH P.C. 50 I.A. 
92; bTit soe Raja Jihnpcndra v. Rajeswar, (1920) 25 C.W.N. 267: A'.I.R. 
1931 Cal. 802; under a. 50, T.P. Act, a tenant who pays tho rent bona 
fide to his iinmodiate landlord is excused from pa^nug it again. 

8-a liasanta Kumar JUasu v. Lain Ram, (1932) l.L.R. 59 Cal. 859; 

KalAdasv. Satyesh Chamlra, A^X.B . (1923) Cal. 554. IVdow ChniV. XIX,. 
para. 30. 

Q Ra7n Ililas V, Amir Sinqh, (1920) 01 I.C, 420; (?i/ri«IrKv‘v. llemt udra,. 
(1929) l.L.R. 57 Cal. 1 P.C. : 50 I.A. 290;. Bnv'flUfoI'MJnor Ihuvu v, 
Iiqnuthankar Ray, (1931) l.L.R, 39 Cal. 859; aoo also A'oi'iMi v. 

Raj Comaree, (1860) 0 W.R. 112; Krishmi v. Kunjo, (1881) 9 tAL.R. 1. 

10 ythhas V, Fassihudiu, (1887) T.I*.R. 24 Cal. 412; KoUehainn 

SHinha v, Ash^etosh, (1910) 25 140: 28 I.C. 060; Meulaw Kapoii 

(1931) 35 O.W.N. 305: A.T.R. 1931 Cal. 663*. Nor for tV 
period before he trospassed ;■ J3amodar v. Miller, A.I.R, 1921 Pat. 102. 
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must prove his title, not merely a betiter one than the defendant's 
but good against all the world.^^ But if he proves that the 
defendant wrongfully dispossessed him, he can recover on the 
strength of his prior possession alone.^^ The snit must be within 
twelve years of the plaintiff's dispossessiLon or the commence¬ 
ment of the defendant's adverse possession.^® 

I M 

54. Action under S. 9 of the Specific Relief Act. —This 
action should be instituted within sjx months of the trespass. The 
plaintiff need not prove any title but only his effective and ex¬ 
clusive possession at the time of the trespass.^^ This is a sum¬ 
mary remedy and no appeal is allowed from the decree in the 
suit. If the defendant is the true owner he can get back posses- 
sibn by a suit based on his title. There is a idisposition in many 
courts to treat this statutory remedy as wider than' the common 
law action of trespass and,extend its, benefit to landlords^^ and 
owners of incorporeal rights and interests, as. against adverse 

11 Above para. 16. When the plaintiff is one of several owners' he caii 

sue on behalf of the others to ,ejec.t the trespasser; Pateswari v. Pudra 
(1904) 1 A.L.,T. 543; Syed Ahmed v. Magnesite Syndvca^ej (1Q15) I.L.. 
R. 39 Mad. 501: 28 M.L.J. 598; Fitamberdas v. Bhawanilal, A.T.R. 
1932 Sind 220. Wlien' several persons are in possession, all must be joined 
as defendants; Arunodaya v. Mahammad, (1927) 46 C.L.J. 433: A.I.R. 
1928 Cal. 138. * ’ \ 

12 Above paras. 15 and 16; see also Pam Dayal v. Saraswati,. (1926) 

I.L.R. 49 AU.,191: 25 A.L.J. 281; Venlcayya v. Sateyya^ (1911) I.L.R. 37 
Mad. 281; GanapatMv, Venlcata, (1914) M.W.N. 728: 25 I.C., 109; MaiJcal 
V. Thambuswami, (1914) M.W.N. 784: 25 I.C. 934; Muhammad v. 

Muhammad, (1921) 66 I.C. 237 (Mad.); Labh Smgh v. Ahmad Singh, 
(1926) 97 I.C. 369 (Lah.) ; Ma Fwa v. Ma Pan, (1927) I.L.R. 5 Rang. 
154; Vttamv. Tabu, (1928) 10 Lah. L.J. 480; Chatwrbuj Singh v. 'Sarada 
Charan, (1932) I.L.R. 11 Pat. 701. But the plaintiff must cl^rly put 
forward such a claim and cannot fall-hack on it aftw suing on title* 
Maikal v. Thambuswa^nA, (1914) M.W.N. 784: 25 l':c. 934; Ganesh Pai 
V. Bhushi, (1924) I.L.R. 46 All. 903. 

13 Arts, 142, 144, Limitation'Act; Dharani v. Garbar Ali, (1912) 17 
C.W.N., 389 (P.C.) : 18 I.C. 17, As tol difference' in the parties to be 
joined as defendants between actionof ejectment and trespass, see 
ArvModayav, Mahammad, (1927) 46'g:L.J. 433: A.I.R. 1928 CaL lSS 

14 Tamizuddm r. Ashmib ’(1904) I.L.R. "81 Cat. 647, 656; cf. 
Dadhabhai v. Sub-Collector of Broach, (1870) 7 Bom.H.C.' (A^.C.J.V 82 
and Amiruddin v. Mohamad, (1891) I.L.R. 15 Bomi' ^85.' 

■ 15 Patan Lai v. Amar Smgh^ '-{1929) I.L.R. 53 Bom. 773: 31 Bom. 

L;R. 1042; Eajlcumar v. AlimHa, (1923) 37 C.L.J. 94 : A.I.R. 1923 
CaJ; 192; for other cases, see above para. 4. 
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chiimaiitSu^® In a suit under s. 9 there can be no decree for 
mesne profits.^"^ 

55. Proceedings under S. 145, Criminal Procedure Code. 

—This is another summary remedy pro\'ided in India in the 
interests of public peace. A magistrate can, on information 
that a dispute likely to cause a breach of the peace exists concern¬ 
ing any land or water or right of user of land or water, make an 
enquiry about the fact of possession, and restore possession to 
the party who is proved to have been dispossessed within two 
months of the commencement of the proceedings. He can also 
maintain the party in possession fi'ee from disturbance by the 
opposite party. The pai-tK’ who fails in those proceedings may 
sue in the civil court for rccoveiy of possession, on the strength' 
of his title or under s. 9 of the Specific Kelicf Act.^® 

56. Declaration of title.—If the trespass is only an 
attempt, but not an effective one, to disturb the plaintiff's posses¬ 
sion and is accompanied by an assertion of title, the plaintiff may 
sue for a declaration of his title under s. 42 of the Specific Relief 
x\et. But the plaintiff cannot get it if lie is able to seek any 
further relief and omits to do so.^® Therefore a pei’son who 
has lost his possession cannott sue for a more declaration but 
must aLso sue for possession. The eouit will not grant a 
declaration unless some trespass or other disturbance Is praved.®^ 

57. Injunction.—The plaintiff may also ask for an in¬ 
junction to prevent any coni inning or atteiii]>ted trespass by the 


16 Innasi v. Sivagnona, (1804) 5 M.L.J. 95 (tloninl of title of a 
landholder who is only a mehvaxjuudar) ; above para. 4. 

17 TilaTc y. FatiJc, (1890) I.L.E. 25 Cal. SOli; T/iarOvvi v. 

(1914) .30 M.L.J. 320: 28 I.C. 1; Abdul Kadi v. Vthuman^a^ A.I.R. 
1927 Mad. 722. 

18 Jwala V. Oanga Prasad, (1908) I.L.R. 30 All. 331: 5 A.L.J. 
297; U. Kyaw Lie U, Skive So, (1928) I.L.R. 0 Rang. 507. 

19 Tho rule is different in. England; R.S.C.. O. 25, r. 5. 

« _ 

20 This rule cannot be got round for avoiding tho liigUor court-foce 

payable on a prayer for possession by asking for coafirmatiou of posses¬ 
sion; Pamvhurn v. Khnor Pandey^ (1808) 10 W.R. 170; Mookerjee v. 
Twidalc, (1809) 11 W.R. 257; }Iossi\ivi v. Jm^mhaadi, (18S2) 11 

C.L.R, 443. But tho dismissal will not bar a later, suit properly framed; 
Sayed v. Botitala, (1913) I.L.R. 38 Mad, 247: 25 M.L.J. 125, 

21 Karl of Dysart v. llammcrtoii, (1914) 1 Ch. 822; (1910) 1 A.O. 57. 
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defendai]it.^^ If he has lost possessfion he must sue for posses¬ 
sion and not for an injunction. One co-owner may seek this 
remedy against another who disturbs the common enjoyment, 

by pulling down a building,, or erecting one on agricultural 
land.^^ Where there is an ouster of a co-owner the proper 
remedy would be a suit for partition or joint possession. An 
injunction is of course a discretionary remedy and not obtain¬ 
able as of right. 

58. Injury to reversion. —An injury to the reversionary 
interest of the owner of property in the possession of a tenant 
or other holder of a subordinate interest may arise as follows. 
(«) Physical injury of a permanent nature to the property or a 
trespass accompanied by assertion of a hostile title by a stranger. 
The remedy in the former case is an action for damages for the 
injury to the reversionary interest. In the latter case the 
reversioner can sue for a declaration of title and may also ask for 
possession on behalf of the lessee or other person in possession.^® 
{h) Injury to the property by a tenant. This is knowm as 
'waste' in the English law of real property.^ The duties of a 
tenant are regulated primarily by -contract and often also by 
the general law or custom. They fall within the domain of the 


22 Goodson V. Eicha/rdson, (1873) L.R. 9 Ch. 221; see Z-schariaJi 
Chafee, Cases on Equitable Relief against Torts, p. 35. 

23 Gooroodas v. Bejoy GoUndj (1868) 10 W.R. 171; Crowdee v. 
Bhekdari, (1871) 8B.L.R. (Appx.) 45 (growing indigo crop and rendering 
property valueless) ; Sheo Pershad v. Leela SMigh, (1873) 12 B.L.R. 188* 
Bhadi v. Anup, (1889) I.L.R. 12 All. 436; Muhammad v. Faiz, (1896) 
I.L.R. 18 All. 361; Bam Bahadw v. Bam Shimker^ (1905) I.L.R. 27 
All, 688: 2 A.L.J. 455; Auandachandra v. Parbathi, (1906) 4 C L J 
198. 

24 Mohan Chand v. Isak Bha% (1900) I.L.R. 25 Bom. 248: 2 Bom. 
L.R. 898; Fazilatvmessa v. Ijaz Bassan, (1903) I.L.R. 30 Cal. 901* 
PkaiU SinghY, Nawab Sing\ (1905) I.L.R. 28 All. 161; Dwijendra v! 
Pumendu, (1910) 11 O.L.J. 189: 5 I.C. 171. Injunction is not avail¬ 
able when there is a merely technical or trivial trespass vdthout damage; 
Llandudno Urban District Council v. Woods, (1899) 2 Cii. 705; Behrens 
V. Bichards^ (1905) 2 Ch. 614. 

25 Above para. 12, 

1 On this subject see Bljujkstone, ii, 281; Co. Litt. 53-a, 54-b; Holds- 
worth, Vol. Ill, 121, Vol. VII, 275, 276; Chafee; Equitable Relief against 
Torts, p. 35. 
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law of i>roperty and not of the law of torts.^ In India the 
subject is governed by the Transfer of Property Act® and by the 
Tenancy Acts.^ 


59. Injury to incorporeal rights.^—An incorporeal right 
in immovable property like an easement of way or light does not 
involve possession of the property over which it exists. Injuries 
to such rights are discussed in the chapter on Nuisance. Wlien 
an incori)oreal riglit involves an exclusive j^ossession of tlie pro¬ 
perty which is the subject of the right, a disturbance of it will, 
as we havo seen, amount to a trespa.ss,^ c.r/., injury to rights of 
ferry, market or fishery. Wlien the injury to sueli rights 
amounts only to a disturl>a*ice of an exclusive monopoly or fran¬ 
chise, then the remedy was an action on tlie cas<‘. Tlie action 
lay on i)roof of the violation of the riglit and apart from 
pecuniary damage.’^ 


60. Physical injury not amounting' to trespass.—Such 
injuiy would be indirect or consecpient ial and may be a nuisance, 
c.r/., excavatiion on one’s land so as to caivse a subsidence of 
another’s. 


2 The old remedy was in tlio writ of waste proWded by the Statute 
of Gloucostor, (1278) which was afterwards superseiled by An notion on 
the cjuse in the nature of waste, ami ^^’ns abolished along witli real actions 
in by 3 & 4 Will IV, c. 2(i, s. 3(1. 

« S. 108, T.P. Act. 

4 83. 151, 153, Mad. Estates Tamd Act. 

5 ‘^Incorporeal horcditanionts aro principally of ton sorts: advowsons, 
titlies, commons, ways, offices, digiuties, franchises, corroilios or pensionA, 
annuities and rents.'’ Blackstone, ii, 21; HoldswortU, Vol. VII; 314-318. 

c> Above para. 4. 

7 Ilami7icrton v. Jiarl of Dysart, (lt>l(i) 1 A.C. 57; XicholU v. Kly 
Beet Sujjar Ffu-^tory, Ltd., (1936) 1 CU. 343; below Chap. VI, para. 54. 
As to disturbance of an exclusive emplo\Tnent.^ see WcUci' v. (1769) 

2 Wils. (K.B.) 414. 




WRONGS TO MOVABLE PROPERTY. 

1. Wrongs to movable property.—These wrongs fall 
under the following five categories:—(i) Trespass (n) Conver¬ 
sion (m) Injury to reversion (iv) Injury to incorporeal rights 
and (v) Physical injury not amounting to trespass. 

2. Points to be proved in an action of trespass._In an 

action of trespass to movable property as in that of trespass to 

immovable property, the plaintiff must prove (a) that he was 

in possession of the property and (b) that his possession was 
disturbed by the defendant. 


3. Movable property.—In the law of trespass and con¬ 
version, this phrase, like the word ‘chattels’, means corporeal 
or tangible property, a.g., cattle, clothes, furniture, coins, 
cheques, documents. Things attached to the earth like trees! 
houses and other fixtures are ‘immovable property’ and become 
movable only when they are severed from the land. ^ In times 
and places where slave trade prevailed a slave was a valuable 
chattel.^ Science has rendered air, gas, aud electricity capable 
of appropriation and they would also be movable property. The 
phrase ‘movable property’ is used, however, in a larger sense in 
other contexts in the Indian law like ‘personal property’ in the 
English law. When it occurs in Indian enactments it has been 
defined to mean property of every description except immovable 
property.® It includes the reversionary interest of a pledgor 
or bailor, incorporeal rights like patent rights, copyright, trade¬ 
marks, and even a mere ‘chose-in-action’^ or right to recover a 
debt like Government stock, debentures, shares in joint stock 
companies. But documents of title in respect of a efaose-in- 


1 In special contexts it may be otherwise; see Transfer of PrnoprtTr 

Act, s. 3; Regtistration Act, s. 2 ( 6 ); cf. C.P.C., s. 2 (13). ^ ^ 

2 See the eases cited' in Street, Vol. I, p. 258, III, p. 307 . 

3 General Clauses Act, 1897, s. 3 (34), * ^ * 

4 See Pwnmihavelu v. Bhashyam, (1901) I.L.B. 25 Mad 406- 12 M 

L.J. 282. * '. 
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action, e.g., share or stock certificates are tangible property.® 
All these instances of corporeal and incorporeal property come 
under the designation of personal property, as the actions pro¬ 
vided by the common law in respect of such property were 
called ‘personal' as opposed to ‘real' actions.® The distinction 
between them lay in the fact that tlie plaintiff could recover the 
rc.s or thing itself in the real action but could not in the personal 
action. In the latter he could only enforce against the wrong¬ 
doer a right iii pcrsoTiatyi and obtain pajunent from him of a sum 
of money by way of damages if he did not return the thing.*^ It 
was in 1854 that courts of common law got! the power to compel 
specific restitution by seizure of the chattel, or imprisonment of 
tlie defendant in case of default.® By analog>^ though ^vithout 
historical justification the phrase ‘movable property' in the 
Indian law has acquired an elasticity in meaning and compi'e- 
hends the miscellaneous rights which are not ‘immovable' or 
‘rear in the English law. In the pi*esent context, it is used in 
the limited sense aforesaid. 


4. Possession of movable property.—As in the case of 
immovable property, the intent and power to possess are the 
material tests of possession. The following are some illustrations 
of the way in which these tests are applied to movables. 


' 5. Finder.—A finder gets possession by finding and 

taking llie article lost by the owner and can sue in trespass if 
any person other than the owner takes it away from him.® 


5 Mancckji Pcstonji Bharucha v. JVadilal, (1926) I.L.R, 50 Bom, 
360 (P.C.) : 53 I.A. 92. 

6 Williams,. Real Property, pp. 8, 23; the pliraso ‘goods and chattels 
is sometimes used as synonpnous with ‘personalty’, Goodovo, Personal 
Property, p. 2. 

7 Holdsworth, Vol. Ill, p. 322; the d'istinction was emphasised and 
perpetuated ns real property could not bo devised by a will but wills of 
personalty were recogniised and given effoct to by the ocrtesiastical courts^ 
and tlius tho law relating to succession to realty was evolved in the com¬ 
mon law courts and that relating to personalty and the grant of probate 
in the ecclesiastical courts, which borrowod rules of tho civil law for this 
purpose. 

8 Common Law Procedure Act, b. 78. 

9 Armory v. Dclamirie, (1721) 1 Str. 505; 1 Sm. L. C., Vol. I, p. 

396. But not if he loses it and another finder gets it as tlio latter may 
plead the true owner »s title; Clerk & Lindsell, Torts, p. 348. ' 
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6. Trespasser. —A trespasser has the possession though 

dishonestly acquired. He can sue another who takes the article 
away from him.^® 


7. Possession of things in land or premises._The- 

person in possession of land or premises is prima fade in posses¬ 
sion of the things in it, e.g., the clothes and the furniture in a 
house. A is the owner of a house. B, a friend, corner into it and 
sits at a table and writes on it; but he is not in possession of the 
chair, table or pen in the eye of law. B> drops his money purse 
under the table and goes away having forgotten to take it with 
him. A secures it in his box. A is in possession of B’s purse. 
If, however, A did not notice it, the question is one of some 
nicety . Probably the law would treat B as still in possession as 
be is likely to intend and has presumably the power to come and 
take it back when he remembers it. If 5 has thoroughly forgot¬ 
ten it or given it up as lost, then A may be treated as in posses¬ 
sion of the purse by his oeieiupation of the house. If C, another 
guest of A, comes into the house soon after and pielts it up and 
puts ilt into his pocket, intending to take it home, C is now 
in pos.session and not A or B. In Bridges v. Huwkesworm^ some 
one had accidentally dropped a bundle of bank notes in a shop 
open to the pubhc. The shop-keeper did not notice it but 
another customer picked up the notes and gave them to the 
shop-keeper to find out the owner. The owner was not found 
and the finder claimed them from the shop-keeper. It was held 
that he could do so as he had the possession and the shop-keeper 
had no particular control over the article which lay in a part of 
the shop which was exposed to the public. If, however, the 
article lay in a private house or a part of the shop which’ was 
private, the control over articles in it would presumably be in 
the occupier and a finder who took it would be deemed to have 
taken it from his possession in the eye of law and would be 
bound to restore it to him. For instance, a person who was 
employed by the plaintiff to clean out a pond in the land 
occupied by him was held liable to restore to him two rings 
found in the course of cleaning, on the ground that the posses- 
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sioii was with the plaintiff as occupier.i^ The possession of 
land is also possession of the things attached to or under the 
land. So it was held with reference to a prehistoric boat im¬ 
bedded in the soil.^^ 

8. Possession by symbolic delivery.—A the owner of a 
Avarehouse keeps his own goods in ft. He sells theJm to B and 
hands the key of the house io B. B is in possession of the 
goods.^^ If C, a thief, opens tiie warehouse with anorther key and 
takes tho goods away, C is in possession of them though tQie key 
is with A or B. If C steals merely the key. A or B is still in 


possession. 

9. Things incapable of possession.—AVild animals, fish, 
natural elements like air or water are not in the possession of 
any person till ho seizes or appropriates them.^® As to wr^k 
washed on shore it was held that the Crown had the possession 
and a grantee of the franchise of wreck from the Crown had also 
the possession in law even before seizure or appiopi iation. 
Thei’C can be no property or possession in respect of a human 

bodv alive^*^ or dcad.^® 


10. Master and servant.-—If A asks 7b his servant, to keep 
his horse, A has the possession and B merely tho mistody. The 
proper poi'son to sue in treKp*^^ 

honesily taken it for li^is oum use. B is a Ihie.f or a trespit'sser 
and is in possession. If A constituted B as his bailee in respect 


12 Soulh i^tajford.^hire JVaierworkft Company/ v. Sharmau. (1890) 2 
Q.B. 44; see also Nortluim x. Botvden^ (1855) 11 Ex. 70; P. & \V,, Posses¬ 
sion, p. 40. 

13 Khves V. Brigg Gas Company, (1880) 83 Cli. D. 502. 

14 Seo Gough v, Everard, (1803) 2 H. A' C. 1; .4«eoHrt v. Boger^y 
(1870) 1 Ex. D. 285. In tho convorso ease ofi tho owner of a looked box 
delivering the box but reserving the key. ho is still in possession; 

V. Dohrey, (1839) 10 Sim. 244. 

15 P. & W., Possession, pp. 230*232; Goodeve. Personal Property, p. 
3; Hannam v. Mockett, (1824) 2 B. & C, 934. As to seawetHl, B. v. Chn- 
ton, (1809) 4 Ir, R.C.E. 6; Brao v. Ilarcn, (1877) 11 Ir. R.O.E. 198 
(Ex. Ch.). 

16 Bailiffs of Ditnurirh v. S/mi/, (1831) 1 B. & Ad. 831. As to 
wreck in midsea the salvor hna possession and can.' sue a wrongdoer in tres¬ 
pass; The T^thaniia, (1924) P. 78. 

17 P. & W., Possession, p. 232. 

18 WUliams V. (1882) 20 Ch. B. 659, 005, The executors 

ihave a right to possession, for burial; Clerk & Lindsell, Torts p. 338. ^ 
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of the horse/® by asking B to use it for hire and drive it 
when and where he likefs, B has the possession. 

11, Bailor and bailee. —On a bailment®® the possession 
passes to the bailee and therefore he is the proper person to sne 
a trespasser. The bailor has no possession and cannot sue a 
third person in trespass. An exception to this rule is that if 
the bailment is gratuitous or revocable at will, the bailor as well 
as the bailee can sue in trespass, though if one has sued, ^the 
other cannot.®^ This is on the ground that the bailor has the 
pi^ent right to possession or as it is said, has 'constructive 
possession'.®® But in other cases of bailments, e.g,^ a bailment 
for a term, or a pledge,/ the bailor cannot sue a stranger in tres¬ 
pass.®® His remedy formerly was an action on the case for an 
injury to his reversionary interest, if the act complained of was 
of that character. At the present day the bailor as well as the 
bailee has a right: to sue a stranger for damages for depriving 
the bailee of his use or possession of the goods.®^ The cause of 
action would however be, if it became material to inquire, an 
injury to the reversion in the one case and a trespass in the 
other. As betAveen the bailee and bailor, the former is in 
possession and cannot be sued by the latter in trespass unless it 
AvaS a bailment at Avill or a revocable bailment and cancelled by 
the bailor. In other cases the remedy of the bailor is only to 
sue his bailee in detinue or trover for Avrongful detention after 
the bailment has been laAvfuUy terminated.®® Where a person 
had parked his car on another's ground on paying Is. and 
purchasing a ticket Avhich stated that the latter was not liable 
for loss or injury to the car, th'e latter was not a bailee .butt only 

a licensor and possession did not pass to him.^ 

_ 

19 Moore v. Bohinson, (1831) 2 B. & Aid. 817; P. & W., Possession 

p. 60. ' 

20 For definition of bailment See Indian Contract Act, S. 148. 

21 See Ward v. Macaulay^ (1791) 4 T.R. 489. * 

22 P. & W., Possession, pp. 145 to 147. 

23 lyOtan- V. CrosSf (1810) 2 Camp. 464; White v. MotriSj (1852) 11 
C.B. 1015. The case of Willuiin Leitch # Co. v. Leydon, ( 1931 ) A.O 
00 may be rested on this ground. As to this, see below, para. 16. 

24 Indian Contract Act, s. 180. 

25 Johnson V. Diprose, (1893) 1 Q.B. 512 (mortgagee under a bill 
of sale not liable in' trespass for removing goods from grantor before the 
full amount was paid) . 

1 Ashhy V. Tolhwst, (1937) 2 K.B. 242. 
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12. Trespass by relation.—The principle of trespass by 
r(‘latiaii iias been applied to the case of executors and administ¬ 
rators who are thereby allowed to sue for a trespass to goods of 
the deceased committed before tlie grant of probate or administ¬ 
ration, on the ground tliat their possession relates back to the 
time of death'.^ 

13. Trespass ‘ab initio'.—The owner whose goods are 
taken away under colour of legal authority (<‘.0-^ by a landlord 
for arrears of rent) can sue the taker in trespass if the latter 
dot's any wrongful act with reference to the goods.® Though at 
the time of tlie act. thw owner had no possession he is allowed to 
sue by tsealing the original taking itself as wrongful. Indeed 
this doctrine was first established with, reference to goods and 
afterwards extended to trespass to inunovable property and to 
the person.^ 

14. Rules as to trespass and their historical evolution.— 
It follows from the above, as in the law of trespass to land, that 
(«) an owner out of possession cannot sue in tresi^ass, (6) a 
pei*son in possession though not an ouTiet:’but only a bailee or a 
wrongful possessor can sue and (c) that the trespasser cannot 
escape liability hy denying the plaintiff's title or setting up a 
jys tertii. Indeed the principle that possession and posscssiion 
alone gives the right to sue seems to have evolved first- witli 
refereiiee to the remedies for loss of movables and then applied 
to the action for trespass to land also. It is traceable to the 
remedial law of Anglo-Saxon times in England and ultimately 
to '‘the common basis of Germanic custom,"® In a primitive 
society chttle was the typical chattel as the word itself shows. 

2 Tharpe v. Stallwood, (l.S4o) 5 M. G. 700; v. Thomos, 

(ISo.'i) 8 Ex. 302; Kirk r. Grepon/, (lvS76) 1 Ex.D. 55; .svc PattorsoTi, .T. 
in lialmc v. Jlutfon, (1833) 9 Bing. 471 at 477. 

3 OxXcxf V. Watts, (1785) 1 T.U. 12; Ilarvcy v. Vocack, (1843) 11 
M. W. 740; Canadian- Taciiio W, Co, v. Tii/ci/, (1921'^ 2 A.O. 417; 
Given Smith v, Itro Motors, (1934) 151 E.T.'274; above Chap. TV, 
para. 40. 

4 HoUisworth, Vol. VII, pp. 498-501; Anves, Anglo-Amorionn Essays 
on Legal History, Vol. HI, pp. 428-43. The rule that tlio luitliority must 
have ]>een by law arose from the old law of distress. A landlord who 
distrained his tenant \s goods wrongfully was guilty of a tr^^spass if ho 
refused to return the goods in the tonai\t^s action of replevin, whereas a 
bailee was not so liable if ha refused, to return the goods to his bailor. 

5 Ames, Anglo-American Essay's on Legal History, Vol. HI, p. 417. 
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and was of greater value than land; and the chief concern of 
such a community was to prevent and punish cattle-thefts 
rather than land-trespasses. Thus historically the remedies for 
loss of chattels came earlier than those for land and were among 
the first experiments of early societies in the region of law. 
As the communities became more organised and their numbei's 
increased, land became valuable for purposes of taxation and 
administration, and by reason of the feudal tenure, a source of 
wealth and power. The land law may have been younger but 
became richer and fuller and ‘'outstripped its feebler rival, the 
law of chattels.’’® The action of trespass which in origin was 
a criminal remedy and a substitute for the older remedy of the 
‘appeal’ inherited the leading feature of the ‘appeal’ for theft 
or robbery that it was available only to the person who could 
make speedy pui*suit of the thief.'^ Therefore a bailor or other 
person who had voluntarily parted with possession in favour of 
another and who could rarely have been able to know of the 
theft and make speedy pursuit could not have the old remedy of 
‘appeal’ or the action of trespass and its offshoot, the action of 
trover. His remedy was originally an action against the bailee 
on the contract of bailment. It was at a much later time that 
his right to possession was recognised and he was allowed to sue 
a stranger in some eases. The bailee’s right to sue a stranger 
and recover its value is, therefore, traceable to the early history 
of remedial law. It has been explained sometimes on a different 
ground, viz., that he was liable over to the bailor and therefore 
allowed to sue a stranger.® In the case of The Winkfield,^ 
the Court of Appeal rejected this theory and upheld the above 
historical explanation. 

15. Disturbance of the plaintiff’s possession by the defen¬ 
dant.—It may assume the following forms:— 

(at) Taking the thing away from the plaintiff’s possession,, 
or as it was called, an ‘asportation.’ The trespass would amount 

6 p. & M., Vol. II, p. 177. 

7 P. & M., Vol. II, p. 170; Holdsworth, Vol. II, p. 78, Vol. Ill, 
p. 340. 

8 Cla/ridge v. South Stafordshwe Tramway Co., (1892) 1 Q.B. 422; 
Bracton was the earliest to expound this view on the strength of the Roman 
law* as to which see Inst. TV, 1, 13-17. 

9 (1902) P. 42; see below paras, 63 and 64. 
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to tlio crime of theft or larceny if a dishonest intent were present 
and to robbery if it was also forcible. When the defendant and 
not the plaintifl; had the possession there can be no trespass; 
therefore a bailee damaging or disposing of the goods is not 
liable for trespass or theft.A dishonest servant who walks 
away with his master’s goods is however liable in trespass as he 
Jias no possession but only the custody. Again if A's goods are 
taken by B from whom C takes them again, A can sue B but 
not C for trespass^^ unless B was C's agent or servant acting 
within his authority or othenvise a joint-wrongdoer. Bwt A 
can sTie C for eonvei-sion. The wrongful taking must be by the 
<h fendant himself or by his agent aoting under his authority. 
It must be distinguislued from maliciously procuring an atitaeh- 
ment of another's goods by an order of 001114 . In tlie latter 
Inrt not in the former case, malice is essential to make the 
defendant liable. 


(h) Dii’eet application of force. The forcible act maybe 
accomiianied witli damage, €,g., killing or injuring an animal or 
liefacing a jiictiire or work of art. Damage is not essential in 
trespass and even the slightest application of force like touching 
is wi’onjrful. 


16. Liability for a trespassory injury to a chattel.— 
In an action for direct as well as indirect injury to a chattel, the 
])laintiff would have to prove intent or negligence, and the 
defendant would not be liable for inevitable accident.^* In 
tlio numerous actions for collision on land or water since Holmes 
V. it has never been suggested that the rules of lia- 


10 An oxcoptSon in the criminal law is i\. ojurier * breaking bulk*; P. 
& W., Possession, p. 

11 .VcnrnV V. Jilakr, (1850) 0 E. B. 842. 

12 Below Chap. VITT. para. l(i. 

13 Fauhics V. WiUaufihhi/, (1841) S M. W. 540; (rOi/Mrrf v. orris, 
(1849) 8 Ex. 095. Sir P. Pollock considers that such n rule may bo 
salutary find necessary, ns where valuable objeids are exposed in plnccs 
either public or open to a large number of persons; Torts, p. 804. Street 
considers on the other hnnd that actual dnmnge is requiretl; Vol. I, p. 10. 

11 Per Atk'in, L.,!. in Manton v. IyroclJt'hanl\ (1928) K.B. 212 at 
p. 229. 

if> (1875) T..R. 10 Ex. 201; above: in Stanhy v, Po»rr?k the 

shot, instead of hitting the boater, luvd, hit a plate belonging to the host 
which had just been unpacked from a lunch basket, it is ob^^ous that the 
defendant could not ha^’o boon made liable;** Holdsworth Vol. VTII, p, 
206. 
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bility for injuiy to the vehicles and to the persons in them are 
different. It is submitted that the above rule would apply a 
fortiori to a trespass by touching or handling a chattel without 
injury to it . If there was no hostile intent or breach of duty to 
use care, an action would not lie^® any more than for such touch¬ 
ing of another’s person. The rule as regards trespass to immov¬ 
able proi)erty continues to be different for reasons already 
explained. ^ 

17. Remedies, (a) Extra-judicial: Retaking or Recap¬ 
tion.—^^The owner may retake his goods and may also use the 
necessary amount of force to do so. 

(h) Judicial.—The following .actions are available. 

18. Action for damages.—Where the trespass has led to 
a total loss of the cliattel. its full value can be recovered. Where 
no damage has resulted but only a right was, infringed, nominal 
damages will usually be awarded.^^ Aggravating circumstances 
will of eour^se enhance the damages in a fit case.^® The defendant 
will also be liable for any special damage which is the natural 
consequence of the trespass.^® When a person removed certain 
goodvs from one room to another in the owner’s house without 
authority he was held liable for the loss of the article due to 
such removal.The above principles are also applicable to the 


16 WilU<im Leitch 4' v. LeydoUj (1931) A.C. 90. Plaintiffs, 
manufacturers of aerated waters, sued to restrain defendant from filling up 
their bottles embossed with their names wjith aerated waters in his soda 
fountain,. Injunction refused as there was no breach of duty of defendant 
to find out whether the bottles brought to him were theirs. Lord Blanes- 
burgh held that the trespass complained of was self-inflicted as the bottles 
were sent to the defendant by plaintiffs by way of a trap order. Lford 
Dunedin suggested that the strict theory of trespass would not apply to 
Scotland from where the case arose. 

17 Above Chap. IV, para. 19. 

18 Bayliss v. Fisher, (1830) 7 Bing. 153; cf. The Greta Holme 
(1897) A.C. 596. 

19 Williamus v. Cwrie, (1845) 1 C.B. 841; Brewer v. Dew, (1843) 
11 M. & W. 625 at 629; Gregory v. Cotterell, (1852) IE. & B. 360; 
Owen # Smith v, Beo M'Otors,^ (1934) 151 L.T. 274; Interoven Stove Co 
V. Hibbard, (1936) 1 A.E.R. 263. 

20 See e.g., GUbertson Richardson, (1848) 5 C.B. 502* Keene v 

Dilke, (1849) 4 Ex. 388. ' ‘ 

21 KwTc V, Gregory, (1876) 1 Ex. D. 55. 
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; 5 sst‘ssinciit of damages for colliaion of ships in the Admiralty* 
Courts. 22 In a case of total loss of a ship the damages would 
he tlie value of the ship as well as any profits which vslie would 
have earned on an existing contract.In the case of partial 
injury tlie cost of repairs and other incidental charges and loss 
of profits or freight that would have been earned would be 
recoverable,^^ I1i has ])een held that even owners who do not 
use their ships for profit like the Admiralty or a harbour board, 
would be entitled to general damages for loss of An 

action for injuiy or loss due to a colli-sion of a ship must be 
l)rought witliin two years.^ 

19. Action for injunction. —Besides damages, the plaintiff 
can pray in a proper case also for an injunction to prevent a 
continuing or threatened trespass. 

20. Action of replevin. —In England a person whose 
goods ai'e wrongfully taken by way of distress for rent or by 
w^ay of distress damage feasant has an action of replevin for 
return of the goods.^ Tlie peculiarity of this action is that on 
furnisliing security or paATuont of the amount due he can have 
the things returned to him provisionally pending the decision 
of the case. The Indian procedure has no action of that name 
but there are statutory provisions,^ enabling tonautsi to get back 
on furnishing S(‘curity goods distrained by landlords for arrears 
of rent . 

21. Action of trover. —The plaintiff can Avaive the tres¬ 
pass and .sue in trover for a convei'sion.'* In that case he ordi¬ 
narily recovers the full value of the goods or may ask for their 
specific restitution. Indeed the action for trespass to goods has 

22 Admiralty Cammissifmrrs v. Chchiany, (1920) A.C. 037, 061, per 
Lord Dunedin; The Edison, (1933) A.C. 449. For the speciinl rule of 
the Admiralty Courts for contributory negligence, see below Chap. XTV, 
para. 90. 

23 The Kaie^ (1899) P. 105. 

24 Mayne, Damages (10th ed.), p. 403. 

25 The Greta TTohne, (1897) A.C. 590; The Mediaiw. (1900) A.C. 
113; Admiralty Oommissioners v. S, S. CheXiang^ (1920) A.C. 037; Ad¬ 
miralty Commissioners v. S. S, Sitsquehonna, (1926) A.C, 055; The IjOndon 
Corporation, (1935) P. 70. 

1 Maritime Conventions Acts, 1911, s. 8. 

2 For a modem, instance, see Sxvaifer v. MiUoahy, (1934) 1 K.B. 608. 

3 E.g., Madras Estates Land Act (I of 1908), b. 87. 

4 Cooper V. CftiWy, (1756) 1 Burr. 20; see below para. 24. 
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long since become rare and been superseded in actual use by the 
action of ti'over. It is still, however, the proper remedy when 
the trespass does not deprive the plaintiff of his possession or 
-control and therefore docs not constitute conversion, e.g.^ 
■damage done to goods while in the plaintiff’s possession.® 

22. Actions for ‘rescue* and ‘pound-breach*.— Under the 
English common law an action for ‘rescue* (redcoats) lay at the 
instance oi* the distrainor of goods against a person who wrong¬ 
fully took them away after they had been seized and before they 

had been impounded. An action on the case for pound-breach 

% 

lay when the goods had been wrongfully taken away after they 
had l)een impounded. Rescue and pound-breach were also 
offences under the common law. By a statute of 1689® the dis¬ 
trainor was enabled to sue in these actions for treble damages 
and costs of suit wthout any proof of special damage against 
the actual wrongdoer and also against the owner of the goods if 
they were found afterwards in his possession. By a later 
statute of ITS?*^ a landlord was enabled to impound or secure the 
goods distrained in the premises for which rent was due and 
had an action for pound-breach in cases of wrongful removal of 
the goods from those premises as from a public pound. These 
statutes are still in force in England and their provisions are so 
stringent that even a stranger who unwittingly helped a tenant 
to remove the goods, e.gr., a removal contractor acting in the 
ordinary course of business, would be liable.® There is no similar 
legislation in India. But statutes like the Tenancy Acts® which 
enable landlords to distrain provide also for reparation for 
wrongful removal of the goods distrained. 


5 E.g., Simmons v. LUlystoney (1853) 8 Ex. 431; for cases of wrongful 
attachment of goods in execution amounting to a trespass, see Smith v. 
Keal, (1882) 9 Q.B.D. 340; Morris v. Salberg, (1889) 22'Q.B.D. 614; 
Clissold V. Cratchley^ (1910) 2 K.B. 244. 

6 Will. & Mary^ c. 5, s. 4. By an Act of 1842 (5 & 6 Viet. c. 97, 
s. 2) treble costs were abolished and full costs were substituted. See 
House Propej’ty Co. v. Whiteman^ (1913) 2 K.B. 382. 

7 11 Geo. 2, e. 19, s. 10. S. 3 gave an action for double damages 
for removal of goods before distraint. 

8 La/vell 4" Co., Ltd. O^Leary, (1933) 2 K.B. 200 at pp. 205, 217. 
For other modern cases, see Jones v. Biemstem, (1900) 1 Q.B. 100; 
Bevir V. Briti^sh Wagon Co„ (1935) 80 L.J. 162. 

9 E.g., Madras Estates iLand Act (I of 1908), s. 90; s. 202 (2) pro¬ 
vides also for a fine; Bengal Tenancy Act, s. 136. 
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23. Conversion.—The tort known by the name of ‘con- 

vcrsimt' has attained great. i)romine7iee in tlie law ol* movable 
pi'(>|)eily and has largely supers^‘ded trespass. The name has 
a<*(iuired a highly technical meaning completely divorced fi‘om 
tiu' literal seirsi* of transformation or change of form. Indeed 
in the action for conveision not merely does a plaintiff not have, 
to prove any such change by the defendant. Init the plaintiff does 
not succeed merely by proving it . In the large majority of 
case^s no change has occurred at all Init the chattel is in the same 
slate as it was before the alleged conversion. The usual alle¬ 
gation in the old action for conversion known as the action of 
trover was that “the defendant converted to his own use or 
wrongfully deprived the ])laintiff of the use and iiossession of 
the i)laintiffgoods, Conveision tlien consists in the depri¬ 

vation of the plaintiff's use and ]>ossession. It comprises a 
largo variety of acts which ctuitain tins ingri'dicnt t>f dei>ri- 
vation of use or of dominion and are otherwise dissimilar in 
character, c.c/., taking, detention, destruction. They need not 
amount to anv eonvei’sion in the literal stuise oi' transformation 
nor to any api)ropriation for the defendant's use (<'.(/., a carrier 
d(‘livei’ing the plaintiff’s goods to another by mistake^ or for 
anylxxly's use at all (c.g., destruetion of the goods by the defend¬ 
ant). To sj>eak of them as ‘eonversion’ or ‘eonvei'sion to the 
dehuidant’s use’ is not merely teehnieal but fareieal. but those 
phrasi'S have ])assed into the tenninoh)gy of the subject and will 
l)ersist. for a long time. Though forms of action have been 
abolished, these terms are still used iu moilern pleadiugs^^ and 
in cases in England^^ iii India. 

24. Old form of pleading* in trover.—If the modern form 
of pleading employs \inreal or lix'hnieal terms, the older count 
in trover wliich it replaced in 1832 was an elaborate structure 

m Ooininon I^aw Proeoaure .\ot. 1S5‘J. s. 49 aiul Si'h. B. 

7 1 Srr Bullou iui<l Leako, Plondiiigs, pp. 28:*. 2S4. 

12 Judges Imvo often condemU'Cvl its use, t\(7„ per T.iord BrnnwvoU in 
llmrf V. liott, (1874) B.B. 9 Ex. 80; ami 7»Mn‘on( 7 /a\« v. Boyiu'. (ISliOl 
f> H. iV: X. at pp. :U12, .’>08; Collins, J. in Comso/n/oter? Co. v. Cur/iVi, (1892) 
1 ^^-B. 49r); Bagg:vlay, L.J., in Coe/imae v. IxximiU, (1879) 40 E.T. 
(N.S.) 744, As to the tei'hnieal cha.raeter of the law of ooiu'crsiou* 
per Lord Bunetliii in WiUuim LHtch J- Co, v. Ln/don. (19:11) A.C. 90. 
102 , 10 . 1 . 

11 1 he Indian Penal Codi'i (ss. 40.1, 404) ust’c* the phrase iu the seixse 
of dishonest misappropriation to one’s own or another’s use. 
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of fiction. It alleged ‘‘that the plaintiff was po^essed as of 
lii^ owii property of a certain chattel; that be afterwards 
casually lost it; that it came to the pQSsession of the defendant 
by finding (trover) ; that the defendant refused to deliver it to 
the plaintiff on request; and that he converted it to 
his own use, to the plaintiff’s; damage. Except, the last alle¬ 
gation about conversion, the others were notorious fictions which 
it was unnecessary for the plaintiff to prove in the action. A 
greater discrepancy between the count and the evidence required 
to support it could hardly be found in any other action. These 
fictions are now happily no more, but they have left their marks 
on the law' and are still of interest to us to explain some of the 
peculiarities in the rules about conversion. 

25. Points to be proved in an action for conversion.— > 
In the action for convei^ion, the plaintiff has to prove, ( i) that 
he was in possession or had the immediate right to the possession 
of the chattel; (ii) that the defendant deprived the plaintiff of 
the possession or right of dominion over it. 

26. The plaintiff’s possession. —Conversion resembles 
trespass in that a mere possessor can sue the defendant unl'css 
the latter has a better title or right to be in possession. Posses¬ 
sion is good against all the world but the true owner.The 
plaintiff may, therefore, be a bailee, a finder or even a trespasser. 
A bailee may be one for reward, e.g., a carrier/® or even a gratuit¬ 
ous bailee. He can sue a stranger or his own bailor, as where 
the bailment is for a term which has not expired and the bailor 
takes away the goods from the bailee, As regards a finder the 
leading case is Armory v. Delamirie'^^ where a chimney sweeper 
who found a valuable jewel gave it to the defendant, a goldsmith, 
to appraise its value and on the defendant wrongfully refusing 
to return it was allowed to sue him in trover. 

14 Ames, Anglo-American Essays on Legal History, III, 417. 

15 Jeffries v. G. W. By. Co., (1856) S'E. & B. 802 at p. 805, per Lord 
Campbell, C.tT. 

16 The WmJcfield, (1902) P. 42; Eastern Construction Co., Ltd. v. 
National Trust Ltd., (1914) A.C, 197, 

17 Bv/rton v. Hughes, (1824) 2 Bing. 173; Nicolls v. Bastard (1835) 
2 C.M. & B. 659. 

18 Brierly v. KendoM, (1852) 17 Q.B; 937. 

19 (1721) 1 Stra. 505; Sm.L.C., Vol, I, p. 393; see also Bridges v. 
Hawkesworth, (1851) 21 L.J.Q.B. 75. 

T—20 


154 


THE LAW OF TORTS. 


[Chap. 


27. The plaintiff*s right to possession.—Conversinn is 
w i(k‘r than trespass because in an action for the former the 
plaintiff need not have had possession but can sue if he had an 
iiTimediate rigliti to possession. It is tliereforc a remedy for the 
|)rot(’Ction of ownership though ojily in r(‘si)ect of one of its 
iticidcjits, viz.f the prescmt right to ])ossess. A p\n*chasei’ who lias 
]>aid the price can sue his vendor or a stranger for conversion. A 
bailor ill the case of a revocabLe bailment or a bailment at will 
can also Kue.^° In such cases botli the bailor and bailee have 
the right to sue. If the bailmciit Ls for a term^^ or otherwise 
not ri'vocable at will {c.g., a pledge) the bailor cannot sue. But 
if th(‘ bailee does any act which by the contract or operation of 
law tenninates the bailmmit, the bailor gets the immediate right 
to possession and can sue the bailee or a stranger hi possi'ssion 
of the goods for convei^ion. Thus if a hirer sells or idedgesJ the 
goods hired, the ovmer can sue the hirer a.s well as the ]uirehaser 
or i)ledg<"e.22 A pledger cannot before he repays liis debt and 
n'deems the pledge sue. the pledgee even if the latter wrongfully 
makes a sub-pledge.But it would be otherwise if by the 
tcu’ins of the contract the contract of pledge is terminated by the 
sub-])ledge. A vemdee who has not iiaid the i)rico and has left 
the goods with the vendor eannol sue the vendor or a third party 
until he has paid or tendered thol price; the vendor having a lien 
for the unjiaid price has the right to sue in trover.^^ But it by 


20 Nicoll/i V. Jiasinnl (1835) 2 O.M.U. 050; Coopt r v. P’iPoauif. 
(1845) 1 C.B. 072; Ma7id€rs v. WiUioms, (1840) 4 Ex. 330; ns to Oetimie 
soo Nyberg v. Hai^deJaar^ (1892) 2 Q.B. 202; ns to a trustee when tho 
ccfitni qu€ trust is in possession or custody, see lUirkrn v. Furhyuo. (1801) 

2 (^1. 172. 

21 Gordon v. Harper^ (1790) 7 T.R. 0, 

22 Mnilimcr v. Flornt-ce, (1878) 3 Q.B.D. 4.84; sec nlso rooprr v. 
tl iHomntt, (1845) 1 C.B. 072; Sinprr Manuf(u'‘tun)if} Co. v. (lark, (1879) 

5 Kx.l). 37; Jelks v. Hayward, (1005) 2 K.B. 400; v. 

Jiomalammal^ (1021) T.L.R. ,45 Mnd. 173; 42 M.T,*..!. ;>2. 

2 n Donald v. Siickliny, (1800) E.U. 1 Q.B. 585; Ilalliday v. HoUjoit, 
(lS(i8) L.B. 3 Ex. 209; Neckram v. Bank of BnifjoU (1891) T.E.K. 19 
Cnl. 322 (P.C.): 10 I. A. 00 (npproprfintion by pledgiv) ; i/ 

Chetty V. Valaniappa Chvtty, A.I.E. 1030 Mnd. 304, (unnuUmrised side); 
el\ v. Bombay Trust Corporation^ (1020) I.L.E. 54 B. 381: 32 

Boiu.L.K. 04 (improper snle by the vendor of a motor car under a Hire 
purchnse system is a conversion). 

24 Lord V. Vricc, (1874) L.R. 0 IX 54; soo also Bloxam v. iSoMnders. 
(1825) 4 B, A' C. 941; Bradley v. Copley, (1845) 1 C.B. 085 (mortgagee 
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the contract, the vendee was to have the goods before payment 
he can sue the vendor who wrongfully resells them though in 
such eases he can recover not the full value of the goods butt the 
loss sustained by the resale.^s A bailor who had no present 
right to possess could not sue in trover a stranger who injured 
his chattel, but his remedy was an action on the casei> At the 
present day the form of action is immaterial and ho as well as 
the bailee can sue a stranger for damages for any permanent 

injury or deprivation.^ 

28. Plea of ‘jus tertii*. —It follows that when the plaintiff 
relies merely on his possession the defendant who is a mere 
wrongdoer cannot set up the plea of jvjs tertii or the title of a 
third party.® As against a wrongdoer, possession is title.^ He 
can, however, set up hiis own title or the title of a third party 
with the latter’s authority.® But if the plaintiff relies not on 
his possession but on his right to possess, the defendant can 
plead a jus tertii and show that the right is not in the plaintiff 
but in another.® The position here is analogous to that in the 
action of ejectment already discussed,*^ and involves the similar 
result of bringing into prominence the idea of absolute o-wner- 
ship ‘good against all the world’, through the medium of an 
action which was in origin delictual. But to the above rule 
there is an exception. A bailee is estopped from denying his 
bailor’s title® just as a tenant is estopped from denying his 


under a' bill of sale of chattels of which the mortgagor is to remain in 
possession till default in payment cannot sue). 

25 Chmery v. Viall, (1860) 5 H. & N. 288. 

1 Mears v. L. #. S, iy. Co., (1862) 11 C.B. (N.S.) 850. 

2 Ss. 180, 181y Indian Contract Act. It has been suggested that the 
name ^conversions may be extended to include the injury to the bailor’s 
right or reversion; Pollock, Torts, p. 372; Salmond, Torts, p. 357; but 
see, Street, Vol. I, p. 260 and Oakley v. Lystei\ (1931) 1 K.B. 148, 153; 
per Scrutton, L. J. See also Restatement, $ 220. 

3 The Wi/nkfield, (1902) P. 42, 54. 

4 Eastern Construction Co., Ltd. v. National Trust Co., Ltd,, (1914) 
A.C. 197, 210. 

5 Fer Lord Campbell, in Jeffries v. G. W. My.. Co.,'^ (1856) 5 E. & B. 
802 805; Glermood lAmher Co, v. Phillips, (1904) A.C. 405, 410; The 
Winkf.eld, (1902) P. 42 at 55. 

6 Leake v. Loveday,: (1842) 4 Man. & Gr. 972. 

7 Above Chap. IV, paras. 16 and 17. 

8 Biddle v. Bond, (1865) 6 B. & S. 225; BloAisteim, v. Maltz, etc., Co., 
<1937) 2 K.B. 142, as to estoppel by attornment, see Henderson v. Wil- 
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hmdlord s title. But a bailee is relieved from this disability, 
{(!) il tiieiL- is evict ion l)y title paramount®; for instance if a 
lliii'd poi-son (dainiing* as owner takes the goods away from the 
baiK'c the bailor cajinot. sue the bailee I'or convei'sion and if he 
tloes, the bailee can set up the paramount title as a defence; (6) 
it the l)aik‘e has the authority of the tliird pereon claiming par¬ 
amount title to dek'iid the action.^® 

29. Deprivation of the plaintiff’s possession or right of 
dominion. — In oedet- to constitute conversion there must be, 
(a) a positive aiul voluntary act done by the defendaiit,^^ 
taking, disposal, rtd'usal to deliver on demand. A mere non- 
I'casaiice is not conversion.A bailee who refusi^s on demajid 
t(j restore llu' goods to his l)aiU)r is liable for eonvei^ion but not 
if be meiviy continues in possession witliout any demand by the 
bailor i>r loses the goods by neglect or accident.Tlie wrong 
in sucli ('as(s is not convei’sion but breach of contract or negli- 
geiK'c. {h) The act must amount to some interference or inter¬ 
meddling wliicli is inconsistent wdth or advei'so to the plaintiff 
i-iglit.^^ His right is either to remain in possession or to resume 
it, in other words, to have the chattel in his control or dominion. 
Thus if a haikn* wiio is hound to rcsjtoi'o the goods at the end of 
tiu‘ hailineul i‘<‘fnsis to do so on demand l>v the bailor, the 
detention is adveu'se to the liailor's right. Even if the bailee 
afterwards nstores. the previous detention though temporary is 
to that (‘xtent a deprivation of tlie owner's right to liave posses¬ 
sion and conti’ol at all times and places. Similarly a destruc- 


/iam.v. (1895) 1 Q.B. 521; but a stranger taking- goods away from a bailee 
is not so estopped; JUrhards v. Jrnki)u\\ (1887) 18 Q.B.D. 451 (nil exe- 
oution-en'ditor of a bailee). 

0 HUldlc V. ]ioiuI, above. 

10 liiihUf V. lioiul, above; IxOfUi's v. lAimhtrt, (1891) I Q.B. .118. 

11 As to liability for a Joint tort, .see Jve iri.v Vuoh v. (192$) 

I.B.K. 8 Pat. 518 V.C. 

12 li'ouUlrs V. inUoughh}/, (1841) 8 M. iVc \V. 540; Bnrroufihr.^ v. 
Jioyiic, (1880) 5 H. & N. 298; /7o//nw v. Foirltr, (1875) I..R. 7 H.L. 
757; HoMswortli, Vol. TH, p. 409. 

i:i A’o.s'.v V. JohiKsou, (1772) 5 Burr. 2825; si'o Iltyirard v. JTarris^ 
(18S4) ('ababe KlHs 2511; eflted in Kenny's Cases on Torts, p. 420; IIt'<Ud 
V. Carrii, (1S52) 11 C.B. 977; Nttruuiu v. Bournr and HoJHnosworiK 
(1915) ;U T.B.R. 209. 

11 7Vc Atkin, k.,!. in iMiU^ashirr d' Yorlshirc Bp, Co, v. Mao NichoU 
(1919) 8S k..l.K.B. 801 at 805; OalUp v. Lvsfrr.'(1911) 1 K.B, 148; 
Burat V. f'mar, (1895) I.k.R. 22 Cal. 877, 881. 
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tion or disposal amounts to a deprivation. It is essential to 
remember that the two ingredients aforesaid constitute a com¬ 
plete conversion or ‘conversion to the defendant's use’ as the 
phrase goes, and the plaintiff need not prove (t) damage or loss, 
(ii) appropriation or use by the defendant or another, (m) in¬ 
tent to deprive or cause loss to the plaintiff or gain to the defen¬ 
dant. 


30. Intent to cause loss not necessary.—The plaintiff 
need not prove any such intent as it is presumed from the hostile 
character of the act;^^ nor is it open to the defendant to plead 
absence of such intent. It is no defence or excuse that; he made 
an honest mistake about his own right or the right or identity 
of the true owncT. A person who is not the true owner deals or 
meddles with another’s property at his own peril.^® But the 
defendant’s intent may often be material by way of proving the 
adverse character of the act. For instance, a person who finds 
an article lost by the true owner and takes it home does no 
wrong if he intended only to take and keep it till the owner 
claimed it, but commits a conversion if he then or subsequently 
intended to appropriate it to his own use or do some other act 
adverse to the right of the owner. Again where a carrier or 
warehouseman in possession of goods refused to* hand them over 
to the owner till the latter gave proof of his title it will be 
material to know whether he was bona fide in doubt about the 
plaintiff’s title or whether he intended to keep the owner out of 
his goods temporarily or otherwise.^*^ 

31. Instances of conversion.—We shall now deal with 
the following instances of conversion:— (i) taking from the 
plaintiff’s possession; (n) detention; (m) delivery; (iv) sale in 
‘market overt’; (v) destruction; (?n) unauthorised user; (vii) 
conversion between co-owners. 


32. Taking from the plaintiff’s possession.—A mere 

taking or ‘asportation’ is an actionable trespass. But it is a 


15 LancasM/re <md TorTcshvre Ity. Co. v. Mac Nichol, (1919) 88 L.J 
K.B. 601; see also Garland v. Ca/rVdsle^ (1837) 4 Cl. & F. 693. 

16 Winter v. Banlcs, (1901) 84 L.T. 504, per Lord Alverstone C J 

17 Vaughan v. Watt, (1840) 6 M. & W. 492, 497; see also Alexander 

V. Southey, (1821) 5 B. & Aid. 247; Bui'roughes v. Bayne, (1860) 5 H & 
N. 296; Burnt v. WUJcmson, (1864) 3 H. & O. 345; Clayton v Le Bon 
(1911) 2 K.B. 1031. * 
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c'onvc rsion only if it amounts to aii adverse exercise of dominiou 
bv the <iefendant. The usual instance is taking the plaintiff’s 
ehattd witli a view to appropinate it for the use of the defend¬ 
ant or ot' another person. But that is not the only exercise of 
dominion that is possible. The defendant may intend merely 
to (h'Stroy it. He may claim not the full ownership in the goods 
hut only a limited or subordinate right or as it is often called^ 
‘a special property’, e.g., a lien.^® He may only make a tempo¬ 
rary use, c.r/., take another’s horee for a ride and return it. In 
all tluse ca.sc's there is a conversion. But if the taking is not 
advers<^ to the owner’s right or dominion it may be a trespass 
i)ut ]iot a convei*sion. Therefore ‘every asportation is not a 
conversion.'^® In the case of Foiddes v. M^illoughhy^^ the 
der<'n<lanl wlio was the manager of a ferry boat removed the 
])lain1irf s horses from the boat and put them on the shoi'C in 
oi-der to eomi)el the plaintiff whose behaviour in the boat was 
considered objectionable, to leave the boat along with them. It 
was held that the. removal wai4 not a conversion though itt might 
havi- ln'en a. Iresi)ass.2i Similarly if a peiNon goes into another's 
house and takes sonu' of the furniture, and puts them outside the 
lu)ust‘, or a ])erson does a mere physical injuiy to goods without 
interfi'i’ing witli the plaintiff’s right of possession or ownership 
(^..r/.» sawing a h>g of timber),he commits a trespass but 
not a coiivei’sion. 


33. Constructive taking.—The taking need not, unlike 
theft in the criminal law. be necessarily a physical moving or 
handling of the goods; it may be constimctive as by a transfer 


in the books of a banker or warehouseman or endoi'sement of 
documents of title.Preventing the owner by thi'cat of force 


18 Tf or V. Frn hOiJif, (ISaS) 
in riifiiMicl It in Huri'ouoht's v. 


4 C.B.N.S. 22S. 
lUiynt, (1 SiaO) 5 H. N. 29C> at pp. 




1^0 ( 1841 ) 8 M. •Jc \V, 040 , 

-> The fiirttior faotti in the ca.'4e were that the defomdant had tho 
taken to a hotel of his brother who domandtsl tho cost' of their keep 
for tlie day, before be would iv'turn them and had them sold to pay him* 
self Plat I'ost. Bnt tlu»se do not appear to have been relied oiv in the trial 
as ovidenee of eonversion. 

22 Suumo}),'i V. Ligf/stom\ (ISoo) S Kx. 431. 

22 ^^'Comhtt' V. />arK'.‘. (1805) 6 East 538; as( to constructive disposal 
or parting, see, c,g., Uiort v. (1874) L.R. 9 Ex. 86. 
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from taking possession of his goods is practically a dispossession 
or deprivation.^^ When a person takes possession of a house 
the question will be whether he intended to take possession of 
the things in it. In a case where a person who took possession 
of a land under a decree of court) turned out from it the plaintiff’s 
servants who were loading on a barge some lime belonging to 
tlie plaintiff, it was held that this act by' itself was not a conver¬ 
sion unless there was an intent to deprive the plaintiff of the 
lime.^^ 

34. Change of possession essential for taking.—A taking 
implies a change of possession. It is not a conversion to make 
a mere assertion of a hostile claim of title or a threat to take the 
plaintiff’s goods, if there is nq dispossession, actual or construc¬ 
tive.^ Nor is a bargain of sale or purchase without deliveiy, 
actual or constructive, an act of conversion.^ Again the taking 
or change of possession here spoken of is fronx the plaintiff him¬ 
self. If B takes A ’s chattel from A unlawfully and with intent 
to appropriate it for himself, A can sue B for trespass or conver¬ 
sion. If C now takes it ‘ from B, B has the same remedies 
against C, We saw that in such a case A cannot sue C in 
trespass. ^ Can he sue C for conversion? If A makes a demand 
and C refuses to deliver, then A can sue C because the refusal 
is a distinctly adversie act. A demand is unnecessary if C com¬ 
mits an independent act of conversion, e.g,, a delivery or 
disposal to D, Again if C knew of A’s title when he took from 
B and asserted hi;s own title, then also his act may amount to an 
adverse detention or appropriation against A and a demand 
may not be required. But if C took it from B in ignorance of 
A’s title, the authorities in England seem to warrant the pro¬ 
position that the mere taking or receiving from B will not per 


24 Oakley v. Lyster, (1931) 1 K.B. 148; cf, England v. Cowley^ 
(1873) L.R. 8 Ex. 126; Moyi v. Avuthrannan, (1898) I.L.R. 22 Mad.* 
197. 

25 Thorogood v. Eohmson, (1845) 6 Q.B. 769. 

1 Oakley v. Lyster, above, does not really lay down, though the head- 
note suggests, the contrary. The defendant prevented the plaintiff from 
using or removing the goods, 

2 National Mercantile Bank v. BymUl, (1881) 44 L.T. 767. 

3 Above para. 15. 
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SY hv a ooin (‘i'sioii and A canjiot siu' C lietore ho makesi a- 
donniiid. ‘ 

35. Difference between trespass and conversion.—AVe 
SCO that the wrongs of tresiiass and eonvei-sion are in their 
nature really different and coincide only when the taking 
amounts to an adverse dominion. When the act is lioth a. tres- 
])a.ss and a convei-sion. the plaintiff in the old i>roeeduie waived 
llu‘ t i-es]>ass and sued in trover on account, of the giH.\aler popn- 
larily of the latter form of action. Though forms of action are 
no more, the differcnct* in tlie cause of action may be material 
even now. For instance if tlie ]>laintiff alleges a trespass, he 
lUH'd prove only a taking; if he alleges a convei'sion, he must 
slutw that, the taking was an adverse, exercisr of dominion. The 
disHinclion is also im]iorlant. for purposes of the stat\Ue of limi¬ 
tation; if there is no taking from the ]>laintiff or idher act of 
(‘onvmsion, lie iuyyI not sue and can wail till a demand and 


n 


5 


36. Detention; Actual Detention.—A detention amounts 
to a (‘onvei-siou if it is adverse to the right of the tnu‘ t)Wiier; 

when a iiailee ivfuses to retuim the ehallel to his bailor on 
(h'lnand I^^' the latter afti*r the |H‘riod or puri>ose of the hailment 
is ovm*. But he is not liable liefore tlu‘ bailor makes a demand, 
i)e('aus(» nuMvly to continiu' in pt>ssession without a right to do so 
111 * to omit to n*deliv('r is not an adverse net of d<‘privation. It 
may, howevei', he a hreaeli of eoutraet.*^ Similarly if by neglect 
or accidmit tlu‘ liailee loses the ehattel, he is not liable for a 
conversion though lie may he liable for a broach of contract or 
for nogligeucc.'^ But if he wrongfully disposes of it there is 
an indepcnuhmt act of convtu'sion. hut it. is not detention. 


1 kSpnrkmnn v. Foster, (ISS.t) 11 Q.B.P. l>t>; sot' also Mennie v. 
(isnii) () E. .S: B, 812: MiUcr v. Dolt, (ISOn 1 Q.B. laS: of, 
M '('owJtir V. Daxnrs, (1805) (> East- 038; Fine Arts Sooirtif v. Union- Bank 
of Loitiiov, (lSSr>) 17 Q.B.D. 705; Jturrouohrs v, luii/ne, (1800) 5 H. & 
K, 200 a! ]). 304, per Alartin, B. Sec, however, Kostatenu'nt. 223. 220; 
Street, Vol, I, 230; Sponeor Bower, Conversion, Chap. YI. It lias been 
sugg(‘st‘ecl that the above rule wouhl apply only to a ease of pletlge and 
not to one of taking by or otherwise; Sahnond, Torts, p. 321. 

5 BpaeJeman v. Fostn\ above; Bhupetulro v. GoonnuJra, (1028) 32 
C.W.N. 133: A.T.I?.. 1029 Cal. 42; Ma Mart/ v. Mo. UUi Win. 0925) I. 
E.li. 2 Bang. 555. 

Indian Contract Act, b. 160. 

7 Tlie romedv was not trover but detinue, t.<j„ Jones v. 71oir.h . (1841) 
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37. Proof of detention. —The usual method of proving 
an adverse detention is by proving a demand and refusal. They 
are indispensable to give a cause of action in all cases where the 
defendant is in possession of goods of which the plaintiff is 
entitled to possession, and has not committed any other act of 
conversion like taking, disposal, etc. They should be anterior 
to the suit; otherwise the suit will not lie.® The refusal need 
not be in so many words as ‘ I refuse'; it may be shown by other 
words, e.g., an open assertion of a hostile title to the knowledge 
of the owner, or by conduct, e.g.^ a warehouseman after a 
demand by the owner locking up the warehouse and leaving the 
place.® 

38. Demand and refusal are evidence of a conversion.— 
This is a common saying and means that a demand and refusal 
are evidence of an adverse detention or withholding fi*om the 
owner by the person in wrongful possession. But every 
detention is not a conversion, and a refusal which is not 
really in denial of the owner's right is not adverse and does not 
evidence a conversion, e.g., where a warehouseman or carrier 
refuses to deliver to the owner before the latter pays the cost of 
warehousing or carriage or produces his documents of title. 
If, however, no cost was due or he had no honest doubt about the 
title or imposed unreasonable conditions,his refusal is a 
hostile act and amounts to a conversion. If the refusal is un- 

I 

*- — -- - 

9 WC. & W. 19; Reeve v. Palmer, (1858) 5 O.B. (N.S.) 84; cf„ Clements 
V, Flighty (1846) 16 M. & W. 42 (detinue not for meiie omission to 
deliver); or assumpsit, Williams v. Gesse, (1837) 3 Bing.N.C. 849; or an 
action on the case for negligence, 

8 Clayton v. he Roy, (1911) 2 K.B. 1031. 

9 See Bv/rroughes v. Bayne, (1860) 5 H. & N. 296; Jones v. Hough, 
(1879) 5 Ex. D. 115; Philpott v. Kelley, (1835) 3 A. & E. 106. 

10 Channel, B. in Burroughes v. Bayne, above at p. 303; Isaaclc v. 
<Vlarfc^ (1614) 2 Bulstr. 306. 

11 Vaughan v. Watt, (1840) 6 M. & W. 492 at p. 497; Alexander v. 
Bouthey, (1821) 5 B, & Aid, 247; PiZlott v. WUJcinson, (1864) 3 H. & 
■C. 345. 

12 Davies v. Vernon, (1844) 6 Q.B. 443; Cobhett v. CluVton, (1826) 
2 C. & P. 471; Wetherman v. London ir IMerpool Bank of Commerce, 
(1914) 31 T.L.E. 20; Nandlal v. Bank of Bombay^ (1909) 11 Bom.L.R. 

*925 (intent material); Haryana Cotton Mills Co, v, B. B.\ and C, I. Ry. 
■Co., (1927) I.L.R. 8 Lah. 555; G. I. P. Ry. v. Radha Mai, (1925) I.L. 
(R. 47 All, 549: 23 A.L.J. 398; Shairisul Haq v. Secretary of State for 
India, (1929) I.B.R. 57 Cal. 1286. ; 
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qualified and unambiguous it is conclusive evidence of conver¬ 
sion and is indeed the convemon itself.^^ it is no excuse that 
the defendant made an honest mistake about the plaintiff’s title, 
jis where he believed another to. be the owner and took a sale or 
pledge from him; he refuses at his o^\^l risk or peril. In cases 
where the person in possession is pressed with conflicting claims 
his proper course is to file an intei*plcader action in which the 
rival claimants are made patdies and their respective claims are 
determined by the court.A demand and refusal mw how¬ 
ever, not even evidence of a conven>ion if the defendant has 
losl or never had possession of the goods.^® In spite of these 

limitations, this time-lionoured maxim still sur\nves in the law. 

% 

39. Older meaning* of the above maxim.—It had origin¬ 
ally a different meaning and imrpose.^® In an earlier stage of 
the law, the term ‘convei'sion' and the remedy known as the 
action of trover were confined only to taking and disposal; for 
mi'r(‘ detention the remedv was the action of ‘detiniu'.' But on 
account of superioi* procinlural conveniences,^'^ trover was moi’e 
l)opular with pleaders than detiiuu' and was \ised even for 
wrongful d('tention. This was done by the device of alleging a 
demand and refusiil as evidence of convei'sion by disposid, in 
other words, by saying that the defendant’s inability to retin*n 
the goods was due to bivS having wrongfully t>arted M'ith them 
already. This allegation was a more fiction, because the defend¬ 
ant was not all()w<‘d to escape liability by pleading that he still 
liad tlu^ go(xls and had not parted with them. Tn that way 
wrongful detention was remedied hv the action of trover and 

4 

regarded as a species of convei’sion. After forms of action 


I’l Beat, J. in v. Soiefhrp, (ISCl) 5 B. Aid. 247 at p. 

250; Holt, C..T. in Bahhvin. v. Cole, (1704) G Mod. 212. 

14 Jiohtnsov V. Jeiil'itK^^ (1S90) 24 Q.B.D. 275: Attenhrouoh v. Loudon 
and St. Kafhanne\<: Dock Co., (1873) 3 C.P.B. 450. As to tlu> right of 
a bailee to refuse on the ground of a paramount claim, see Shendon v. 
i\ew Quay Co., (1858) 4 C.B.N.S. CIS; European .-iHstruhoH .Ifoil 
Co. V. JUyyal Mail Packet Co., (1801) 30 B.J.C.P. 247: but ho cannot 
do so if ho took the bailment with notice of the claim, E.r parte Daides, 
(1882) 19 Ch.D. 86, 90. See al.^o Indian Contract Act, S 3 . 160, 167. 

if'> Witbraham v. 5noiu, (1669) 2 Wins. Saund 47a: .4fcxon<Jcr v. 
Southey, (1821) 5 B. & Aid, 247; VerraU v, (1835) 2 C. M. & 

R. 495. 

1« Salmond, Tortn. pp. 307, 308; HoUlsworth. Vol. VII, p. 410. 

17 Below para, 73, 
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were abolished and conversion became comprehensive in scope^ 
there is no place for the old mle, but here as elsewhere in the 
law an old rule survives in a new form and bears the traces of 
its pa^t history. The refusal was originally evidence of a dis¬ 
posal and is now evidence of an adverse detention. 

40. Detention: Constructive detention.—There may be 
a constructive detention by estoppel or as it is called, conversion 
by estoppel. When a person represents, though by honest 
mistake, that he is in possession of certain goods and induces 
another to act upon the representation to his own prejudice, he 
is estopped from denying that he has the goods and is consider¬ 
ed to be in possession and wrongfully detaining the goods. In 
Seton V. Lafone^^^ A's goods were in the defendant's warehouse 
for safe custody but the defendant’s servants by mistake 
delivered them to a stranger. In ignorance of this fact, the 
defendant represented to an intending purchaser from A, 
that the goods were in his possession and thereupon B purchased 
them and demanded delivery. It was held that the defendant 
was liable for conversion by estoppel. 

41. Delivery.—An unauthorised delivery of the plaintiff’s 
goods by the defendant, to a third person is prinm facie adverse 
to the plaintiff* The delivery may be actual or constructive.^^ 
It may purport} to be (i) a transfer of property, or (ii) a mere 
change of possession without affecting property. 

42. Transfer of property.—If the delivery purports to 
affect or change the property, it is a clear act of deprivation 
of the owmer’s right by creating a hostile right in another 
person. The transfer may be of the full property, ^.g., a sale 
or gift, or of a limited or special property, e-.g,, a pledge. If 
A is a bailee of 5’is goods and sells them, A is liable for con- 
vei’sion unless under the law or the terms of the contract he had 
a power to sell. For instance a pledgee may, if so empowered. 


18 (1887) 19 Q.B.D. 68; see also Bristol and West of England Banh 
V. Midland By, Co,, (1891) 2 Q.B. 653; Henderson v. Williams, (1895) 1 
Q.B. 521. 

19 Van Oppen # Co, v. Tredegars, (1918) 37 T.L.R. 504; the defend¬ 
ant claimed title to goods in possession of a firm to whom the plaintiffs' 
carriers had delivered them by mistake, and purported to sell them to the 
firm; he was held liable for conversion. 
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create a sub-pledge,or sell on failure of the pledger to pay the 
debt.'-^^ Othenvise his transfer would be a wrongful conversion 
for which he is liablc,22 The liability of a transferor may arise 
even in cases where he bona fide believed that he had a right to 
transfer. If for instance he had purchased a chattel from 
one who had no title to i1, say a thief, he as well as his 
agent acting for him in effecting a transfer would be liable to 
tlie true owner and it is no defence that they acted in ignorance 
of the latter's title. This is illustrated by the leading case of 
IlolUns V. Fowlcr^^. The defendants, Mcssi’s. Hollins & Co., 
were a finn of l)rokers. 'IMiey purchased some bales of cotton 
from o?n‘ Bavlev without anv knowledge of the fact lliat the 

4 • • 

cotton Ixlonged not to him hut to the i)laintifts. Fowler »!s; Co., 
and sold it to Messi-s. .Alicholls, a spinning company, who spun 
it into Bayley had got the goods fi*om the jdaintiffs 

])i'elending to act for a coi'tain princii)al who did not 
eK'iM . Theiu fore l)elwe<ni tiie plaintiffs and Bayley there was 
really no eonlrael at all and the lith^ was still in the idaintiffs. 
IL was held that the plaintiffs could recover the full value of the 
col/Ion from tin* defeinlauls though the latltn* in ignorance of 
the plaintiffs' ownership had ]>aid the iu*iee to Bayley, and 
though they acted only as brokers in the transaction of buying 
and resale to Messi-s. Atieholls. In view of the imi>ortanco and 
diffi(‘iilty of the (iiuvstion involvetl, tlie judges of the court of 
Queen's Bench were invited to state their opinion during the 
liearing of the case in tlie House of Lords and the opinion of 
Blnckliurn, J.. afterwards Lord Blackburn, is the loading 
authority on the law relating to liability for conveision. He 
scaled tlie principle thus^’* 

“ Tho case against tlioin (the defoinhmts) does not rest on their having 
merely entere<] into a contract with Ihivlev, or inerolv having assisted in 


20 Donald v. Sm'klin<j, (IStUi) I..K. 1 Q.B. 5S5. 

21 As to j)owcr of carriers and other bailees to sell in cases of urgency, 
see Pravficr v. Dlatspicl Stamp and Ilracock, (1924) 1 K.B. odd. 

22 Mullinrr v. Ftorencr, (1S7S) ;> Q.B.D. 484 (sale by an innkeeper 
of horses ov(*r which he had a lien was held a conversion) ; now innkocj>or9 
have a statutory right to realise their security; 41 and 42 Viet., c.. 38„ s. 2. 

23 (1875)‘b.R. 7 H.L. 757; (1S72) L.B. 7 Q.B. did: see also 
Uiort V. liott, (1874) B.U. <> Ex. 8d; Stephens v. EhrnP. (1S15) 4 M. & 
S. 259. 

2‘4 (1875) L.R. 7 H.Tj. 757 at p. 7d9. See f7n^^roo<f. v. 
Bank of Liverpool, (1924) 1 K.B. 775 at p. 790, per Scrutton, L.J. 
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clianging- the custody of the goods, but oa their having clone both. They 
knowingly and intentionally assisted in transferring the dominion and pro¬ 
perty in the goods to Micholls, that Micholls might dispose of them as 
their own, and the plaintiffs never got them back. It is true they did it as 
brokers for Micholls, and not for any benefit for themselves; but that is 
not material. ’’ 

Tho ai>plication of this principle is illustrated by the 
cases in the folloAving four paragraphs. 

43. Brokers ajid auctioneers.—Brokers^^ and auctioneers^ 
have been held liable for selling and delivering goods to the 
purchaser without the real owner's authority and in ignorancie 
of his title. But if a broker^ or auctioneer® does not deliver 
possession actual or constructive or had no possession at all, but, 
for instance, merely settled a bargain between seller and 
buyer, ho is not liable for conversion. 

44. Sheriffs and bailiffs.—Sheriffs and bailiffs have been 
held liable for seizing and selling, even though by honest mistake, 
the goods of a person other than the judgment-debtor.^ They 
would not be liable if they acted under the authority of a warrant 
or order of court. ^ 

45. Bankers.—Bankers have been held liable for col- 
lecting cheques on behalf of persons not entitled to' them. This 
has been explained on the ground that the title to a cheque, i.e,^ 
theJ piece of paper, is in the true owner and a banker who takes 
possession of it on behalf of a person not entitled to it and 
presents it for collection commits a conversion of the chattel.® 


25 Hollins V. Fowler^ above, para. 42; Taylor ir. Kymer, (1832) 3 B. 
Ad. 320; Edelstein v. Schuler 4' Co., (1902) 2 K.B. 144. 

1 Consolidated Co. v. Cuctis, (1892) 1 Q.B. 495; Cochrane v. Mymill^ 
(1870) 40 L.T. 744; Barker v. Furlong, (1891) 2 Ch. 172; SardiTum v. 
Booth, (1863) 1 H. & C. 803. They may have a right of action against 
their employers for indemnity against such liability. Adamson v. Jarvis,. 
(1827) 4 Bing. 66; Betts v. Gibbims, (1834)i 2 A. & E. 57. 

2 Barker v. Furlong^ (1891) 2 Ch. 172. 

3 National Mercantile Bank v. Myirtijl, (1881) 44 L.T. 767. 

4 Garland v. Carlisle, (1837) 4 Cl. & F, 693; Balme v. Hutton, (1823) 
9 Bing. 471; Jelks v. Hayward, (1905) 2 K.B. 460; above Chap. IV, 
para. 37, In England protection is conferred on them by the Banki'uptcy 
and Deeds of Arrangement Act, 1913 (3 & 4 Geo. V, e. 34,, s. 15) . 

5 Judicial Officers' Protection Act (XVIII of 1850). Below Chap. 
XVIII. 

6 Arnold v. The Cheque Bank, (1876) 1 C.P.D. 578; Fme Art Society, 
JLtd. V. Union Board of London, (1886) 17 Q.B.D. 705; Kleinwort vl 
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Ill tlu' interesUs of trado and commerce a banker is jirotected by 
statutes like the Bills of Exchanj^e Act'^ in England and the 
Nt'gotiable Instniments Act® in India, in cases where he has 
in good faith and witliout. negligence received payment for a 
crossed checiue for a cnslomer. In cases not covered by thi*s 
exception his liability would foi- eonv('rsion remain.® 

46. Innocent agents making- a transfer.—Even an inno- 
ct*nt agent who on behalf of liis principal effects a transfer and 
deliveiy of po.ss<‘ssi()n of tlie true owner's i)roperty will be liable. 
In Sfcpheihs v. KUniU^^ the d(‘fendan1. was an agent who took 
delivery on Ix'half of a foreign ])rinci))al who was the purchaser 
and sent the goods on to him. lit turned out- that the seller was 
a l)ankru]>t an<l the assignei' made a demaiul two yeai's after 
the sale. Th(‘ (h'fendant was lu'hl liable tho\igh he acted in \ui- 
avoidablc ignorance and under his master's authority, because 

intermeddled with the iilainitin’'s property and disi)ased of 

it. ' 

47. A mere change of possession.—The ordinary rule is 
lliat a deliv(U’y t»f possession of another's goods without his 
authority to a third person is pritna facie advei'so to his rights. 
Tlierefore tlu' person who delivers will be liable for conversion. 
Thus a baile(‘, agent or sm-vant wlio delivei-s the goods of his 
bailor oi- (unidoyer without the latter's authority to a third 
person is liable to him for eonversiond^ e.f/., a earricr or wave- 


Coynpfoir Notionn! d*P'sco)yiptt\ (ISOf) 2Q.B. 157; ,1/emoH v. Lo}\<loy\ 4‘ 
County IVcfityninstfi' Jianl‘, Ltd., (1014) a K.B. .’50: Vndtrwood, Ltd. 
V. Jioyyl- of Liverpool, (1024) 1 K.B. 775. 

7 S. 82. 

H s. i:n. 

Savory <)' Co. v. Lloyds Baytk, (1982) ‘2 K.B. 122: Midland Bank, 
Ltd. V. Brtkiff, (1088) A.C. 1; Covptntas Co. v. liy'it. Mutual Bankinfj 
Co., (1088) 1 K.B. 511; Bhayavayi Das v. Crtrt, (1008) I.B.K. 81 Cnl. 
240: Thorappa v. rHUfb/ie/ji, (1028) 25 Bom.T,.K, 004: A.T.R. 1024 Box 
205: h’ohinson v. Central Bank of India, (1081) I.B.K. 0 Rang. 585. 

m (1815) 4 M. S. 250: see also U'bUrr v. Baiiks, (1001) 84 E.T. 
504; Mehta v. Sutton, (1018) 100 I,.T. 520. 

11 Stephenson, v. JTort, (1828) 4 Bing. 470: JJiort v. Bott, (1874) 
L.R. 9 Ex. 80; Finoa Credit Bank, Ltd. v. Mey'seu Docks and Uorhonr 
Board, (1800) 2 Q.B. 205; TTeuyfi v. London O'- A'. JP. By. Co., (1870) 
L.R. 5 Ex. 51; IItori v. London O' *Y. H'. By. Co., (1870) 4 Ex. D. 188; 
SCO also Glyth Mills A- Co. v. Last and IVest lytdia Dock Co., (1880) 7 A. 
C. 501; Jehara v. Otioynan Bank, (1027) 2 K.B. 254. rovorseil on other 
grounds in, (1028) A.C, 200 (where the bn-ilee's mandate had owised 
owing to the war) . 
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houseman making a delivery by mistake to the wrong person. 
Where the contract was not one of bailment but. only a license as 
where a person parked his ear in another's ground on the^ terms 
that the latter would not be liable for loss or injury to the car, 
the loss of the ear by the latter or his servant parting with it- to 
a third person by mistake would not be a conversion, An 
agent or servant who on behalf of his principal or employer 
intermeddles with the goods of another will also be liable to 
the latter.But a delivery or other intermeddling by an 
innocent agent or seiwant is not a conversion if it i,s made in 
pursuance of the orders of a person who is apparent o^vner and 
in ignorance of his want of title and is merely a ‘'ministerial 
dealing vnih goods. Lord Blackburn stated the principle 
thus in Hollins v. Fowler^^ :— 

cannot find it anywhere distinctly laid down, but I submit to your' 
Lordships that on principle, one who deals with goods at the request of 
the person who has the actual custody of them, in the Ifona "fide belief 
that the custodian is the true owner, or has the authority of the true owner, 
should bo excused for what he does if the act is of such a\' natui’e as would 
be excused if done by the authority of the person in possession, if he was 
a finder of the goods, or intrusted with their custody. I do not mean to 
say that this is the extreme limit of the excuse, but it is a principle that 
will embrace most of the cases which have been suggested as difficulties. ’’ 

Thus if A sends goods through A^s servant to C, B 
cannot sue A^s servant for conversion. If, however, the servant 
Icnow.s he is taking part in an unauthorised transfer of B's 
goods to C, he is liable along with his master to the real o^vner 
of the goods. 

48. Application of Lord Blackburn's formula. —Accord¬ 
ing to the above test^ the following persons will not be liable:— 

(а) a servant or agent who merely delivers goods in 
accordance with the ordei^ of his master in poss^ion as apparent 
owner and has no notice of any transfer of property being 
effected thereby; 

(б) a carrier, like a Railway Company who carries goods 
or delivers them under the orders of such a person to the 
-consignee and has no notice of any transfer of property being 
<iaused thereby;^® 

12 Ashby V. Tolhwst, (1937), 2 A.E.R. 837. 

13 Stephens v. Elwall, (1815) 4 M. & S. 259; above para. 46. 

14 L.R. 7 H.L. at pp, 767, 768; Pollock, Torts, p. 376. 

15 L.R. 7 H.L. at p. 766. 

16 Fowler v. SoUms, (1872) L.R. 7 Q.B. 616 at 632; Sheridan v. 
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(c) a bailee like a warehouseman who takes "oods for 
salV eustody and re-delivers them to his bailor before the real 
owner mak(N a demand on the bailee 

(d) a finder of goods who delivere them to a i^erson who 
is iiol llu'ir owner but whom he reasonably Ixdicves to be the 
line oAvner. Tlie position of an involuntary bailee is similar 
and is illustrated bv an interesting ease which reeentlv arose 
in England^® The plaintiffs E and P, a firm dealing in mantles 
and maeinloslies, wore induced by the fraud of a certain person 
to send coats to the value of £350 to a firm V. After the goods 
h'1‘1 K and P ho sent a telegram to P in the name of E and 
!* saving tliat goods were wrongly sent to P and a van was 
si'iit to collc'ct them. Tlien a man with a trade card of E and 
I* went to E and took tlu‘ goods in a van. It was held thati 
the firm of P having delivered the goods after enquiry wera 
not liable to llie firm of E and E. A findt*r is of course not liable 
for keeping tlu* goods ])ending discovery of their owmer, eltlicr 
willh himself or with a servant or bailee for safe custody. In 
all lh(‘''-(‘ cast's a refusal tt) deliver to the tnio 0 A\Tier or a dealing 
with tiu' goods after demand will amount to convei'sion. 

49. Liability of a transferee or deliveree.—In consider¬ 
ing fh(' liability of a person who receives possession of a chattel 
from allotIior hy way of Iran.sfor or otherwise without the 
authority of llie tnic owuier, we have ilo exclude eases where he 
acquires title by the mere di'livery notwithstanding the want 
of title of Ills transferor. Tlie ordinary rule is that a transferee 
dots not gi't a hotter title than his transferor.^® Thorefoi'e if 
A transfers or delivers P’s goods witlioul P's authority to 0. 
llio tith' in the goods continues in B who can pursue the spocificl 
pro])er1y inj the handsi of C. But P cannot do so in'the ease of 


The New Quay Co., (1R5S) 4 (\B. (N.S.) OIS, (>50: Aippoa v. Mahaliramf 
(1930) r)i2 C.Ij.J. ao;"), 399: A.T.It, 1931 Cal. ‘209; as to a packer, see 
Greenvay v. Fu^her, (1824) 1 C. P. 190. 

17 Union Crrdit Hank v. Mcrscu Dock.'t and llorbour Hoard, (1899) 
2 Q.B. 205, 210. 

ift Elvhi PotveU, Ltd. v. PJummer Poddis, Ltd,^ (1935) 50 T.L.K. 

158. 

i^> Cuiuly V. Lindsay, (1878) 3 A.C. 459; Ellis v. John Sienniny ^ 
Hon, (1932) 2 Ch. 81; BusheU v. Tiinson, (1934) 2 K.B. 79 (purchaser 
in irregtilar oxocutiou) : in Iinlia ss. 27 to 29 of the Sale of Goods Acty 
III of 1930. 
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current coin or money in which property passes by delivery .20 
Though B cannot sue C for conveiTsion of the specific chattel, 
he may still have other remedies for recovery of an equivalent 
sum of money. Again under the law merchant as enacted by 
the Bills of Exchange Act in England and the Negotiable 
Instruments Act in India, title passes by delivery to holders in 
due course of bills of exchange or cheques. Under the Sale of 
Goods Acts in India^^ and in England^^ there are other excep¬ 
tions to the above rule recognised in the interests of trade and 
business. For instance a purchaser from a mercantile agent in 
possession of the'goods sold or a documenlt of title like a bill of 
lading with the owner’s consent would get a good title if he 
acted in good faith and without notice of the owner’s title. 
The Indian Contract Act^® enacts a similar rule in the ea&e of a 
pledgee from a mercantile agent. If a case does not fall within 
these exceptions, the true owner can sue the person in posses¬ 
sion for reeover 3 '' of his property. He can also sue for conversion 
if the latter took possession with knowledge of the true owner’s 
title. Indeed in such a case the latter is really a joint wrongdoer 
with his transferor and is liable without a demand. If he 
received possession hana fide from another who wa^ apparent 
owner, he would, in the absence of any conversionarj" act like 
disposal or destruction, be liable ordinarily only on demand 
and refusal. This is the view of the English authorities,^^ but 
the question whether he is liable before demand is rarelj'' material 
except for purposes of applying the law of limitation. In 
England the period of limitation (six years) starts from the 
cause of action.Therefore it has been held that time ■^^ill run 


20 IR, V. Joggesur, (1878) I.L.R. 3 Cal. 379; Agand Mahto v. 
Khajah AlijuUah, (1907) 11 C.W.N. 862; SanJcv/nni Menon v. Govinda 
Menon, (1912) I.L.R. 37 Mad. 381: 22 M.L.J. 485; I 71 re Pandhari/tiath, 
(1915) I.L.R. 40 Bom, 186: 17 Bom.L.R. 922; see however Benares 
Bankf Ltd, v. Mam Prasad, A.I.R. 1930 All. 573: 1930 A.L.J. 1153. 

21 Ss. 27-29. 

22 Sale of Goods Act, 1893 (56 & 57,Viet., c. 71) ss. 21-25; Factors 
Act, 1889 (52 & 53 Viet., c. 45), 3 . 2. See Lloyds Bank v. Bank of 
America National Trtist and Sa/vmg Association, (1937) 2 K.B. 631, 

23 Ss. 178, 178-a. See Mercantile Bank of India v. Central Bank of 
India, (1938) 1 M.L.J. 268: 65 I.A. 75 (P.C.). 

24 Above para. 34. 

25 21 Jac. 1„ c, 16, s. 3. 
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o!i]y iforn demand and refusal and not the mere receipt of 
possession.^ In India, however. Article 48 of the Limitation 
Ael is differently wordtxl.^ It speaks of an action for specific 
nio\ ;ihle jiroperty lost or acqidred by convci-sion or for compen- 
salion for wrongfully taking- or detaining the same and provides 
foi' it. a period of three years from the time when the. plaintiff 
first It-Jirns in wliose ]>ossession his pro]>erty is.® This seems to 
suggest that the ]ilaintiff has a cause of action for recovery of 
))ro|)erty on knowledge ami before demand.'* The American 
^{'stateimml malv(‘s it a eonvei-sion for any ]ierson to receive 
possession in eonsummalion of a transaetion negotiated by him 
to ae<iuire a i>i(>i)rie1aiy inter(^t in tlu' eliattel eitlier for him¬ 
self or for his principal.® 

50. Sale in market overt.—Ordinarily a mere bargain 
arid sale witboul transfer of ]>osse;^sion is not a eonversion. 
Tins is so beeaus(‘ the transaetion affeets neither the possession 
mu’ the tithv a,s. hni>of]fCsi, the transAu'or had not the title. 
P>n1 in Kngland a sab* in 'market overt’ t>perat<‘s to transfer the 
title.® It means an o]>en sale in any lawfully eonstituted 


1 .14 noU' 4. If tlion* was lui iiulopomlent act of conver¬ 
sion, tiy <lis|)osal. the plaintift* cannot wait till deniniul: Granffcr v. 

(i(<)rtic, (lS2(i) 5 R. A- O. 14t>: Jirftsv. ^f^tropoJ}ta)lPo^u'^\ 2 K. 

B. r)95. .\.s to a ease of ‘eoneealod fraud', see Jri/AbuvoH. v. Teritp, 

C1S71) T..1?. (i C.V. 20(1. 

- 'Pliis aiti(*l(‘ applies tt> eoaxevjtion, honest, as well as dishonest: Lewis 
rufih V. .t.s;ii/7ri.s7i .SV«. (1020) T,T.,E. 8 Pat. 510: 50 T.A, OS (P-C.) : Adaji 
Cool Co. V. PoHiirtM? Chose, (10:10) T.L.R. 57 Cal. 1841: 57 I.A. 144 (P.C.). 

•1 -\rt. 40 which applies to suits for inovnhle pro]HMty acquired other¬ 
wise than by <'onversion and for eoiuponsntion for injuring or detaining 
tlie sanu*. makes the unlawful detention or possession the startling point, 
as in the ease of a bailee refiising to redeliver; Copoloswami v. *SH?>rn»w«iV7, 
(1011) l.L.P. .'15 Mad. O.'IO; 22 M.R.,T. 152: Xorauonosuatnp Tevar v, 
Aipasom)/^ (1012) 24 M.L.,1. 184: IS T.C. 021; Mt. Loddo Pepom v. 
Janwtuddiu, (1010) 1.1..1?. 42A[ad. 45; />/n/;ic'H(7ru v. Coonetuha, (1028) 
:i2 C.W.N. i;!;t: A.T.P. 1020 Cal. 42; Mo Morp v. Mo Ula irin. (1925) 
T.r.(.P. 2 Pang. 555. As to the ilitVerenee between arts. 48 and 40. soo 
Kripo Lam v. Kuoiror liahodur, (10:i2) T.R.P. 54 All. 407: 1082 A,T4.J. 
241. 


Rut if li(v wants compensation, he lias to show a wrongful detention 
whieli would implv a demand and refusal: Xr>4n?ppi<'r v. 

Chfttiar, (1010) 40 Mad. 078: 80 M.R..T. 587. 

r> 22.8. 220. 

(' Sale of Goods Act, 50 and 57 \8ictsf(e. 71, 8. 22. 
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market^ and by a special cusitom a sale in any shop in the city of 
London between sunrise and sunset, of good^ of the kind which 
nre usually put up for sale therein."^ The vendor is liable for 
an unauthorised sale of another’s goods in market overt, as he 
thereby divests the owner of his (title.® As the purchaser ac¬ 
quires the title he cannot be sued for conversion. 

51. Destruction. —The unauthorised destruction by a 
person of another’s goods is a deprivation or conversion. Here 
destruction is used in a large sense and includes not merely a 
wanton act of mischief, e.g.^ killing an animal or injuring or 
throwing away a chattel, but also causing disappearance of a 
chattel in any manner, e.g., drinking up wine, and change of 
form or identity, e.g., making grapes into wine, cotton into yarn, 
marble into statue, adulterating an article by mixture. But 
it must be an adverse exercise of dominion. An injury due to 
neglect or accident is not a convei’sion though it may be action¬ 
able negligence or a breach of contract.® The owner should 
also be deprived of the possession, of ithe goods. Therefore if A 
shot deer in .S’s park thei*o is no conversion but only a tres¬ 
pass, but if he took the deer away there is a conversion. A wilful 
act of destruction is inconsistent with the true OAvnerls rights, 
and amounts to a conversion though the wrongdoer was ignorant 
of the owner’s title.^® It is ordinarily no excuse that he did it 
under another’s orders. But if he was an innocent agent or 
seiwant, the position is not quite clear. In the case of Hollinii 
V. Fowlet\ Lord Blackburn observed that the spinning company, 

4 

viz., Messrs. Micholls, who bought the cotton from the defend¬ 
ant and spun it into yarn would have been liable if sued. '^i\Tiat 


7 See Hargreave v. Spvrik, (1892) 1 K.B. 25; Clayfon v. Le 'Roy^ 
(1911) 2 K.B. 1031. 

8 Delaney v. Wallis, (1885) 14 L.R. Ir. 31; Farrar v. Beswicic, 
(1836) 1 M. & W. 682 at p. 688, per Parke,, B.; Peer v. Humphrey, 
(1835) 2 A. & E. 495. 

9 LiUey v. Douhleday, (1881) 7 Q.B.B. 510. 

10 Lancashi/re and Yorkshire By. Co. v. MacNicoll, (1919) 88 L.J. 
K.B. 601; the defendant received some drums of carbolic acid WTongly 
delivered to him by the plaintiffs, a railway company; he said he mistook 
them for certain cases of creosote consigned to him and poured tlie con¬ 
tents of the drums ‘into his tank. The plaintiffs had to pay their value to 
-the real consignee and were held entitled to recover it from the defendantf 
:as by using up the goods, he committed a conversion. 
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iilxml llic workmen in lln-ir factory who did the spinning? In 
iii< judgment he recognised that it would be hard to make them 
liahle and that tlie exception in tlie form in which he stated it^^ 
would not cov<-r their case. But he obsei’vcd that if ever such 
a (nu'slion camt' before him, he would endeavour to answer it 
and that it was not necessary to do .'^o in that case.^^ It is 
suhmilti'd that tliey could not have been sued for the same 
leason tliat a servant handling goods according to the orders 
of his em])loyer in possession as apparent owner or a bailee re- 
di*livei‘i)ig goods to his bailor cannot be sued.^^ The difficultv 
does not arise under the defiTiition of conversion by destruction 
adopt(‘d in tlu' American Restatement, viz.^ “intentionally dest- 
I'oying (>!• altering a chatt(‘l in Utc <ictt>r's pt>sscssion*\'^^ Even 
if innocent agents are ludd liable, the injustice can be mitigated 
by alhnving them a right of indemnity against their employer. 

52. Unauthorised user.- -Tliere is no definite authority 
on the (piestion wind her a mei*e unauthorised user by a person 
of anotluM’s (diattid without anv wi*ongful taking, refusal or 
d('strnetion is a eonversion. It may amount to a breach, of 
('oniract. c.r/., a. l)ailee's use of goods bailed wdiieh is not in nc- 
cordanee with the eonditious of the bailment.If a purchaser 
of a horse or jhnvel from a persi)n who Avas not the owner used it 
as his own by riding the hoi'soi or wearing the .iowel, is ho liable 
for c(nn'(‘rsion bid’ori' demand bv the omier?^® If he was aware 
of the vendor's want of title at the time of the purchase, his 
liability would aiiponv clear. Even in cases of hon-a fide mistake 
it w'onld seem that liis user Avould be in law a conversion as it 
pui'iioi-ls to bo an oxoreiso of dominion over the chattel. 


11 A])ovo }»rn a . 47. 

12 (1875') Tj.P. 7 TT.Tj. / ;'j 7 nt- l>. 70S. 

1^ Pollock. Tovf.'^. p. S77: Street, Vol. T, p. 24;i. 

M s'* 22;'>. 

!•'> Indian Contract Act. p. lot. 

ifi .svr the early ease of Muloravc v. Ocjden. (1500) Cro. EHz. 219; 
\\ ahnealey. ,T.„ said, “Tf a man tind my garments and sniTeroth them td be 
eaten with moths by the negligent keeping of them, no notion lieth; but if 

he wcareth my g-arments, it is otherwise, for wearing is a conversions^; 
Holdsworth, VII, p. 400. 

17 Lancashire Tor^'j/nre 7?(/. Co. v. MacNieoV, (1919) 88 E.J. K. 
B. 001, 605. 
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53. Conversion between co-owners . —Since each co¬ 
owner is entitled to exercise dominion over the chattel there can 
be no conversion unless the act of a co-owner amoxints to an 
ouster of another eo-owner, e.g., total destruction, sale in market 
overt having the effect of completely divesting title and posses¬ 
sion.^^ A mere user or disposal will not be conversion as a co- 
o^vner can use or part with the property ,tu the extent of his 
interest.^® 

54. Principles of liability.—The liability for cojiversion 
depends on the character of the act, viz., its being an interfer¬ 
ence with the owner’s right of dominion. It is unnecessary to 
prove an intent to deprive, nor is the absence of such intent any 
excuse. It is also unnecessary to prove negligence. In many 
of the cases of hona fide dealing or delivery by bankers, auc¬ 
tioneers, carriers, etc., there is likely to be some element of want 
of due care; and the standard of care would be commensurate 
with the risk involved in the act. But there may still remain 
some eases where absence of negligence is no excuse and the 
liability is in effect absolute. While in the case of a mere tres¬ 
pass to goods, the liability would generally depend, as we have 
seen, on some wilful or negligent act, a trespass which amounts 
to a dispossession is in law a conversion and governed by a more 
strict rule of liability. It is also worth noticing that the law of 
trespass and ejectment in regard to immovable property does 
not involve the stringent liability or the hardships of the law 
of conversion of goods illustrated by cases like Hollins v. 
Fowler .The reason is that though the policy of the law in 
either case is the same, viz., protection of the right of property, 
it presents peculiar difficulties in its application to movable 
property. Goods unlike land are easily transferred from hand 
to hand and capable of being abstracted or lost for ever. The 
law has to choose between two evils and has chosen that of 
throwdng the loss on the innocent intermeddler rather .than on 
the innocent o^vner. The only exceptions are, first, when the 

18 Fer Parke, B., in Fa/rra/r v. Beswick, (1836) 1 M. & W. at rt 

688; Morgan v. Marqms, (1854) 9 Ex. at p. 148. ^ ’ 

19 Jaoohs'V. Seward, (1872) L.E, 5 H.L. 464; Earsukh v. Darshan 

(1931) I.L.R. 13 Lah. 555; see also Nyberg v, Sandelaar, (1892'i 2 0* 
B. 202; Farrar v. Beswick, (1836) 1 M. & W. 682. J 

20 (1875) L.E. 7 H.L. 757. 
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owner has, by his own voluntaiy act, brought about; the loss, and 
second, when the interests of tirade and commerce override the 
claims of ownership, as in the case of bona fide iiolders of negoti¬ 
able instruments. 


Some special defences may be briefly 


55. Defences.- 
noticed here: 

(i) authority of party, r.r/., a bailment or sale by the 

owiH'r; 

(ii) authority of law : 

(^0 distress, cjf., by a landlord of bis tenant's goods for 
arri‘ars of rent ; 

(h) excentiou of legal proeess, a wamint of attach¬ 
ment of the goods of a judgment-debtor; 

(r) distress damaffc fcas<nii 

(d) r<‘C*aption by the t>wner. lie can use the necessary 
foK'd for retaking ids goods; 

(c) licn.22 c.ff., lien of a solicitor, carrier, vendor. In 
hjTigland innkeejx'i's have a lien for their duOvS on the customer's 
goods; 

(/) a V4‘n(ior's right of stoi)page in transit 
iff) ahalenu'nl of nuisauee; r.f/., cutting of overhanging 
tns's. But tins is m> excuse for taking away the fruits;®* 

(iii) estoppel,®^ The owner of property may by his 
conduct Iiave misled llu‘ defendant into doing something, c.g.^ 
parting with it, and cannot ihvu complain of convei'sion.^ 

56. Remedies: Extra-judicial. Recaption.—This has 

alrc'adv been notieod.^'” 


Above Cluip. TV, pnra. 14. 

-- Iniliaii Conlriirt Act, S3. 95, 170 niul 171; sec Donald v. SwkJingf 
(ISOC)) Ij.R. 1 Q.B. 5S5 for distinction botwoeu lion luid pledge, 

2:1 Indian Contract Act, s. 09. 

21 Milh V. ]irookcr^ (1910) 1 K.B. 555. 

25 Mcrratiftlr Honk of Iiulio v. Ct ntrol Honk of Indiii, (1038) 1 M. 
B.J. 2(18: 1)5 I.A. 75 (B.C.). 

1 Coynmonwcolth Trmt^ Ltd. v. Akofeg, (1020) A.C. 72; see also 
Union Credit Honk v, Merseg Docks, (1800) 2 Q.B. 205; cf. v. 

Kmg C-r Co., (1002) A.C. 325; Z-rt)irn,?Anr and- Yorkshire By, Co. v. Hoo* 
N^coU, (1018) 88 L.J.K.B. 001, 005; Grccrvwood v. Aforiins Bank\ 
(1033) A.C. 51. 

1*« Abovo para, 17; Chap. IV, paxa, 35. 
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57. Remedies: Judicial.— (a) Action for damages; (h) 
Action for specific restitution; (c) Action for money had and 
received; and (d) Action of replevin. 

58. Action for damages. —In the action for conversion,. * 
formerly called action of trover, the primary relief is damages. 
The ordinary measure of damages is the value of the goods and 
any special damage directly resulting from the conversion.2 

59. Value of the goods.— The value of the goods is usu¬ 
ally fixed at their market price. If they have no market their 
value will have to be ascertained from the circumstances. In 
Hallf Ltd. V. Bcvrclay the defendants, a firm of manufaettn'ers, 
did work for a person in erecting and testing certain davits 
which he had invented. Tiie davits were then dismantled by 
the defendants who kept them for many years and finally sold 
them as scrap ii*oii. Their owner claimed them afterwards and 
was awarded the cost of making or replacing them as there 
was no market for them. In the Court of Appeal Greer, L. J., 
obseiwed that there were two iTiles for ascertaining the damage 

'*The first is this; A plaintiff who is suffering from a wrong com¬ 
mitted by a defendant is entitled, so far as money can do it, to be j at 
into the same position as if he had not suffered that wrong. That is what 
is referred to as r€stif-utio in integw/rfi. The second principle which is 
accepted is that what lie is entitled to, as damages for conversion or deten¬ 
tion in respect of the article so detained or converted and not returned, is 
the value of that article. ^ ^ ’ 

The principle of restitutio in integmm has been spoken of 
as a general rule applicable to actions for breaches of contract 
and torts.5 It is however usually applied in the sphere of tort 
only in cases of injuries to property,® especially collisions of 
ships.*^ It has obviously no application to a large number 
of torts like injuries to person, reputation or family rela¬ 
tions. In these cases no sum of money can restore the 
injured party to his original condition.® Even in the ease 

2 Re Simms, Ltd.^ (1934) Ch. 1. ' 

3 (1937) 3 A.E.R. 620. 

4 (1937) 3 A.E.R. at p. 623. 

5 Livi/ngstone v. Jiawyard^ Coal Co., (1880) L.R. 5 A.C. 25 at p 
39, per Lord Blackburn; Mayne, Damages (10th ed.). p. 9 

6 The Arpad, (1934) P. 189. 

7 The Kale, ('1899) P. 165; The Kd/ison, (1933) A*C. at p 459 per 

Lord Wright; (1932) P. at p. 67, per Senitton, L.J., above, para. 18 ■ 

8 Admi/ralty Cormriissioners v. Valeria, (1922) 2 A.C. 242 at p 248 

per Lord Dunedin. See also The Mediana, (1900) A.C. 113 at p. 116 ner- 
Lord Halsbury. ^ 
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of l>j<'ac]ios of contract and injuries to propeiny® the princi- 
()1<‘ lias only a limited application. Thus in The Arpad^^ the 
])]ainti{r, a consignot' of wheat from Gcnnany in the defend¬ 
ants' ship, claimed in an action for conversion and for breach of 

('onlract short delivery the difference between the market 

■ ^ 

prict' on the date of delivery and the price at which he had con¬ 
tracted some months before to sell the wheat. This claim was 
}iot allowed and he was awarded only the difference between 
tlu' Tuarket jirice and tlie price at which he had purchased the 
wheat. Therefore the principle of rcsiituiio in. integrum is at 
best f)nly a very fieneral nde wliich in its actual application is 
subject to imiHU-tant limitations. The following are some illus¬ 
trations of different modes of valuation. 


60. Illustrations of valuation.—In cases of detention of 
tilh'-deeds, the full value of the estate to which they belonged is 
awarded by way of damages which are. however, reduced to AOs. 
on the deeds being given up.^^ In the case of negotiable instru- 
uK'nts their full value will be recovered.The value of currency 
notes is usually tlieir face, value but there may be exceptional 
cases where this rule is not applicable. For instance, when 
currency notes stored in a cellar by an authority like the Bank 
of England or tlu‘ Government of India which issues them are 
(h'siroyed wilfully or negligently by a wrongdoei’, the damages 
may represent only the cost of paper and printing of the notes.^^ 
Tlie great difficulty that may sometimes arise in valuing a chattel 
is illustrated by some copyright cases. In Ash v. Dk'kic^^ the 


0 Cf. Cliap. IV, para. 48. 

10 P. 189. 

11 Looscynorc v. Tadford, (1842) 9 M. & W. 057; Coomhr v. Sdius'cm, 
(1822) 1 Dowl. & Ry. 201. 

12 DfJvfjal V. Naylor, (1831) 7 Bing. 400; ^^orhot> v. Lo)uUm County 

^nd Bank, (1914) 3 K.B. 350. 305; Ltoyd.^ Bonk v. OiarP'rcfi 

Bank of India, (1929) 1 K.B. 40 (damages roduooil by prooeeits of 
fraudulent cheques got back by the plnintiff) ; jS/u'ropr<K'''a(i v. Prayofk 
kumari, (1933) I.L.R. 01 Cal. 711; as to a letter see Thurston v. 
Charles, (1905) 21 T.L.R-. 059. 

13 Bon<;o De Poriugal v. TTnffr^oH’ tf* Sonsy Lid., (1932) A.O. 452, 
478, jicr Lord Sankey, L.C. 

It (1930) Ch. 055. Soo also Birn Bros. v. KfCMC 4'- Co.. (1918) 2 
Ch. 281; John Lano The Bodley Head, Ltd. v. 

Lid., (1930) 1 K.B. 716; Sutherland Publishing Co. v. Coxtoa 
Co. (No. 2), (1938) 1 Ch. 174. 
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plaintiff complained that the copyright in his book on dogs was 
infringed by a series of articles in an iUnsstrated paper called 
Daily Sketch. He claimed damages for infringement and for 
•conversion of the infringing copies. On the latter head the 
^defendants’ contention, which the Master had indeed allowed, 
was that the plaintiff was entitled to no more than the pulp 
value of the infringing part of the issues of the paper, estimated 
•at lOZi. This was assessment of damages by weight and not by 
value. The plaintiff claimed the proportionate price of all the 
issues of the paper. The Court of Appeal rejected the defend¬ 
ants’ valuation but regarded the plaintiff’si as a basis though not 
a conclusive one as the selling value of the paper may in many 
•cases not depend on the articles in question. The Court of Appeal 
awarded lOOS. as a rough estimate of the value of the infringing 
matter. Wliere a chattel is wrongfully detained by the defendant 
and not produced for assessment of value, the court -will make 
every presumption against him and put the highest value on it. In 
Armory v. Delamirie^^ the defendant returned only the socket 
of the jewel in his possession and not the precious stone in it; 
and he was ordered to pay the value of the most valuable jewel 
•of that size. 

61. Value at the time and place of conversion.—The 
value of the chattel is ascertained generally as at the time and 
place of conversion.^® But this rule is not a rigid one and must 
be interpreted in the light of the circumstances of each case. 
For instance in a case of trover for Bast India Company’s 
warrants for cotton, the cotton was worth 6d. per lb. at the time 
of conversion and 10j4d. per lb. at the time of trial and it was 
held that the later value should be awarded because the plaintiff 
might have had a good opportunity of selling the goods if they 
had not been detained.When logs of timber felled in a forest- 


15 (1721) 1 Stra. 505; Sm. L.C., Vol. I, p. 393; above para. 26. 
See Sitaram v. Iswari Charan, A.I.R. 1934 Pat. 492 (a case of wrongful 
mixture). 

16 Mercer v. Jones, (1813) 3 Camp. 477; Civil Procedure Act, 1833 
■3 and 4 Will. 4, c. 42, s. 29;. Alliance Sample v. Ghamandi, (1927) I.L.R.^ 
8 Lah. 373; Shivaprasad v. Pra/yag Kmaa/ri, (1933) I.L.R. 61 Cal. 711. 
The same rule applies in an action for causing injury to goods; Eogers 
-Hhellac Co. v. John King 4’ Co., (1925) I.L.R. 53 Cal. 239. 

17 Greening v. Wilkinson, (1825) 1 C. & P, 625; see also Mercer v. 
^ones, above; Ewhank v. Nutting, (1849) 7 C.B. 797, 808, 811; Beid v. 
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in Burnia W(‘rc wrongfully taken away, their price in Eangoon 
Avhore they were usually sold min^is the carrying charges was 
<*on,sidered as the proper coin]iensation. In eases of fluctuation 
of value in a rising market the plaintiff may claim the higher 
value after the date of conversion.^®'® 


62. Change of form or value by the defendant.—The 
usual rule is that the value of the article in its original fom 
will he awarded, e.cf.^ cotton spun by the defendant into yam. 
But in cases of minerals Avrongfully vSevered and carried by the 
(h'fendant llie eoui't would award the value of the article not as 
]>art of th(‘ soil, Itut as at the ])it's moutli and does not allow 
ally d(‘duetion to liim for eosl of severance or carriage, except 
wlien the defendant acted under a hoiia fide mistake.^® The 
sanu‘ i ul,(‘ was applied in a ease of Avrongful felling of timber.^® 


63. Full value of the goods.— The ordinary inensure of 
dainag(\s is the full value of the goods.^i This is the rule 
whetiier the plaintiff in the suit is tlie full owner or only a 
bailee, finder, or trespasser, because the person in possession is 
treated as OAvner again.st. all the Avorld but the Inie OAvnor, A 
bailet' cannot get the full value against his bailor but can only 
g<‘t tlu' value of his interest.®^ But as against a stranger 
either the bailor or bailee can got the full value AA'hieh Avill be 
dealt Avith as betAweu them according to their respective in¬ 
terests.Tn the ease of The WinlficJd.^* the Postmnstor- 


P’(nrh(in}i\s\ 1.'^ O.B. (>92; Sarareddi v. HrahnKUfuo, (1928> 55 M. 

l.-J. 5 S(k A.I.K. 192S jMud. 1152. 

IS fiurma Tradinff Corponifion v. Mii^a Mohomtd^ (1S78) I.L.R. 4 
Cal. 116 (P.C.); 5 I.A. 130. 

18 a Greening v. Wilfcinsou, (1S25) 1C. & P. 625; Sara jReddi v. 
Brohmai/i/a, (1028) 55 M.L.J. 586; B. V. Viswanntha Aiyar. 55 M.L.J. 
(.rour.) 91. 

le JVood V. l/en-freeJ. (IStn .1 Q.B. 440; .we nhovo Chap. TV, 
para. 47: s(v also Peruvian Guano Co. v. Prri/fiu't Pros.^ (1892) A.C. 166. 

20 Gfnurood Lumber Co, v. Phillips, (1904) A.C. 405. 

21 John-son v. Lanaa.diire 6'* Verl-.f^jire Pg. Co., (1878') 3 C.P.T). 490: 
Nippon V. MahaUram, (1930) 52 C.T....T. 365: A.T.R. 1931 Cal. 269; 
(full value to ba.iU'c) . 

22 Tnnur v. Hordcastle, (1862) 11 C.B.N.S. 683; ini/eis v. .Ifoncirfr 

Co., (1856) 25 L.J.Q.B. 102; PrierUu v. Kendall, (1852) 17 

Q.B. 937. 

2'* Tiuliuu Contraet Act. S8. 180, 181. Sot' Pauline Cas.<amalai, A. 
I.R. 1933 Bom. 465: 35 Boin.L.R. 1007 (a Inrc-purohnscr can sue). 

24 (1902) P. 42; approA'ed l\v the P.C. in Glentrood Lumber Co. v.. 
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General sued for damages for the loss of mails due to a collision 
of ships caused by the negligence of the defendants. The 
defendants contended that as the plaintiff was not legally 
answerable to the owner for the loss he had no right to sue. 
This contention was rejected and it was held that the plaintiff 
could recover the full value. 

64. Older theories about the bailee’s right. —The decision 
in The Winkfield set at rest certain theories about the bailee ’3 
position which had the support of judicial and juristic authority 
for a long time,25 One view was that he could sue because he 
represented the bailor. This is not historically correct because 
originally the bailee was the only person who could sue in tres¬ 
pass and the bailor could not sue at all. It was only afterwards 
that the bailor in eei'tain cases, e.g,, bailments at wiU, was also 
allowed to sue. Another view was that the bailee was allowed 
to sue and get the full value because he was liable over to the 
bailor for the loss of the chattel bailed. This rested on the 
theory that a bailee was absolutely liable to account to the bailor 
for the loss of the goods bailed, but we will see later that this 
theory of liability, even if it once prevailed, was long ago 
departed from in the famous case of Coggs v. Bernard.'^ It was 
also usual to support this theory by reversing the argument 
and saying that a bailee was liable to the bailor because he alone 
could sue a stranger for the loss. In The Winkfield^ it was 
held that the true basis of the bailee’s right to sue in trespass 
and trover was his' position as the person in possession and had 
no reference to his liability to the bailor. But when once the 
bailee recovers damages, he* will hold them as trustee for the 
bailor also to the extent of the latter’s right. This principle 
was applied in that case to an action by the bailee againsft 
a stranger for damages for negligence. 

65. Value of the plaintiff’s interest and not full value._ 

When the defendant also has an interest in the property, the 
plaintiff cannot recover the full value but only the value of his 

Phillips, (1904) A.C. 405; and Eastern Construction Co. v. National 
Trust, (1914) A.C. 197 at p. 210. 

21 : See Holdsworth, A^ol. VII, pp. 432, 450; Holmes, Common Law 
p. 165. 

1 (1703) 2 Ld. Raym. 909; below Chap. XIV, para 61 

2 (1902) P. at pp. 60, 61. 
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own interest as between the parties. A bailee cannot recover the 
till] value against the bailor. In Chinery v. Viall^ tire vendor 
who had custody of the goods resold them and the vendee who 
liad not paid tho price was awarded not the full value but only 
the actual loss sustained by him. Thai i> what he would have 
got it he had sued tor breach of contract instead of in trover. 
Bramwell. B., observed that **a man cannot by merely changing 
the form of action (iititle himself to recover damages greater 
than the amount to which he is in law entitled, according to the 
true facts of tiie case and the real nature ot tho transaction.” 
Where the hirer of a pijuio under a hire-purchase agrciement 
sold it, the owner was held entitled only to the balance of the 
instalments and not the value of the piano.^ Where the vendor 
of a car on a hire-]>urchasi^ system Avrongfully resold the car, 
the purchaser was allowed to recover the sale-proceeds 
the instalments remaining payable by him.® 

66. Special damag'e.-—The plaintiff may get compensa¬ 
tion for any special damage which is the necessary consequence 
of the convereion.® Ho may also l>o awarded interest on the 
money lost.*^ 

67. Exemplary damages.—They are not awarded for 
convei*sion except when the act is also a trespass and is attended 
with aggravating circumstances. This is a point of distinction 
1>otween the actions of trespass and conversion.® 

68. Nominal damages.—They are awarded when there 
has been no loss.® e.g., when the goods have been returned before 
or after suit.^® But substantial damages will lie awarded if they 


n (■I8r>0) 5 H. N. 288; soo also lUlsicr Molor Supplu Co, v. Cot, 
(1014> 1 K.B. 244; nalliiloy v, Rolyntr, (ISOS’) B.R. S Ex. 299; it is 
otherwise if an unpnitl vendor seizes the goods in thoi hnJids of the vendes; 
Oillardv. Bnttan, (4841) 8 M. &= W. 575; ChurchW v, (mis') 

87 L.,T. (Oh.) 524. See Coovrrji v, Mawji, (19S0) SS Bom.L.R. 984 
(pawnor complaining of improper sale hv pawnee). 

4 Whifeirt/ v. Hilt, (191S) 2 K.B. SOS. 

5 Bhimji v. Remhoj/ Tn/.s-f Oorpora/ioH. (1929) T.L.R. 55 Bom. 3S1. 

6 France v. Gaudet, (1871) L.R. 6 Q.B. 199; The Arpad, (1934) 
P. 189; Be Simms, Ltd., (1934) Oli. 1. 

7 Paine v. Prifehard, (1827) 2 C. P. 558. 

8 See The Mediana, (1900) A.O. 113 at 117, 118. 

0 Seo niorf v. L. <f- N, W. Fi/. Co., (1879) 4 Ex. T). 188. 

10 Evans'i v. Letris, (1835) 3 Bowl. 819. 
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had been injured by the defendant's aet or had fallen in value 
when they were returned. 

69. Effect of payment of damages. —A judgment in 
trover followed hy full satisfaction changes the title in the 

property and vests it in the defendant.^2 other words the 
result is a compulsory purchase by him. Thereafter the 
plaintiff cannot sue another for Conversion or retake the goods. 
But a mere judgment for damages has not that effect.^® 

70. Specific restitution, —In England this remedy was 
usually obtained in the action of detinue. This action though 
largely superseded by trover, is still used^^ for recovery of 
specific property, usually title-deeds, from a person in possession 
without any hostile assertion of title. Formerly in the action 
ot detinue the defendant was ordered to return the goods to the 
plaintiff or on default to pay its value, and the option was with 
the defendant to return them or not. In 1854,^® the courts 
in England were empowered to compel specific restitution by 
seizure of the chattel or by arrest of the defendant or attach¬ 
ment of his property.^® This power can be exercised in detinue 
as well as in any other action. In India a similar power is con¬ 
ferred on courts by the Specific Relief Aot.^*^ The courts have 
a discretion which is usually exercised in the plaintiff’s favour.^® 
But they may refuse to do so in exceptional cases, as where a 
thing has been made more,valuable {e.g,^ cotton spun into cloth, 
marble converted into statue), and pecuniary compensation 
would provide adequate relief.^® 


11 Solloway v. McLaughm, (1938) A.O. 247. 

12 Bri/namead v. SarrisoTij (1871) L.E. 6 C.P. 584. 

13 BrmsTnead v. Ha/rrisonf above; Bradley v. Eamisa/y, (1912) 106 
L.T. 771; EUis v. Noalces, (1932) 2 Ch. 98n.; Sinmam Chetty v. Alagiri 
lyer^ (1923) I.L.E. 46 Mad. 852: 45 M.L.J. 516. 

14 Especially after the abolition, iOi 1833 of the ‘wager of law’ which 
accounted for the unpopular(ity of the action; below para. 73. For an 
Indian case speaking of detinue, see Siivnam Chetty v. Alagiri Iyer, above 

15 C.L.P. Aet, 1854, s. 78; Bailey v. Gilly (1919) 1 K.B. 41 

16 E. S. C.„ O. 48, r. 1. 

17 Ss. 10 and 11; see also C. P. C., O. 21, r, 31. 

18 This is especially the case when the plaintiff asks for return of 
documents of title; Willicms v. Archer, (1847) 5 C.B. 318; Macleod v 
McGhee, (1841) 2 M. & G. 326; Goodman v. Boycott,^ (1862) 2 B, & S. 1 * 

19 Specific Belief Act, s. 11 (h). In such eases the Eoman law had 
fixed rules, known as accessio, specifloatio, confusio. English law achieves 
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71. Action for money had and received.—The plaintiff 
TTiav waive the tort of convei'sion and sue for ‘money had and 
received to the plaintiff's use,’ when his money or chattel has 
been converted. The action is for breach of a fictitious contract, 
known as quasi-contract, on the part of the defendant to repay 
the money or the value of the cliattel.^® The remedies are alter¬ 
native and the election of one bars the other.In pracftice this 
alteniative remedy on contract is fre(piently resorted to.^^ 

72. Action of replevin.—The nature of this action in 
English procedure has already been explained. 


73. Historical development of ‘ conversion.—The 
l)eculiaritics in the name of tliis wronj? and in its application, to 
miscellaneous kinds of conduct, c.g., takin*? by a trespasser, 
deUmtion by a bailee, disposal by a bailee or a stranger, are^ 
explained by the origin and development of the action of trover.^® 
This action was designed to fill up certain gaps in the remedial 
law relating to moval)le ])roperty and as in the case of the action 
of 'ejectment a 1‘rtv use of fictions was made for the pnr]:)ose. 
Tlie action of detinue came down from the early days of the 
King’s courts as a remedy for recovering chattels or their value 
from a baih'c. wliile the action of debt was tlie remedy for 
recovering a sum of money lent to another. Later on, detinue 
was allowed also against a ]>ei'son who was found in possession 
of the goods, and in that form was known as detinue sur trover. 
In this action tire plaintiff alleged that ho lost and the defendant 


by the instruinoiit of justice knowni ns ‘judioinl disorotiou’ >Yhnt the 
Itomnn law tried to do hv tixod rnUvs. Snlinond, Torts, p. 

20 Smith V. ItoK'rr, L.K. 8 C.V. 850; v. ILiir. (1840) 

15 M. iV \V. 444; Ncotc v. Jlaniintj, (1851) 0 Kx. 84i>: v. LotuUm 

S, If. Hank, Ltd., (1900) 1 Q.B. 270; rnioa HonL of Att-stroJM v. Mr 
Clinstock, (1922) 1 A.O. 240. Above. Chap. T. pnrn. 17. 

21 lO'srhurts ('n'nmtnes v. Ilidt d* Xefhtriands Sttdm.'ihip Co., 

(1921) 2 K.B, 008; S/njidm Chcttif v. -IMy/frr (1923) I.L.R. 46 

Mad. 852: 45 510; see also Thoroppa Devanoppo v. f 

(1023) 25 Bom.L.R. 004: A.I.R. 1924 Bom, 205. 

22 For evading the rule of aetio personalis moritnr eum per^sono 
applicable to trover. Holdsworth, Vol. Vll, p. 442. 

2 a Above, para. 20. 

24 L.ff., Madras Estates Laud Act, s. 87; Bengivl Teunuoy Act, s. 130. 

25 Holdsworth, Vol. lit, p. 350; VIT, 402; Amos, History of Trover, 
Anglo-American Essays, III, 417; Street, Vol. TIT. 159. 
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found the goods. ^ But it was not available against a person who 
.got them from a bailee or finder and disposed of them. It was 
not available also against a bailee who caused damage to the 
goods and returned them in (that condition. In such cases the 
action of trespass was not appropriate as the defendant did not 
take the goods from the plaintiff's possession by any unlawful 
act. The action of detinue could also be defeated by the 
defendant claiming an archaic mode of trial like ‘wager of law'.^ 
On account of these defects in it, a new remedy was found in 
an action of trespass on the case, modelled on the old action of 

I 

detinue sur trover, and came to be called simply asi the action 
of trover. In this action, the plaintiff alleged that he lost the 
;goods and the defendant found them and converted them to his 
own use. Except the allegation about conversion, the others 
were formal and fictitious and could not be denied by the 
defendant. The word ‘conversion’ was used originally in a 
more or less natural sense of disposal by change of foim, e.g., 
melting of silver. ^ But its meaning underwent a process of 
expansion on account of certain accidents of procedure. The 
new action of trover which had come into vogue by the middle 
■of the sixteenth century became popular and tended to super¬ 
sede the older remedies. It was used instead of detinue which, 
coming as it did from the days before trespass, was subject to old 
modes of trial and proof like ‘wager of law,Thus trover was 
allowed against a bailee who refused to deliver on demand, on 
the fictitious theory that a demand and refusal were evidence of 
a conversion, t.e., disposal.® Then it was allowed also in cases 
where goods were taken away and the plaintiffs were permitted 
to waive the trespass and sue in trover on the principle that 
“one may qualify but not increase a tort.”® Thus the wrong 

1 The way for this was prepared by detinue being allowed against the 
bailee ^s executor or other person in whose hands the goods were found 
(devenerunt ad manus) after the baileedeath. 

2 Above, Chap. I, para. 8; Sutherlarid Puhlishmg Co, v. Caxton 
Publishing Co., (1936) 1 Ch. at p. 335, ger Lord Wright. 

3 A case of 1479; T.B. 18 Ed. IV. 23* pi. 5; the defendant,, a bailee 
was charged with breaking and converting silver cups tot his own use. This 
is said' to be the earliest recorded instance -of the use of the word ‘ conver¬ 
sion.' Street, Vol. III„ p. 162. 

4 Above, Chap. I, para. 8. 

5 Above, para. 39. 

6 Bishop V. Viscov/tvtess Montague, (1601) Cro. Eliz. 824; Cooper v 
'Chitty, (1756) 1 Burr. 20 at p. 31. 
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of ((Wivin-sioii came to include detention, taking and disposiil.. 
because the action of trover was extended to such cases. By 
its origin from the action of detinue, trover was impressed with 
the featiu-e that it was a remedy for an injury to the immediate 
riglit of possession. This is now a common element in all forms 
of conversion.'^ But trover was different from detinue in that 
it was a remedy for convei*sion and not mere detention. That 
aspect has been transmitted to all tire later extensions of trover 
and therefore a mere taking is not a conversion. This action 
was in oi’igin a delictual fonri of action of trespass on the case,, 
and to this circumstance it owed another feature, viz., that it 
pi*olected possession and not merely or\Trership and a bailee or" 
finder could sue in trover and obtain the full value of the article.® 
But in spite of its delictual origin and its pinteeting the plain¬ 
tiff’s better right to possession, the fuller conception of an 
absolute orvnership good against the whole world emerged through 
the aetion asi cour’ts allowed the defendant to plead a jns ferfii. 
Wo saw a similar phenomenon in the case of the action of 
eject merit.® Finally in 1854 when courts got the power to 
order sjiccific restitution instead of damages, the final stage was 
reaciied in the evolution of trover into a proprietary form of 
action.^® It is this/ aspect of it that accounts foi^ the fact that 
liability for convei*sion does not eonfonn to. and seems to he 
independent of the normal requirements of delictual liability, 

intent and negligence. After tho abolition of forms of 
aetion, ownership as such without possession can be asserted in 
an apj'U'opriate action regardless of the requirements of the old 
actions of trover and case. We are now aecustomod to recognise 
owneirship and possession as distinct juristic conceptions and 
ownership as the larger one of which possession is only a part. 
Wo now speak of i)ossession as evidence of title, while under the 

7 It obtained its motleni plirnsing in Fattldt'-n v. Tri7?eM/7?»?)i/. 

8 M. & W. 540, “au act adverse to or iuconsistent with the owner's 
dominion.' * 

8 Another feature was that the oettion was governed by the rule of 
actio personalis moritur oum i)crsoua; Holdsworth, Vol. VII, p. 441. 

9 Above, Chap. IV, para. 17. 

10 ‘^Trover is based on property, trespass on possession*’; Patterson^ 
J. in liaJmV v. Hutton, (1833) 9 Bing. 471, 475; Cleasbv, B. in Fowler v, 
Jlolfins, (1872) 7 Q.B. 616 at p. 6S9. 
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developed system of common law pleading and procedure 
ownership was material only as evidence of possession or a right 
to possess. 

74. Injury to reversion.-—A person entitled to a rever¬ 
sionary interest in a chattel, e.g,, a bailor, can sue a stranger 
for any act of conversion or injury which deprives him tem¬ 
porarily or peomanently of the benefit of his interest, e.g.^ a 
sale in market overt, destruction of or physical injury to the 
chattel. He can also sue his bailee for negligenoe resulting in 
injury to the chattel while in the, latter’s possession. In these 
cases his remedy was formerly an action on the case and not 
trespass or trover. 

75. Injury to incorporeal rights in chattels.—The chief 
instances of such rights are patent rights, copyright, and trade¬ 
marks. Injuries to them will be discussed later. 

76. Physical injury not amounting to trespass.—This 
would be an indirect injury. The usual remedy for uninten¬ 
tional injuries to chattels, whether direct or indirect, is an 
action for negligence. 


11 Pollock, Torts„ p. 356. 

12 Mea/rs v. L. 4' Co., (1862) 11 C.B. (N.S.) 850; Lan~ 

cashvre Waggon Co. v. Fitzhugh, (1861) 6 H. & N. 502; Taiicred v All¬ 
good, (1859) 4 H. & N. 438. 

13 Below Chap. XII. 
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CHAPTER VI. 

NUISANCE. 

1. Nuisance.—The word ‘nuisance’ like the word ‘toil-’, 
is a French word which means harm in a generic sense/ hut, 
owing to accidents of legal history, has acquired a special and 
teehuical meaning in law. It was originally introduced into 
legal terminology in two different contexts which account for 
its dual usage even at the present day; (a) the ‘common’ or 
‘public’ nuisance in the criminal law, where it meant an 
offence against the King or the public, e.fir., an encroachment* 
on or obstiniction of a highway, keeping a disorderly inn or 
public house; (h) the civil remedies, viz,, the assize of nuisance 
and later, the action on the case of nuisance.* The assize of 
nuisance, assiza de noenmento, was a writ stating the nature of 
the nuisance complained of and addressed to the sheriff to 
summon an ‘assize’, i.e., a jury, to view the premises and 
decide the case. If it was found for the plaintiff, he had 
judgment to have the nuisance abated and to recover damages.* 
This was the earliest remedy pro\aded by the King’s courts to 
secure undisturbed enjoyment of real property, but was sub¬ 
ject to certain limitations, e.g., that it did not lie against an 
alienee from the owner of the land who caused the nuisance.® 
This led to the enactment of a special provision in the Statute 
of Westminster II® allowing an action on the case of nuisance 
in similar cases. This action has thus the distinction of being 

1 In this sense it ^Yns used by Clmucor; ‘^Holpe mo for to weye 

agoyne the foende.Kcepe us from his nusance*^ (Mother of GK)d, I, 

21); Salmond, Torts, p. 230 note (d). 

2 This was called ‘purpesturc'. Street, I, p. 213 n. 

3 Per Lord Parker in Jlavimerton v. Dysart, (1916) 1 A.C, 57 at 
p. 84. 

4 Blackstonc, iii, p. 220. 

5 Another limitation was that like the assize of novel disseisin for 
which it was a supplement it lay only for and against^ a freeholder and 
not, for instance, a lessee for a term. 

G (1278), s. 1; Wigmore, Cases on Torts, Vol. I, p. 16. 
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the first and special product of that statute, while the other 
actions on the case arose later by virtue of the general author¬ 
ity conferred on the Chancery to issue writs in like cases. It 
was free from the restrictions of the old assize*^ and ultimately 
became the remedy for various kinds of injuries for which 
there was no other suitable remedy, e.g., disturbance of ease¬ 
ments like those of way or light, of natural rights like the 
right to support or to the use of water in a natural stream, of 
-other incorporeal rights like ferry, franchise or market, 
injuries to health, comfort or amenity. Therefore the wrong 
known as 'nuisance’ in the modern law comprises the various 
and dissimilar injuries for which the action on the case of 
nuisance was used as a remedy. It is therefore incapable of 
precise definition,® and “covers a multitude of ill-assorted 
sins.”® But some of its main characteristics may be stated. 

2. Main features of the wrong of nuisance.—(a) Nui¬ 
sance is an injury to the right of a person in possession of 
j property to undisturbed enjoyment of it and results from an 
improper use by another person of his own property. This 
is usually expressed by saying that nuisance is a breach of the 
duty indicated by the Latin maxim sic utere tuo ut aliemmi 
non laedas,^^ 'so use your own (property) as not to injure 
-another’s.’ This maxim has long been a favourite citation in 
cases on nuisance, but it cannot be regarded as a definition of 
the dutyi^ as no user which does not infringe another’s legal 
right is wrongful. In other words, nuisance is actionable 


7 ScTn/merton v. Dysart, (1916) 1 A.C. 57 at p. 70. 

8 Garrett, Nuisances, p. 4; Cooley, Torts, Vol. II, p. 1176; Jeremiah 
Smith, Selected Essays on Torts, p. 240n. Blackstone’s definition (iii, 
p. 216), of a private nuisance as '‘anything done to the hurt or annoyance 
of lands, tenements or hereditaments of another’' is obviously too vague 
and is suggestive only of the wide scope of the old action. 

9 Pearce and Meston, Nuisances, p. 1. 

10 Al^Gd^s ca^e, (1610) 9 Co. Rep. 59 (a). 

11 See per Erie, C.J, in Bonomi v. BadcTiOusCi (1858) E.B. & E. 643; 
“the maxim sio uiero etc., is mere verbiage. A party may damage the 
property of another where the law permits, and he may not where the 
law prohibits; so that the maxim can never be applied till the law is 
ascertained, and when it is, the maxim is superfluous.” Holmes called 
it as “an empty general proposition which teaches nothing but a bene¬ 
volent yearning,” Selected Essays on Torts, p. 164. 
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onlv if it causes both damage and injury. instance^ 
an ('\<avation by a person on his lands is a nuisance if it 
results in a subsidence of the neighbour’s land but not if the 
latter’s new house tumbles down, or if water flowing to the 
latter's well from an underground water-course not having a 
defined channel is intercepted. 

(b) Nuisance is different from trespass because it is 
regarded as an injuiy to some right accessory to possession 
but not to possession itself. A right of way or of light is an 
incorporeal right over propertj' not amounting to possession 
of it, and a disturbance of it is a nuisance and not a trespass. 
Sometimes a nuisance may be an injury to corporeal property 
but is indirect or consequential, e.g., subsidence of land caused 
by a neighbour's excavation of his own land,^’^ dust thrown 
on adjoining premises by building operations on one’s own 
premises.^® Nuisance and trespass may overlap when the 
injury is to possession as well; e.g., trespass of cattle, discharge 

of noxious matter into a stream and ultimately on another’s 
land.16 

3. Categories of nuisance.—Nuisances fall into two 
categories under which they may be conveniently discussed: 
(i) disturbance of incorporeal rights in immovable property 
like easements; (ii) improper use of one’s property resulting 
in physical injury to the person, property or comfort of the 
occupier of another’s property. We will deal, first, with public 
nuisances in so far as they have a bearing on this subject, and 
then with these categories of private nuisances. 

4. Public nuisance.—A public or common nuisance is 
an injury, danger or annoyance to the public generally and 

12 It is noteworthy that the phrases damajun and uijuria were first 
used by Bracton in connection with the assize of nuisance; P. & 

Vol. Tl, i>. 534; above Cliap. I, para. 27. 

It is souictimes said that damage is the gist of the action of 
nuisance but not reipiired in that of trespass; Joyce, Nuisances, p. 28. 
But an injury to a right, c.g., of way or of use of water may be action¬ 
able without proof of damage; Kali Eishen v. Jodo LaJ, (1879) 6 I.A. 
190 (water); KidgiU v. Jfoor, (1850) 9 C.B. 364 (way). 

Above Chapter IV, para. 23. 

15 Matania v. Nat. Prov. Bank, (1936) 2 A.E.R. at p. 647, 
Slesser, L.J. 

ir. Jones V. Llanrwst U. C., (1011) 1 CU. 393; below para. 23. 
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an offence against public rights, safety or convenience.^'^ A 
private nuisance is on the other hand an injury to the private 
right of a person to the comfortable occupation of his property. 
In some cases a private and public nuisance may concur, 
a trade causing offensive noises or smells injurious to the 
neighbours as well as the general public, obstruction of a 
highway resulting also in loss of access to occupiers of adjoin¬ 
ing property.19 Whether a wrong is a private or a public 
nuisance will depend on the facts of each case, and is in many 
eases essentially a question of degree. W^hile a private nui¬ 
sance affects one or more occupiers of property, a. public 
nuisance usually involves annoyance or danger to a fairly 
large section of the public of the vicinity.^o Sometimes a 
public nuisance may affect only a few persons as where it 
obstructs a public right, e,g.y obstruction of a public pathway 
leading to a few houses. 

5. Distinction between public and private nuisance._ 

The main distinction has already been stated. It leads to the 
following points of difference: {a) An action for damages lies 
in respect of a private nuisance, but not in respect of a public 
nuisance unless the plaintiff can prove special damage to have 
resulted from it. (&) While a private nuisance may be abated, 
a public nuisance cannot be abated except to the extent to 
which it causes special damage to the person who desires to 
abate it.^^ (c) While a private nuisance may become legal by 


17 See the definition in S. 268, I.P.C., cf. Stephen, Dig. Crl Law 
Art. 197. 

18 M. V. Pierce, (1683) 2 Show. 327 (soap-boiling); p. v. Smith 
<1725) 1 Str. 704 (speaking-trumpet) ; P. v. Cross, (1826) 2 C & P 48.3 
(slaughter-house); P. v. Moore, (1832) 3 B. & Ad. 184 (colleetine 
crowds); E, v. Garland, (1851) 5 Cox. C.C. 165 (arsenic manufacture) 

19 Lyon V. Fishmongers^ Co., (1876) A.C. 662; Eagle v. Charina 

Cross Ey. Co., (1866) L.B. 2 C.P. 638; Benjami/n v Storr ^1874^ t "p 
9 C.P. 400. ^ ^ 

20 Soltau V. Be Held, (1851) 2 Sim.N.S. 133, at p. 143 See also 

Khagendra Nath v. BJmpendra, (1910) I.L.R. 38 Cal. 296, 299: 15 C.WN 

316; AU Mahomed v. Municipal Commissioners of Bombay (1924^ *97 

Bom.L.R. 581: A.I.R. 1925 Bom. 458; Hing v. Silas <1929^ T T u 
57 Cal. 849. ' ^ ^ J-.u.ic. 

21 Below para. 88. 
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prescription, a public nuisance cannot be legalised after any 
length of time.22 

6. Remedies for a public nuisance.—The remedies are: 
~—{a) A criminal indictment in England, and a criminal 
prosecution in India for the offence of causing a public nui- 
sance.23 (b) A civil action in England by the Attorney-General 
or by a relator with his authority, and in India by the Advo¬ 
cate-General or by two or more members of the public with his 
sanction. 2-i The action may be for a declaration or injunction 
or both.25 (c) In India a criminal proceeding before a Magis¬ 
trate for removing a public nuisance.^ 

7. Nuisance relating to highways.—One class of public 
nuisances on which considerable case-law has gathered relates 
to highways. A highway is a way over which all members 
of tiic public have a right to pass and re-pass, 6,g.y a public 
road, bridge, navigable canal or river. It includes a cul-de- 
sac, and even a foot'])ath leading to a few houses, if it is not 
private jiroperty and is subject to the public right of passage. 
It is created in one of two ways; (cf) by dedication, express 
or implied,2 by the owner of the laud, and by acceptance by 
the public; or (b) by statute.^ There can be no valid dedi¬ 
cation to a section of the public,'* but it may be limited in 


1!, V. Cross, (1812) :t Camp. 224; Vooght v. Winch, (1819) 2 B. 
A Aid. (>()2; llancif v. Truro Jxural Councif, (1903) 2 Ch, C38. 

E.(f; -1. G. V. Shr-'wsbury Bridge Co., (1882) 21 CJh. D. 752, As 
to (haeremo botwomi action by A.G. ami notion by inomber of thj 
pubiiv- 1'or si)OoiaI damage, see I’amOrpaa( v. Mayfair Iloh'l, (1930) 1 
CIi. 138, 153. For proceedings nnder the Public Healtli Act, 1935, 
see l-elow paras. 87 I'c 00. 

‘-'■1 S. 00, F.P.C. 

-Ti .Uiroi'ate-Geueral v. Tlaji Ismail (1909) 12 BomJi.R- 

274: 5 l.('. 213. 

1 Criminal Procedure Code, ss. 133, 147; Karuppanna v. Kanda- 
swami, (1014) 26 M.L.J. 233. 

2 Blouut V. J^yanl, (1801) 2 Ch. 681; Behrens v. Bichards, (1905) 

2 Oil. 614; irP/ioms-Edfs v. Cohb, (1035) 1 K.B. 310; .4rdesar v. 
Aimoi, (1028) I.L.P. 53 Bom. 187: 31 Bom.L.R. 97 (dedication 

implied ) . 

3 Rights of Wav Act, 1032, (22 & 23 Geo. 5 c. 45); dferst^am Manor, 
Ltd. V. Coulsdon, etc. U. B. C., (1937) 2 K.B, 77. 

4 Poole V. TTusJcinson, (1843) 11 M. W. 827; v. 

(1017) M.W.N. 70: 37 I.O. 977. 
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respect of the mode of user, e.g., to particular kinds of traffic.® 
In the absence of evidence to the contrary, the soil of a high¬ 
way is presumed to belong to the owners on either side ad 
medium This is however a rebuttable presumption. 

In India and in England statutes vest the ownership of high¬ 
ways, i.e.y the pavement and other material required for the 
purpose of passage,*^ in various local authorities, e.p., munici¬ 
palities and local boards in India. The owner of a highway 
may exercise all rights of ownership in it but subject to the 
public right of passage. He may sue in ejectment any person 
who encloses or encroaches on it,® or in trespass one who uses 
it for a purpose other than the right of passage.® He cannot 
sue where a Municipality owns a street and exercises its sta¬ 
tutory powers. In a case from Allahabad^® the Privy Council 
held that the owner of the soil of a public street could not sue 
in trespass a person who had put up a portico in it with the 
permission of the Municipality in whom the street vested. 
The sanction of the Municipality would not however prevent 
proceedings being taken for special damage if the portico 
was a public nuisance. The owner of a highway cannot, un¬ 
less authorised by statute, do any act which interferes with 
the public right of passage, e,g,, lay down a tramway,break 
open a public street for laying gas pipes^^ erect telegraph 


5 F'isher v. Frowse^ (1862) 2 B. & S. 770; Gautret v. Egertm, 
(1867) L.R. 2 C.P. 371. 

6 Dovaston v. Payne, (1795) 2 Hy. Bl. 527, 531; BeTcett v. Leads 
Corporation, (1872) L.R, 7 Ch. Ap. 421; Maharaja of Pithapuram v. 
Municipal Council, Cocanada, (1936) 71 M.L.J. 749: A.I.R. 1936 Mad. 
919. 

7 Wandsworth Board of Works v. United Telephone Co., (1884) 13 
Q.B.D. 904; Maharaja of Jaipur v. Arjun Lai, (1937) I.L.R. All. 901 
(P.C.): 64 I. A. 354. As to the ownership of trees on the soil, and 
the right of a local authority to remove them, see Stillwell v. New Windsor 
Corporation, (1932) 2 Cb. 155; Jagannatharaju v. Taluq Board, Bar 
mun&ry, (1935) 69 M.L.J. 269: A.I.R. 1935 Mad. 810. 

8 Goodtitle d. Chester v. AlTcer 4' Bhnes, (1757) 1 Burr. 133, 146. 

9 Harrison v. Buke of Butland, (1893) 1 Q.B. 142; Hickman v. 
Maisey, (1900) 1 Q.B. 752; see also B. v. Pratt, (1855) 4 E. & B. 860. 

10 Maharaja of Jaipur v. Arjun Lai, above. 

11 A. G. V. Barkar, (1900) 83 L.T. 245; see also B. v. Train, (1862) 
2 B. & S. 640. 

12 B. V. Longton Gas Co., (1860) 2 E. & E. 651. 
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polosif he does, he can be indicted for a public nuisance. 
Tlie public right cannot be lost by non-user,nor can a right 
to obstruct it be acquired by prescription.^® The public must 
liowever take the highway with the obstructions and dangers 
existing at the time of the dedication. The right of passage 
exists on the whole street or road which would in the absence 
of evidence be ])resumcd to extend up to tlie private property 
on cither side.^® It is subject to the right of access of owners 
of land on either side.^*^ A public nuisance in respect of a 
highway may arise, (a) by obstruction of the public right of 
passage, (h) hy creating a source of danger to those who have 
a right to use it, (c) by non-repair. 

8. Obstruction of a highway.—A public nuisance may 
arise by reason of a fence across a highway or a trench in it, 
or by some other interference with free and convenient pass¬ 
age, e.g., collecting crowds at a theatre^® or a public meeting, 
near a highway. It must be an appreciable or sensible inter¬ 
ference with the public right of passage.^® Acts incidental 
to the use of a highway like loading or unloading goods in it 
in front of a warehouse or making a horse and carriage stand 
in front of premises do not amount to obstruction if done 
reasonably and promptly, but may otherwise amount to mii- 


B, V. Vnited Kingdom Eledrio Telegraph Co., (1862) 31 L.J. 
M.C. 166; ns to telegraph wires, see Board of TForl*^ v. 

Vnited Telephone Co., (1884) 13 Q,B.T>. 004. 

14 Bowes V. Eawlcins, (1860) 8 C.B.N.S. 848; Tiirnor v. 

TTighwa)! Board, (1870) L.R. 9 Eq. 418. 

15 B. V. Cross, (1812) 3 Camp, 224; Vooght v. (1819) 2 B. 

& Aid 662; Hari'cy v. Trnro Bural Council, (1903) 2 Ch. 638: nor even 
by a grant from the Crown; A. G, v. BuMdge, (1822) 10 Price 350; 
A. G. V. ^fayo, (1902) 1 Ir. R. 13; ylrdcsnr v. Atvuii, (1928) I.L.R. 53 
Bom. 187: 31 Bom.L.R. 97. 

10 Cf. s. 3 (21) of the Mndrns T)i9trict ArumcipaUties Act, V of 
1920. 

17 Marshall v. BlocTcpool Corporation, (1935) A.C. 16, 22. 

It' V. Gulliver, (1914) 1 Cli. 631; see also B. v. ^foore, (1832) 

3 B. & Ad. 184. 

19 Ex parte Lcuds, (1886) 21 Q.B.D. 191; Homer v. Cadman, (1886) 
55 L.J.M.C. no. 

20 R. V, United Kingdom Electric Telegraph Co., (1882) 31 L.J.M. 
C. 166; B. V. Bartholomew, (1908) 1 K.B, 554; Turner v. Bingwood 
Bighwai/, (1870) L.R. 9 Eq. 418. 
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sances.^i Similarly the temporary obstruction of part of a 
public street for building purposes as by storing building 
material or erecting a scaffolding, if reasonable and dxily 
licensed, cannot be regarded as a public nuisanee .22 
obstruction existing at the time of dedication is not unlawful 
as the public are deemed to have taken the gift with its 
defects.2^ 

9. Right of action in respect of an obstruction of a 
highway.—When an obstruction of a highway amounts to 
a public nuisance, the person causing it may be liable to a 
criminal prosecution, but not to a civil action at 
the instance of a member of the public for the damage 
or inconvenience which he suffered in common with other 
members of the public.This is a rule of very long 
standing in England^^ and was intended to avoid multiplicity 
of actions,^ and harassment to persons or authorities like local 
bodies, water or gas companies who might be obliged to cause 
temporary obstruction in the course of repairs or works done 
on highways.^ But in course of time an exception was recog¬ 
nised,® viz.f that an action would lie on proof of special damage, 
i.e., damage pecvMar and pa/rticttlar to the plaintiff, and differ¬ 
ent from the damage suffered by the public.^ In the leading 
case of Iveson v. Maore,^ damages were allowed for the deterio¬ 
ration in the value of the plaintiff ^s coal due to the delay in 
carting it from his colliery caused by the defendant's obstruc¬ 
tion of a highway. Actions have been allowed on the ground 

21 Benjamin v. Storr^ (1874) L.R. 9 C.P. 400; see also B. v. Bussel^ 
(1805) 6 Ea&t. 427; B, v. Jones, (1812) 3 Camp. 230 (sawing timber in 
a street); A. G. v. Brighton and Hove Co-operative Supply Assn. (1900) 

1 Ch. 276. 

22 Harper v. Haden 4" Sons, (1933) Ch. 298. 

23 Fisher v. Browse, (1862) 2 B. & S. 770,; Bohhi/ns v. Jones, 
(^1863) 15 C.B.N.S. 221; Jones v. Mathews, (1885) 1 T.L.R. 482; 
Braclcley v. Midland Bailway Co., (1916) 85 L.J.K.B. 1596. 

24 Vanderpant v. Mayfair Hotel, (1930) 1 Ch. 138, 153. 

25 SatJcu V. Ibrahim, (1877) I.L.R. 2 Bom. 457. 

1 Per Holt, C.J. in Iveson v. Moore, (1699) 1 Ld. Baym. 486 at 495. 

2 Per Kelly, C.B. in Wimierbottom v. Lord Derby, (1867) L.R. 2 
Ex. 316 at 321. 

s It was first recognised by Pitzherbert (1536) Y.B. 27 Hen. VIII, 
Mich, pi. 10; Holdsworth, Vol. VIII, pp. 424, 425. 

4 Medcalf v. Strawbridge, Ltd. (1937) 2 K.B. 102, 107. 

5 (1699) 1 Ld. Raym. 486. 
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of special damage, in Bose v. MUes^ where the plaintiff had,, 
owing to an obstruction of the highway to incur expense by 
unloading his barge and carrying his goods overland, in 
Campbell v. Paddington Borough QounciP where the plaintiff' 
lost the tenants who engaged windows in the plaintiff’s house 
for viewing the procession for the funeral of Edward YII as 
the view was obstructed by an unauthorised hoarding erected 
by the defendants in the highway, in Benjamin v. Storr^ where 
by reason of the defendant’s obstruction of the access to the 
plaintiff’s coffee-house he had to burn gas-lights all day and 
his customers were prevented from coming. The damage must 
be particular, t.e., different from what the plaintiff suffers in- 
common with other members of the public. It may be different 
in kind or only in degree,® but must be substantial 
and direct. Therefore a person who suffered merely 
personal inconvenience and not any pecuniary damage by 
having to take a longer route owing to an obstruction does not 
suffer any special damage.^® If he incurs expense in attempt¬ 
ing to remove the obstruction, it is not recoverable as it is not 
a direct but is a remote consequence of the defendant’s act.^^ 
The condition as to special damage does not, however, apply 
where the obstruction interferes with a private right of pro¬ 
perty and not merely with the right of passtige along the 
highway .12 Lyon v. Fishmongers' Co.^^ the House of 

t , ■ ■ I ■■ 

'i (1815) 4 M. & S, 101; see also BJagrave v. BristoJ TTat^r irorlw- 
Co., (1856) 1 H, & N. 369; Btundy Clark <1* Co. v. L. (»’* E,By.Go>t 
(1031) 2 K.B. 334; Bam Chandra v. Joli Prasad, (1910) I.Ii.B. 33- 

All. 287. 

7 (1011) 1 K.B. 860; cf, Martin v. London County CouncU, (1889) 

80 L.T. 866; Foli v. Devonshire Club, (1887) 3 T.L.R. 706. 

3 (1874) L.R. 0 C.P, 400; sec also Frits v. Hobson, (1880) 14 C?h. 

r>. 542. 

Per Lord Ponzance in Metropolitan Board of Works v. McCarthy* 

(1874) L.R. 7 H.L. 243 at p. 263. 

10 v. Lord Derby, (1867) L.R. 2 Ex. 316; see mso 

Hubrrt v. Groves, (1704) 1 Esp. 148; cf. Smith v. TTil^on, (1903) 2 Ir. 
R. 45; Khaji Sayyed v. Ediga, (1912) 12 M.L.T. 491. 

11 Winterbottom v. Lord Derby, above. 

12 Mcdoalf V. Strawbridge, Ltd,, (1037) 2 K.B. 102 (frontagers on. 
a road held entitled to complain of damage to it.); Bamghtdam v. Bam* 
khelawan, (1036) I.L.R. 16 Pat. 190 (rule does not apply to interfer¬ 
ence with the right to use a village woll). 

18 (1876) 1 A.C. 662; see also Bose v. Groves, (1843) 5 M. & G.- 
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Lords held that where the defendant put up an embankment 
so as to deprive the plaintiff of the right of access from his 
wharf to the river Thames, he could sue for an invasion of 
that right. This principle will not apply where a person 
complains that he has been prevented by an obstruction from 
loading and unloading goods from vans in front of his pre¬ 
mises, because once he gets access to the street, his right is only 
one of passage in common with other members of the public.^^ 
The damage may be directly to the occupier himself by 
obstruction of his access, or may be indirect by reason of loss 
of business or depreciation of selling or letting value of pro¬ 
perty.^® Such damage like any other must not be a remote 
consequence of the obstruction.^® 

10. The rale as to right of action in respect of obstnic- 
tion of highways in India.—In India the rule requiring 
special damage has been followed.^’^ In this country, an 


613; Cohh V. Saxhy, (1914) 3 K.B. 822; Kandasami v. Kay'upanna^ 
(1913) M.W.N. 1001: 21 I.C. 601; Mandalcini v. Basantalcumareej 
(1933) I.L.R. 60 Cal. 1003; Municipal Committee, Delhi v. MohaTiimad, 
A.I.R. 1935 Lah. 196. 

14 ChapUn V. Westminster Corporation, (1001) 2 Ch. 329. 

16 Metropolitan Board of Works v. McCarthy, (1874) L. R. 7 H.L. 
243; Blundy Clark 4r Co, v. B. # N. B, By. Co., (1931) 2 K.B, 334. 
Bicket V. Metropolitan By. Co,, (1867) L.R. 2 H.Ii. 175: 5 B. & S. 149, 
at pp. 156, 161, a case under the Land Clauses Consolidation Act, 1845, 
contained observations contra, but is now regarded as a decision on 
special facts. It was due to a feeling at the time that claims for com¬ 
pensation against railway companies acting under statutory powers had 
been carried too far. The case of Wilkes v. Mungerford Market Co, 
(1835) 2 Bing.N.C. 281 in which compensation was allowed for loss of 
customers owing to obstruction was once regarded as overruled by 
Bicket*s case, but in view of the later cases it is still good law* 
Blundy Clark # Co, v. L. 4' -E, By. Co,, (1931) 2 K.B. at p. 362. 

16 See below para. 13. 

17 Baroda Prasad v. Gorakchand, (1869) 3 B.L.R. 295; Bajkomar 
V. Sahehza-da, (1877) I.L.R. 3 Cal. 20; Bhawan v. Narottam, (1909) 
I.L.R. 31 All. 444: 6 A.L.J. 499; Bam Chandra v. Joti Prasad 
(1910) I.L.R. 33 All. 287: 8 A.L.J. 19; Khaji v. Edige, (1912) 23 
M.L.J. 539: 16 I.C. 962; Mam Ohand v. Bud Bam, (1914) 24 I.C 902 
(Pun.); Shyam Lai v. Manmatha, (1919) 51 I.C. 324 (Cal.); Bati Bam 
V. Sih Bam, (1920) 25 C.W.N. 95: A.I.R. 1921 C. 271; Kalidin v. 
Chandrika, (1922) 79 I.C. 503 (All.): A.I.R. 1923 All. 182; Bhagvan Das 
V. Town Magistrate, Budaun, A.I.R. 1929 All. 767; Muhammad Din v. 
Musamat Atirajo, (1931) I.L.R. 10 Pat. 568; but not if a customary 
right of way in a village pathway is obstructed; Lokanath v. Jadwnandan, 
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obstruction of a peculiar kind is a frequent subject of litiga¬ 
tion, viz., obstruction of the right to use highways for 
processions by members of rival sects or religions. In such 
cases, the cause of action is not a public nuisance but a denial 
of a right to use the highway^® for which an action would lie 
apart from special damage. But in an early Bombay case^® 
where the dispute was between two sects of Muhammadans 
about the use of a road for a procession and one of them 
obtained an order of a magistrate prohibiting the use of the 
road by the other sect, Sir ]\Iichael Westropp held that the 
action would not lie without special damage. This view was 
not followed by the IMadras High Court^o and was over¬ 
ruled by the Privy Council in a case from Allahabad.^i 

11. Danger to a highway.—The source of danger to a 
highway and to persons using it may be in the highway itself, 
e.g., an unlighted fence or excavation, a horse and carriage left 
unattended or a vehicle driven rashly.It may also be in 
adjoining property, e.g., a building^^ or other structure in 


A.I.K. All. ant; st'L' also liamjitnam v. ^amharan, A.I.B. 

HKKJ l»at. ;i02; Venlatalchshna v. rasor/wnar, A.l.R. 1931 

Ma‘1. 452: (il 1 M.L..I. i;i5. Tlio observation in Man^aX'ini v. Bdsania- 
I'limanCy (IJ).I.!) I.L.R. 00 Cal. 1003 that the rule is not applicable in 
India was really obifer ns it was a case of obstruvtioii of access to a 
private property. 

IH ViUiH V. Suhbaifan, (1018) T.L.R. 42 Mad. 271: 30 M.L.J. 79. 
It may also amount to a trespass, ifi*., assault or threat of it, when 
there is physical obstruction. 

19 Satku V. Ibrahim, (18771 T.L.R. 2 Bom. 457. 

Vclan V. t^uhbanan, (1018) T.L.R. 42 Mad. 271; Chenna 
Basappa v. Sankara, (1020) 29 L.W. 004 (head of mutt awarded 
Rs. 1,000 damages lor loss of dignity resulting from obstruction by a 

rival sect from being taken in a ]>rocessiou with hononrs along a public 
load). 


21 Manzur v. MKhamniad, (1024) I.L.R. 47 All. 151 (P.C.); 52 

I.A. 61; see also Jaffar nusain v, Jvm/wmn ^Vnai. (1020) I.L.R. 53 
Mad. /Cl: 58 M.L.J. 703; Afahomed UOs'^an v. Prasatk A.l.R. 

1934 All. 041. 

22 A motor Inis on a road which is greasy after rain is not a public 
nuisance on the mere ground that it may skid; see irin// v. Zondoii 
General Omnibus Co„ (1009) 2 K.B. 052; Parker v. London General 
Omnibus Co., (1009) 101 L.T. 023. 

28 The Carlgarlh, (1927) P. at p. 102; see also Prirsf v. Man¬ 
chester Corporation, (1915) 84 L.J.K.B. 1734. 

24 n. V. Watts, (1703) 1 Salk. 357. 
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dangerous condition,an unfenced excavation^ or cellar^ near 
the highway, a golf course from which, there was a risk of balls 
hitting persons in the highway,^ an engin-e sending sparks,^ 
a barbed wire fence,^ any unusual object likely to frighten 
animals driven along.® The source of danger must be sub¬ 
stantially adjoining the highway if it is to be regarded as a 
public nuisance. Where a person strayed off a highway into 
private property and fell into a reservoir away from the road, 
it was held he could not recover.'^ An object may be a source 
of danger to a child though not to an adult.® In Lynch v. 
Nurdin^^ a child which was injured by meddling with a 
cart and horse left unattended on a public road by the defend¬ 
ant's servants was held entitled to recover. An adult could 
obviously not have recovered in similar circumstances. Where, 
however, there was no such object as required precautions 
against the interference of children, or in the usual phrase, no 
‘trap' or ‘allurement,' then even a child cannot complain of 


25 Mullan v. Forrester, (1921) 2 Ir. R. 412; Wilchick v Marks. 
(1934) 2 K.B. 56. 

1 Barnes v. Ward, (1850) 9 C.B. 392; A. G. v. Boe, (1915) 1 Ch. 
235. Of. Nicholson v. Southern By. Co., (1935) 1 K.B. 558 (adjoin¬ 
ing owner not liable for danger due to highway being made higher than 
his land). 

2 Jewson V. Gatti, (1885) 1 T.L.R. 635; 2 T.L.R. 381, 441. 

3 Castle V. St. Augustine^s Lmks, (1922) 38 T. L. R. 615. It 
would be otherwise if the person hit was another golf player or a caddy; 
see the American cases cited in 66 U.S.L. Review, p, 291; 35 Law Notes, 
p. 153; below, Chap. XVIII, para. 26. 

4 Mansell v. Wehh, (1919) 88 L.J.K.B. 323. 

5 Barbed Wire Act, 1893, 56 & 57 Viet, e. 32; Stewart v. Wright, 
(1893) 9 T.L.R. 480; Gibson v. Plmnstead, (1897) 13 T.L.R. 273. 

6 mu V. New Biwer Co., (1868) 9 B. & S. 303; Barris v. Mobhs, 
(1878) 3 Ex. D. 268; Wilkins v. Day, (1883) 12 Q.B.D. 110; Brown v[ 
Eastern ^ Midland By., (1889) 22 Q.B.D. 391. 

7 Hardeastle v. The South Yorkshire By. 4- Biver Dun Co., (1859) 4 
H. & N. 67; Sounsell v. Smyth, (1860.) 6 C.B.N.S. 731; Sinks v. 
South Yorkshire By. 4' Biver Dun Co., (1862) 3 B. & S. 244; cf. Badley 
V. Taylor, (1865) L.R. 1 C.P. 53. 

S Jewson V. Gatti, (1885) 1 T.L.R. 635: 2 T.L.R. 381, 414; 

Cooke V. Midland Great Western Bailway Co., (1909) A.C. 229. As 
to traps for children, see below. Chap. XIV, paras. 17, 26 and 88. 

9 (1841) 1 Q.B. 29. This is generally regarded as a case of 
negligence; but in Latham v. Johnson, (1913) 1 K.B. 398 at p. 403 
Farwell, L.J. spoke of it as a case of public nuisance. 
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injury brought on itself by its o^vn meddling.^® A danger to 
a higinvay caused in the above modes is a public nuisance tmder 
the common law and in many cases also under statute.^^ The 
remedy is an indictment but an action lies on proof of special 
damage. Such damage would usually be some physical injury 
to person or property. 

12. Points to be proved in an action for special damage.— 
In the action for special damage arising from a public nui¬ 
sance, the plaintiff must prove the following points:— 
(a) A public nuisance. (Zj) Special damage to him arising as 
a direct consequence of the nuisance. If it was due to the 
fault of the plaintiff himself^^ or a third party, defend¬ 
ant, the author of the nuisance, cannot of course be made 
liable, (c) The plaintiff was at the time lawfully using the 
highway. In Bromley v. Mercer^^ a child aged nine years, 
who was visiting the tenant of the defendant's premises was 
held not entitled to recover for injury sustained, while play¬ 
ing in the yard, by a heavy stone falling from a wall abutting 
a highway and in a state of disrepair. But in Harrold v. 
Wotney^^ a child aged four was attracted by some boys at play 
on the other side of a fence and put his foot on it which there¬ 
upon fell on and injui'cd him. He was held entitled to recover 
on the ground that he must be considered to have been using 
the highway at the time, and his case was likened to that of a 


10 Latham v, Johnson, (1913) 1 K.B. 398; /lonmnn. v. rnicrt Cor- 
tage Co,, Ltd., (1933) 2 K.B, 78. 

U Sre tho Highways Acta. 1835 (5 & 6 Will. 4, c. 50) aaid 1864 (27 
and 28 Viet. c. 101), and tho Public Health Act, 1875 and the later Acts 
now consolidated bv tho P.TT. Act. 1936, 

12 Barker v. Jlcrhrrt, (1911) 2 K.B. 633; Horridge v. Makinson, 
(1915) 84 Tj.J.K.B. 1294; of. Fcnna v. Clare Co., (1895) 1 Q.B. 199; 
Bntterlg v, Drogheda Corporation, (1907) 2 Ir. R. 134; Torrance v, 
Ilford District Council, (1909) 73 J.P. 225. 

12 llorrxdge v. Mahxnson., (1915) 84 li.J.K.B. 1294; cf. Crane v, 
Soxtih Ituhnrhan Gas Co., (1916) 1 K.B. 33. 

i‘i (1922) 2 K.B. 126; soo also Darker v. TTerhert^ (1911) 2 K.B. 
033; Stiefsohn v. Brooke Bond d' Co„ (1889) 5 T.L.R. 684; LidfOe v. 
Yorkshire C. C., (1934) 2 K.B. 101; below Cliap. XTV, para. 88. 

16 (1898) 2 Q.B. 320; see also FentM v, Clare, (1895) 1 Q.B. 199 
(a girl nine years old injured by a low wall with sharp spikes); Johi^ 
Wyllie V. Secretary of State for India, (1928) 111 I.C. 549 (Lah.) (a 
boy of eight injured by tho gate in a public garden). 
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grown-up person who, wanting to tie up his boot or being 
tired, leans on a fence near a highway. 

13. Nature of liability for special damage.—On proof 
■of the points stated above the plaintiff makes out his ease. 
The action for special damage is therefore different from an 
ordinary action for negligence where the plaintiff must prove 
the defendant’s negligence as part of his case.^® But the 
difference is more in form than in substance. Liability for 
special damage is not absolute or independent of negligence 
except where it is so under any special rule as in Bylands v. 
Fletcher^^ or under statute.^® Proof of a public nuisance 
would, save in such exceptional eases, usually involve proof of 
negligence.^® In Barker v. Herhert,'^^ one of the rails in the 
railings of the defendant’s premises was broken away by boys 
playing football in the street and a gap had been created. The 
plaintiff, a child, who got through the gap from the street and 
fell into the area on the other side was held not entitled to 
recover as the defendant had not enough time to discover the 
defect after it had been caused. Vaughan Williams, L. J. 
■observed that the liability of the occupier of premises near a 
highway is not absolute and does not arise, ‘‘unless it is shewn 
that he himself, or some person for whose action he is responsi¬ 
ble, created that danger which constitutes a nuisance to the 
highway, or that he has neglected for an undue time after he 
became, or if he had used reasonable care, ought to have 
become, aware of it, to abate or prevent the danger or nui- 


16 Wmg V. London General Omnibus Co., (1909) 2 K.B. 652, 665; 
Crane v. South Siihurhun Gas Co., (1916) 1 K.B. 33, 35; for a like rule 
in the ca&e of a private nuisance, see Ilford Urban District Council v. 
Beal, (1925) 1 K.B. 671; St. Anne's Well Brewery Co. v. Eoberts, 
(1928) 44 T.L.R. 703; in the case of a misfeasance by a statutory 
authority, Papworth v. Battersea Borough Council, (1915) 84 L.J.K.B. 
1881, 1885. 

17 Below para. 64; see cases in note 16. 

18 The Towns Improvement Clauses Act, 18^7 (10 and 11, Viet. c. 
34), ss. 79; Puljlie Health Amendment Act,, 1907 (7 Ed, 7 c. 53), s. 29. 
In India see, e.g., the Madras District Municipalities Act, 1920, s. 184 
(1) (a); as to breach of statutory duties, see below Chap. XVII. 

19 Cf. I.P.C., ss. 268-269. 

20 (1911) 2 K.B. 633. See lAddle v. Torfeshire C. C., (1934) 2 
X.B. 101. 
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sance. This case was followed in Noble v. Harrison^ 
wiiero a branch of a tree in the defendant’s land overhanging 
a highway broke off and fell on the plaintiff who was passing 
by. The defendant was held not liable as the tree was not an 
obstruction to passage in the highway nor was known to hinr 
to be in a dangerous condition. 

14. Strict or stringent character of liability for special 
damage.—The liability for special damage though not 
absolute is of a strict or stringent character in two ways, (a) In 
the first place, the law imposes a high standard of care on 
persons by whose acts or defaults a danger to a highway may 
arise. The occupier of premises near a highway is bound 
not merely to abstain from causing a nuisance but to take rea¬ 
sonable care that it does not ai'ise or continue in bis premises 
by the acts of others. It is not, therefore, a sufficient excuse 
that he did not cause it or was unaware of it.^^ Nor can he 
escape liability by the plea that it was due to the fault of an 
independent contractor as the duty to avoid a nuisance by 
the exercise of reasonable care is cast on him and cannot be 
delegated. The above principles apply a fortiori to persons- 
who intei'fei'e with a highway or cause an obstruction of it.®® 

Jiarkcr v. norheri, (1911) 2 K.B. 636, 637. 

-2 (1926) 2 K.B. 332, 338; see also Palm-cr v. BafCHwn, (1908) 2 
Ir. P. 303 (the defendant held not liable for injury duo to a piece of 
gutter from a wall in his premises falling on a passer-by) Pawltne v, 
Casfiamalli^ A.I.B. (1933) Bom. 465: 35 Bom.L.B. 1007 (ornamental 
structure in a building falling on a motor oar in a road, defendant held 
not liable) . 

2:1 A. G. v,Tod nrallef, (1897) 1 Cli. 560; MuJIan v. Forrester, 
(1921) 2 Ir. B. 412; Cteiyton v. Sale Urban District Coitncily (1926) 1 
K.B. 416. 

24 Piclard V. (1861) 10 C.B. (N.S.) 470; the defendant, 

a lessee of a refreshment room in a railway station was held liable for 

injury to a person on the platform who fell into a cellar whose trapdoor 
was visually closed but at that time negligently kept open by a coal 
morchant who had shot the coals into the cellar; Tujyv v. (1876) 

1 Q.B.D. 314. 

25 Tn the case of a vessel sunk in a tideway of a uavigablo river the 

owner of the vessel is bound to light or buoy the wreck; The SnarJe, 
(1900) p. 105. If he sells it, the obligation passes to the purcliaser; 

TT V. Crisp, (1834) 10 Ex. 312. If he abandons it, it ceases 

altogether; The Douplos, (1882) 7 P.B. p. 160; Barracloufjh v. Browm, 
(1897) A.C. 615. But if the \vTeck was due to his negligence, he- 
cannot by sale or abandonment get r^d of his liability for the cousequencee,. 
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In England and in India municipal and local authorities have 
been held liable for injury due to the negligence of contractors 
in the course of repairing their roads, e.g,, by leaving a heap 
of gravel or a trench unlighted or unfenced.^ But it must be 
remembered that there can be no liability of the employer of a 
contractor for the latter’s ‘casual’ or ‘collateral’ negligence, 
when he is employed on work not in itself dangerous to the 
highway. A person who engages a cab from a livery stable- 
keeper is not liable for the negligence of the latter’s servants 
in driving the cab on a highwayA brewery company who 
employed a contractor to deliver goods at a customer’s house 
abutting a highway was held not liable for the negligence of 
the contractor’s servants in leaving open cellar flaps near the 
highway with the result that, a passer-by tripped and fell into 
the cellar and was injured.^ Similarly, where an occupier of 
premises near a highway employed a contractor to repair the 
windows in his house, he was held not liable for injury due to 
the latter’s servants negligently letting fall a tool on a person 
on the road.^ If the occupier is a tenant, he as well as the 
landlord may be liable. In Wilchdck v. Marks,^ the landlord of 
a premises was held liable for injury to a person passing along 
an adjoining highway by the fall of a shutter which was 
defective to his knowledge. Under the terms of the tenancy 
which was a weekly one he had a right to go on the premises 
for doing repair but had no duty to repair. The tenant was 


e.g., the expense incurred in removing the -wreck; The Ella, (1915) P. Ill; 
Dee Conservancy Eoa/rd\ v. Me Connell, (1928) 2 K.B. 159. 

1 Gray v. Pullen, (1864) 5 B. & S. 970; Penny v. Wimbled>on Urban 
Council, (1899) 2 Q.B. 72; Bolliday v. National Telephone Co,, (1899) 
2 Q.B. 392; Municipal Council of Vizagapatam v. Foster, (1917) I.L.B. 
41 Mad. 538. 

2 Quarman v. Burnett, (1840) 6 M. & W. 499; Pmn v. Bevj, (1916) 
32 T.L.R. 451 i& a curious case where driving a cow and calf was held 
dangerous within this rule. 

3 Wilson V. Hodgson^s Kingston Brewery Co,, (1916) 85 L.J.K.B. 

270. 

4 Padbury v. Bolliday and Greenwood, Ltd,, (1918) 28 T.L.B. 492; 
see also Beedie v. L. # N. W. By. Co., (1849) 4 Ex. 244. 

5 (1934) 2 K.B. 56. Cf, the landlord’s liability to a visitor in. 
the tenant’s premises; below Chap. XIV paras. 23 & 24; below para. 69. 

T'-'26 
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also held liable as an occupier. (h) Secondly, in an action 
for special damage a presumption of negligence may often 
arise from the mere fact of injury to a person on the highway,® 
or from the existence of a nuisance. It will then be for the 
defendant to disprove and not for the plaintiff to prove negli¬ 
gence. This presumption will not arise, and it is for the 
plaintiff to prove negligence, if an injury arose from a 
negligent performance of a work authorised by statute.*^ 

15. Immunity for damage caused by non-repair of a 
highway.—To the above rule that an action lies for special 
damage arising from a public nuisance, there is an exception 
in England, viz., that no action lies against a highway 
authority for special damage due to non-repair of a 
highway. Formerly the ownership of highways and the duty 
of maintaining them in repair were under the common law 
vested in the parish where the highway was situate. For a 
public nuisance arising from a breach of this common law 
duty, the parish and its inhabitants were liable to indictment.® 
In Ritssell v. Me7i of Devon,^ it was held that this wms the only 
remedy, and no action for damages for injury to a member of 
the public resulting from non-repair would lie against the 
parish. Lord Kenyon rested his decision mainly on the 
ground^® that actions should not be allowed against an indefi¬ 
nite and unincorporated body of persons like the inhabitants of 
a parish. He observed that if such actions were allowed, even 
persons Avho became residents of the parish after the injury 


Jiifrtic V. lioadlc, (1863) 2 H. & 0. 722; Kcamey v. L. B. <t* By* 
Co., (1871) L.R. G Q.B, 759; see below Clmp. XIV, para. 96; of. Hudson 
V. Bray, (1917) 1 K.B. 520 (occupier held not liable for obstruction by 
a tree blown down by a gale.) 

T Papworih v. Boftcrsca Corporation, (1916) 1 K.B. 583; see also 
iMvibcn V. Lowestoft Corporation, (1901) 1 K.B. 590; Chaplin v. 
Westminster Corporation., (1901) 2 Cli. 329; Great Central Co, v. 
TTewlett, (1916) 2 A.C. 511. Below Clmp. XVIII, para. 21. 

8 B. V. Great Brouyhton, (1771) 5 Burr. 2700; B. v. Sheffield, 
(1787) 2 T.U. 111. The earlier romedv was ‘presentment.* 

0 (1787) 2 T.I?.. 667. 

10 His argumont based on a precedent in Brooke’s Abridgment (1466) 
.5 K(l. IV, p. 2, PI. 24 is said to proceed on a mistranslation; Bobinson, 
Public Authorities and Legal Liability, p. 84; v. Hearle, (1898) 

2 Q.B. 83, 86, 87. 
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-would be made to pay damages from their private funds. 
Ashhurst, J. referred to the inconvenience that would result 
from a multiplicity of actions for contribution by such of the 
residents as had to pay against each of the others for his 
proportion. These arguments ceased to have any force after 
highways were vested in statutory corporations during the 
last century. But the policy of this decision has commended 
itself to courts and Parliament in England. The Highways 
Act, 1835^^ laid the duty of repair on an official known as the 
surveyor of the parish, and prescribed a special procedure for 
enforcing the duty against him. It was held that these pro¬ 
visions of the Act negatived any right of action against a 
surveyor for damage due to non-repair.^^ Later statutes^^ 
constituted various rural and urban authorities in the place of 
the parish and imposed upon them the same duties as those of 
the surveyor under the Highways Act. It was therefore held 
in the leading ease of Cowley v. Newmarket Local Board^^ that 
the defendants, a local authority, could not be sued for 
■damages for the injury caused to the plaintiff by their neglect 
of the duty to keep a road in repair imposed by the Public 
Health Act, 1875. The principle of this decision has been 
applied in numerous cases.In Moore v. Lambeth Water 
€o.^^ injury resulted from a fire-plug placed by a water-com¬ 
pany projecting over the road. It was held that no action 

11 5 & 6 WiU, IV, e. 50, ss. 6, 94-96. 

12 Young v. Davis, (1863) 2 H. & C. 197; see also McKinnon v. 
Penson, (1854) 8 Ex. 319; 9 Ex. 609; (under 43 Geo. Ill, c. 59), 

13 Public Health Act, 1848, 11 & 12 Viet. c. 63; Highways Act, 
1862, 25 and 26 Viet. c. 61; Public Health Act, 1875, 38 & 39 Viet. c. 55; 
Local Government Act, 1894, 56 and 57 Viet. c. 73; and for the Metro¬ 
polis, see the Metropolis Management Act, 1855, 18 & 19 Viet. c. 120. 

14 (1892) A.C. 345. 

15 E.g., Tregellas v. London County Cotmdl, (1897) 14 T.L.B. 55, 
(tree overhanging road and hitting passenger at top of tram) ; Solloway 
V. Lord Mayor of Birmvnghani, (1905) 69 J.P. 358, (pitch and tar ooz¬ 
ing and forming a pool in road); Short v. Kammersmith Corporation. 
(1910) 104 L.T. 70, (road having been worn away and holes formed in 
it); Moul V. Thomas TiOing, Ltd., (1918) 88 L.J.K.B. 505, (wooden 
blocks bulging out from pavement); Masters v. Hampshire County 
Council, (1915) 84 L.J.K.B. 2194, (hole overgrown with grass and a 
person falling into it). It is stiU law and not affected by the L. G. Act, 
1929; A. G, v. Todmorden, B.C., (1937) 4 A.E.B. 588, per Goddard, J. 

16 (1886) 17 Q.B.D. 462. 
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lay against the water company as the plug was in good condi¬ 
tion, nor against the highway authority as it was not liable for 
the consequences of the road wearing away. In Thompson v* 
Maijoy of BrightonP-^ the logical result of this was applied. 
Where a sewer grating had been placed by the same local 
autliority in charge of roads and sewers, an action was held 
not to lie for injury resulting from the sewer lid projecting 
over the road owing to the bad condition of the road. 

16. Explanation of the rule as to non-repair of highways.. 
—The rule of immunity for non-repair of highways 
is the result of applying to the statutes in question a well- 
known principle of statutory construction, viz,, that when a 
statute creates a new duty, and prescribes a special remedy 
for its breach, it excludes the common law remedy of an action 
for damages.^® Therefore the rule rests on two hypotheses; 
first, tliat the duty to repair is exclusively a creation of statute 
and has no existence apart from it, and second, that the 
statutes in question imj^liedly exclude the common law remedy 
of an action for damages. As regards the first hypothesis, 
some of the eases may appear to have . gone rather far in the 
direction of negativing any duty of highway authorities, under 
the common law and apart from statute, to take reasonable 
care when, to their knowledge, the highway is in a state of 
danger.^® But it proceeds on a construction of particular 
statutes and does not involve any general rule of law. It 
follows that the immunity does not exist when there is a breach 
of a common law duty apart from statute. For instance the 
failure to light or fence a heap of gravel or trench in a road 
under repair is a breach of duty imposed by statute and is also 
a breach of a common law duty to use care. This is what is 
meant when it is said that a highway authority is liable for 
misfeasance’ and not for ‘non-feasance.The following are 


17 (.1894) 1 Q.B. 332. 

Sec below Cliap. XVII. 

Shoreditch V. Biat, (1904) 20 T.L.K. 254, per Lord Halsbury; 
Gould V. Birkenhead Corporation^ (1910) 74 J.P. 105; TregeUas v. 
London County Council, (1897) 14 T.L.R. 55, per Darling, J. 

20 Salmond, Torts, p. 298; Pearce and Meston, Niusauces, pp. 178^ 
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isome instances of liability for misfeasance.^i Actions have 
been allowed for injury arising by negligence in executing 
repairs in a highway, 22 by interfering with it but failing to 
restore it to its original condition, 23 or by introducing an arti¬ 
ficial work like a drain or sewer into a highway and allowing 
it to become dangerous .24 Morrison v. Mayor of Sheffield, 
the defendants, an urban authority, had planted trees on the 
roadside and fenced them with iron spikes. During the last 
war lights were put out under the lighting regulations and the 
plaintiff was hurt by one of the spikes in the darkness. The 
defendants were held liable on the ground that they were bound 
to take measures to remove the danger which resulted from the 
altered conditions due to the absence of lights. In the well- 
known ease of Mersey Docks and Harhour Board v. Gibbs,^ 

21 For other instances, see McClelland v. Ma)ichester Corporation, 
(1912) 1 K.B. 118; Thompson v. Bradford Corporation, (1915) 3 K.B. 
13; Baldwin's Ltd. v. Halifax Corporation, (1916) 85 L.J.K.B. 1769; 
OWiam V. Sheifield Corporation, (1927) 43 T.L.R. 222. But a local 
authority who merely took over a highway with a danger in it due to the 
faulty construction of a drain by a previous autliority was held not lia¬ 
ble; Nash V. Mochford Rural District CounoU, (1917) 1 K.B. 384; Craib 
T. Woolwich Borough Council, (1920) 36 T.L.R. 630. The liability for 
misfeasance is not independent of negligence unless the statute indicates 
an absolute liability; Papworth v. Battersea Borough Council, (1915) 
84 L.J. 1881, 1885; Ely Brewery Co. v. Pontypridd, V. D. C. (1904) 68 
J.P. 3. 

22 Davis V. Curling, (1845) 8 Q.B. 286; Foreman v. Mayor of 

■Cantei hury, (1871) L.R, 6 Q.B. 214; Gould v. BirTcenheotd Corpora- 
Hon, (1910) 74 J.P, 105; Parkinson v. Yorkshire County Co^tncil, (1922) 
20 L.G.R. 308; Nicholson v. Southern By. Co., (1935) 1 K.B. 558* 
Withington v. Bolton, B.C. (1937) 3 A.E.R. 108. ^ 

23 Shoreditch Corporation v. Bull, (1904) 20 T.L.R. 254; Newsome 
T, Darton, U.D.C., (1938) 1 A.E.R. 79; see also Smith v. West Derby 
Local Board, (1878) 3 C.P.D. 423; Hartley v. Rochdale Corporation, 
(1908) 2 K.B. 594; Whyler v. Bingham Rural Council, (1901) 1 Q.B.' 
45; O'Brian v. Waterford County Co^incit, (1926) Ir. R. 1 (negligent 
fencing of bridge under repair). 

24 Borough of Bathurst v. MacPherson, (1879) 4 A.C. 256; see this 

case explained in Municipality of Sydney v. Bourke, (1895) A.'c. 433 * 
see also White v. HinMey Local Board of Health, (1875) L.R. 10 OB 
219; Blackburn v. Vestry of Mile End Old Town, (1882) 9 Q.B.B. 451 - 
Wmslow V. Bushey Urban Council, (1908) 72 J.P. 64. * 

25 (1917) 2 K.B. 886; see also Polkington v. Lambeth, B.C. (1938) 1 
A.E.R. 339; cf. Great Central Ry. Co. v. Hewlett, (1916) 2 A.C. 611 

1 (1886) L.R. 1 H.L. 93; see also Bedie Steamship v. Rwer Wear 
Commissioners, (1907) 1 K.B. 310; The Ella, (1915) P. m. Gilbert y 
Corporation of Trinity House, (1881) 17 Q.B.I). 795 . ^ 
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it was held that a dock company incorporated by statute was- 
under a common law duty to use reasonable care to keep the 
dock ill proper condition and liable for injury to a vessel which 
struck against a bank of mud in the dock. Similarly a com¬ 
pany authorised by statute to construct a canal was held liable 
for damage due to an obstruction arising from neglect in keeping 
the canal in proper condition.^ A tramway company was held lia¬ 
ble for injury caused by failure to keep the paving between the 
tram rails in repair,^ and a railwaj’’ company for injury caused 
by tlie rails in a level crossing becoming high owing to the sur¬ 
face of tlie road lieing worn out hy reason of disrepair.^ The 
stH'ord hypothesis that for breach of the statutory duty to re- 
paii*^ the special remedy provided liy the Highways Acts es- 
cliules common law remedies® follows from the scheme and 
history of these Aets.*^ In the ahsenco of similar indications, an 
action for damages would lie for injury due to the breach of a 
statutory duty.® Actions have been allowcti against statutory 
authorities for ilainage due to failure to perform the duty to 


’ Pnniahif v. Limrasicr Canal Co., (1830) 11 A. & E. 223. 

Dublin United I'ramwai/s Co. v. Fitzgerald, (1930) A.C. 99; 
tlu* ncglci t of the load autlu)rity cannot be pleaded as an excuse; Op^ton 

V. Aberdeen Di.sfriet Tramuag.'t Co., (1897) A.C. Ill; a road authority 

wliicli contracts with n tianiway authority to make the repair is also 
liai)U* for injury due to non repair; see Barnett v. Mayor of Poplar, (1901) 
2 K.V>. 319; see also ('•(>/ of Birmingham 2'ramwai/s v. Law, (1910) 
2 K.H. !Ui5. 

1 Oliver v. N. K. By. Co., (1874) L.B. 9 C.B. 409; Bertfordshire 
Connly Connvil v. 0. E. By., (1009) 1 K.B. 368; (1909) 2 K.B. 403. 
For th(‘ duty of a canal company when they build a bridge in a highway, 

see V.itnley v. St. Tlelen'.t Canal Co., (1858) 2 H. & N. 840; see also 

GuHfoylt V. Port of London Authority, (1932) 1 K.B. 336. 

i> 'I'ho extent of the duty to make the highway fit in altered con¬ 
ditions of tratru*: see A. G. v. Scott, (1905) 2 K.B. 160; Chichest^ 
Corpomtion \\ Foster, (1906) 1 K.B. 167; of. A. G. for Ireland v. Lagaii 
Narigafion Co., (1024) A.C. 877. 

<5 There is also no remedy by mandamus to compel the perform¬ 
ance of the duty to repair; A. G. v. iSta/ordc«/iiro Coiaity Cot/notb (1905) 
1 rii. 3:!(>: Peebles v. OswaWwistle, V.D.C., (1897) 1 Q.B. 384; 

B. V. inUs and Berks Canal Co., (1912) 3 K.B. 623. 

7 For similar eas<'s, see Sanitary Commissioners v. (1890) 

15 A.C. 400; ^funiripal Counoil of Sydney v. Bourke, (1895) A.C. 433; 
Saun.dors v. Uolbourn District Board of TTorlvi, (1895) 1 K.B. 64; 
Maguire v. Liverpool Corporation, (1905) 1 K.B. 767. 

8 Below Cliap. XVII. 
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clean a sewer,® to repair sea-banks,^® to light a street,to repair 
or keep in proper condition a water-metre^^ or sewer-lid^^ or a 
traffic stud^^ in a road, to repair the pavement in a school,^® 
to provide a fire-plug and indicate its situation in a street, 
to construct a bridge and keep it in repair.^*^ The use of the 
terms ‘misfeasance’ and ‘non-feasance’ as antonyms in tlm 
context is misleading, as a misfeasance often consists in an 
omission to take precautions. Nor does the case-law as to non¬ 
repair of highways warrant any general rule of i mm unity of 
statutory authorities for non-feasance or omission to perform 
statutoi’y duties.^® 

17. Rule as to non-repair of highways in India.—In 
India, an action does not lie against the Government for da¬ 
mage arising from misfeasance or non-feasance in the manage¬ 
ment of roads vested in it, because in maintaining them the 
Government is regarded as acting in its sovereign capacity.^® 
But local authorities like municipalities or district boards on 


9 Baron v. Portslade Urban Council^ (1900) 2 Q.B. 588. See 

Public Health Act, 1936, S. 23. 

10 Corporation of Byme-Megis v. Henley, (1834) 2 Cl. & F. 331. 

11 Carpenter v. Finsbury Borough Council, (1920) 2 K.B. 195. 

12 Blaclcmore v. Vestry of Mile End Old Town, (1882) 9 Q.B.U. 

451. 

13 White V. Hmderly Local Board of Health, (1875) L.R. 10 Q.B. 
219; Papworth v. Battersea Corporation, (1914) 2 K.B. 89; (1916) 1 K.B^ 
583. 

14 Sk'flton V. Epsom, U. D. C., (1937) 1 K.B. 112. 

15 Ching v. Surrey County Council, (1910) 1 K.B. 736; see also 
Morris v. Carnarvon County Council, (1910) 1 K.B. 840. 

16 Bawson v. Bingley Urban District Council, (1911) 2 K.B. 149. 

17 Guilfoyle v. Port of London Authority, (1932) 1 K.B. 336. 

18 See below Chap. XVII. In the United States courts have allowed,, 
and in some states statutes provide, the remedy by action against muni¬ 
cipal corporations for injury due to neglect of highways; Dillon, Muni¬ 
cipal Corporations, Vol. II, ss. 996, 1017 to 1023; Cooley, Torts, p. 1315 j 
cf. Restatement, II, §$ 286—288. It is otherwise in the case of unincor¬ 
porated townships and counties. As regards the Colonies, Municipality 
of Pictou V. Geldert, (1893) A.C. 524 and Municipal Cotmcil, Sydney v. 
Bourke, (1895) A.C. 433 which follow Cowley's case are the result of 
the statutes in question; ef., Corporation of Maleigh v. Williams, (1893) 
A. C. 540 (where a statute of Ontario allowed an action for non-repair 
of drainage works) . 

19 Secretary of State for India v. CrocTccraft, (1914) I.D.R. 39" 
Mad. 351; see below Chap. XVT, para. 29. 
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whom tlie ownership of streets and roads has devolved by 
various provincial enactments do not possess any such immun- 
itj'r® and have been held liable for misfeasance.^^ In a Bombay 
case,^^ Sir Lawrence Jenkins followed the English rule and held 
a municipality not liable for non-feasance. The decision may 
he explained by the provisions of the local enactment under 
consideration. It is submitted that in view of the peculiar 
history of the rule in England,it should not be regai’ded as 
having general application elsewhere. 

18. Disturbance of incorporeal rights in immovable pro¬ 
perty.—Of such rights easements form an important class 
and a disturbance of them is spoken of as a nuisance. In the 
mediicval common law many other incorpoi'eal rights like 
franchises of ferry, market or fishery, offices and corrodies were 

4 

protected ' by the action on the case of nuisance.At the 
present day they fall to be considered under other divisions of 
law than that of nuisance in the law of torts. The law of 
easements has also grown into a special branch of law, and has 
been codified in India by the Indian Easements Act.^ An 
easement is a right of a person in possession of land to do 
something, or to prevent something being done, on another’s 
land,2 (\g., a right of way, right to light. It belonged to the 


Mitnicipiil Council of ri::nflapa1am v. Foster, (1018) I.L.R. 41 
Mnd. oAH. 

-I ('orponition of Calcutta v. Auilcrs&n, (1884) I.L.R. 10 Cal. 445; 
Jtajcuilrnfal v. Sural dtp ^funicipar^tl/, (lOOS) I.L.R. 33 Bom. 303 : 10 
Boin.L.I?. 40S; Dholka Toun Municipalitp v. 'Drsaihai, (1013) I.L.R. 
38 Horn. 110 : 15 Bom.L.R. 1034; CoMaciI of Vicapapatam 

V. 7''<'Sin\ above. 

-- Achratlal v. Ahmc^ahad Municipalitp, (1004) I.L.R. 28 Bom. 
340 ! fi Bom.L.R. 75. 

23 Tho rule has been ebaracterised ns absurd and as one of the 
consequences of an iinsystematized imblio law; 48 L.Q.R. 154. 

24 The ^fadras City Munieipnl Act, III of 1004, s. 450 lOoognisKHl n 
right of action: r/. IVlndras District Municipalities Aet. V of 1020, 
RS. 102, 350. 

23 P. M., Vol. II, p. 124; “Tho realm of luodimval law Is rich 
with incorporeal things”; sec above p. 100. 

1 Act V of 1882. It applied only to certain provinces like Madras* 
Ontral Provinces and Coorg, and was extended by Aet 'V’ITT of 1801 to 
Bombay, N.W. Provinces and Oudh, It does not apply to Bengal or the 
Punjab. 

2 S. 4. 
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class of rights known in the Roman law as jura in re alieria or 
servitudes. In the Indian Easements Act easements are 
described as restidctions of natural rights.^ A right to purity 
of water in a natui'al stream is a natural right but the right to 
pollute it by discharging the refuse of a factory is an ease¬ 
ment. In England the word ‘easement' is used as inclusive 
of natural rights which are spoken of as ‘natural easements.’^ 
Again under the Act an easement includes but in England® 
it excludes profits a prendre, e.g,, the right to graze cattle on 
another’s land, to fish or shoot in it, to take leaves, quarry or 
soil from it. While natural rights are incident to the posses¬ 
sion of every occupier of land, easements and profits a prendre 
have to be acquired by grant, prescription or custom.® Under 
the English law and under the Indian Easements Act the list 
of natural rights and easements is well defined, e.g., natural 
rights of support, of flow, user or purity of water in natural 
streams, easements of way, and light.They do not recognise 
any natural or acquired right to an un-obstructed view or 
prospect,® to the free passage of light or air to an open space 
■of ground or otherwise than through apertures like doors or 
windows, to surface water not flowing in a stream and not 
permanently collected in a pool or tank, or to underground 
water not passing in a defined channel.® The law of England 
does not recognise a right of privacy,^® t.e., a right of an owner 
of a house to prevent his neighbour from building so as to 
overlook the rooms in his house. Under the Indian Easements 
Act^^ such a right may be acquired by local custom, as in those 
parts of the country where the custom of seclusion of women 
prevails, e.g., Gujerat in the Bombay Presidency, the United 

3 S. 7. 

4 Goddard, Easements, p. 3; Salmond, Torts, p. 252; Gale, Ease¬ 
ments, p. 6. 

o Gale, Easements, p. 1; Goddard, Easements, p. 3. 

6 S&. 8 to 19. 

7 Ss. 7, 15. 

8 Kurusu Kostha v. Tkommai, (1910) 20 M.L.J. 367 : 6 I.C. 780* 
Sarojini v. Krishna, (1922) 36 C.L.J. 40.6 : A.I.R, 1923 Cal 256 

w S. 17. 

10 Jones V. Tapling, (1862) 12 C.B.K.S. 826^ 842; the right may 
exist under a covenant^ Lord Manners v. Johnson, (1875) 1 Ch.D. 673. 

11 S. 18, Blustration, (6), ^ : i * 

T—27 
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Provinces, and the Punjab.As the law relating to natural 
rights and easements was developed through the action on the 
case of nuisance, disturbances of these antithetical rights are 
called ‘ nuisances.Pollution of a stream is a nuisance, but 
if an easement to pollute it has been acquired, the disturbance 
of the easement is also technically a ‘nuisance.' But the 
modern law of nuisance is concerned with defining the measure 
of natural rights to the enjoyment of property without distur¬ 
bance by others. Therefore it has little in common with the 
law of easements strictly so called, which relates mainly to the 
mode of acquiring them. The right to light can only be 
acquired as an casement but, as we will see later,a distur¬ 
bance of it has been assimilated to the category of nuisance and 
its historical connection with the old remedy maintained by a 
decision of recent times.^^ We will discuss briefly the follow- 
rights:— 

(i) rights in respect of water, 

(?V) right of support, 

(m) right to light, 

(iv) right to aii*. 

19. Rights in respect of water.—The following cases have 
to be noticed:— 

(i) natural streams; 

(it) artificial streams; 

(Hi) underground watercourses; 

(w) the sea, lakes and ponds; and surface water not 
flowing in any defined course. 

12 Bombay: Manishanrcar v. TriJcam, (1867) 5 Bom.H.C.'R. (A.C.J.) 

4; Maneklal v. Mohanlal, (1919) I.L.R. 44 Bom. 496. United Provin¬ 
ces: Golcal ProJtad v. Padho, (1888) I.L.R. 10 All. 358, 387; IVtAab 
chaiid V. Bhagwan Dei, A. I. R. 1935 All. 1002; Sardar Eussain v. 
Ahmad Eussain, (1928) 110 I.C. 693 (Oudh). The Punjab: Nihalchand v. 
Mavlii, (1903) P.L.R. 108; Shah Mohammad v. A. I. R. 

1921 Sind 155. But not in Madras: Sayyad Asuf v. .dmcm/bibi, (1894) 
I.L.R. 18 Mad. 163; nor in Bengal: Sarojini v, Krishna, (1922) 36 0. 
L.J. 406 : A.I.R. 1923 Cal. 256. 

13 Gale, Easements, p. 393; Holdsworth, Vol IH, p. 166; Vol. Vlt, 

p• • 

14 Below para. 30 • 

15 Colh V. Eome and Colonial Stores, (1904) A.O. 179- see als6- 
Eiggins v. Betts, (1905) 2 Ch. 210, 215. 



VI] 


NUISAI^CE. 



20. Niatural streams.—In the case of natural streams 
or rivers the owners of riparian land, i.e., land abutting the 
stream,16 have certain rights, known as ‘riparian rights^ to the 
user, flow and purity of the water. These rights are annexed 


to the ownership of the riparian land ex jure natures and are 
therefore natural rights.i^ They pass on transfer with the 
riparian land and cannot be detached from it.i® The owner 
cannot use the w^ater for non-riparian land or confer on a non- 
riparian owner any right to the use of Avater which the latter 
can enforce against other owners, i.? He may, however, enforce 
it against the grantor. The rights aforesaid are independent 
of the ownership of the bed or water in the stream .20 Under 
the common law of England the bed of all tidal and navigable 
rivers vests in the Cro^vu.^i The bed of non-tidal rivers is 
presumed to belong to the owners of land on either side in 
equal moiety, tisque ad medmm filum aqius,^^ Under the 
common law flowing water is not the property of any person 
until it is appropriated into his possession as in his reservoir 
or channel. It is puhlici juHs not in the sense of bonum 
vacarii^ "which belongs to the first person who appropriates it, 
but in the sense that the water is the common property and 
subject to the common use of all the riparain owners or pei'sons 


16 Whether the contact be vertical or lateral; Lyon v. Fishmonger^ 
Co.j (1876) 1 A.C. at 673; NoHU Shore Co. v. Pion, (1889) 11 A.C. 
612; see also Attwood v. Llay Main Collieries^ (1926) Ch. 444; Fort of 
London Authority v. Canvey Island Commissioners^ (1932) 1 Ch. 446. 

li Embrey v. Owen, (1851) 6 Ex. 353; Secretary of State for India 
V. Subhwrayudu, (1931) I.L.E. 55 Mad. 268 (P.C.); 59 I.A. 56. 

18 FoHsmouth Water WorTcs Co. v. London, etc., By, Co., (1909) 26 

T. L .K. 175. ' 

19 Ormerod v. Todmorden, (1883) 11 Q.B.I). 155. 

20 Embrey v. Owen, above; Jones v. Llanrwst V 
Ch. 393. 

21 Lyon V, Fishmongers’ Co., (1876) 1 A. C. at 

Narayan v. Secretary of State for India, (1923) I* L R 
451 (P.O.): 50 I.A. 121. y . . . 

22 BrMow V. Cormican, (1878) L.B. 3 A.C. 641; City of London. 
Land Tax Commissioners v. Central London By. Co., (1913) a C 364 
Venlcata v. Secretary of State, (1917) I.L.R. 41 Mad. 840 • 35 Ml V 
159. The presumption may be displaced; see, e.g., Hindson v 
(1896) 2 Ch. at p. 9; Saniury v. JenTcins, (1901) 2 Ch 401 
belongs to owner of a several fishery); VnTce of Devonshire v’ 

(1888) 20 Q.B.D. 263, (bed excluded from grant). -PaWtiWWt. 


C., (1911) 1 

682; Naresh 
50 Cal. 446, 
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having a right of access to it.^^ These rights are however sub¬ 
ject to the paramount power of Government to regulate the 
distribution of water in all natural rivers and streams.^"* 
Actions for injuries to riparian rights of user, flow and purity 
may now be considered. 

21. Injury to riparian right of user, (a) User for non¬ 
riparian land.—An action lies for user of water for the pur¬ 
pose of a non-riparian tenement without proof of damage. 
This Avas settled in two leading cases in England. In Swindon 
Water iror/r.s Co. v. Witts Cxnial a water works company 

was held to have no rigid to take water from a river and store 
it in a reservoir for supplying the residents of an adjoining 
town and Avas restrained by an injunction. In McCartney v. 
Londonderry Railway Co.^ a raihvay company was restrained 
from taking Avater through pipes to non-riparian land many 
miles off for the consumption of their engines. The same rule 
applies in Tndia.^ But it is here subject to one important 
e.\ce])tion, nz., Avhei’e the GoA’crnment makes a diA’ersion for 


Mdson V. Jim, 5 B. & .\«l. ID, prr Lord Denman; see also 

Emhrfjf v. Owen, above. 

rndinii Kasomonts Act. s. 2; A rvotwari proprietor has only a 
rigid to lii.v accu.st('uu‘d supply and cannot assert a right to user as against 
Oovcnimcnt; Jiamachumlra v. Xomyannsami, (1802) I.L.It. 16 Mad. 

Chinnoppa v. Silka, (1900) I.L.R. 24 Mad. 36 : 10 M.L.J. 249; 
San kora vatli vein v. Secy, of Stair, (1004) I.L.R. 28 Mad. 72 : lii. M. 
L.J. 32; Snma v. Subramania, (1007) I.L.R. 31 Mad. 171 ; IS M.L.J 
178; Matyani IJasavana v. JUikka Narayana, (1030) I.L.R. 54 Jfhd. 793 : 
61 M.L..T. 563; v. Monicka, A.T.R. 1037 Mad. 057. He 

can do so however against another proprietor; CoUector of Xasitc v. 
Shnmji, (1878) I.L.R. 7 Boni. 200; Xarayan v. Keshav, (1800) I.L.R. 
23 Rom. 500; Secretary of State v. Lahcant, (1003) I.L.R. 28 Bom. 
10.5 : 5 Bom.L.R. 700. But a zemindar or innmdar has these rights even 
against Government; Secretary of State for India v, .-tjahnlncaiirt. (1017) 
33 M.L..T. 415: 42 I.C. 607; iSMh?)f7rn.VKdH v. Secretary of State for 
India, (1027) 53 M.L.J. 868; (1031) ' I.L.R. 55 Mad. 268 (P.C.): 
59 I.A. 56. 

p875) L.R. 7 II.L. 607; no action lies if the user is trivial; 
Oj'r Lwiny v. Colqnhoun, (1877) 2 A. C. 830; or if it Avould cause no 
damage at any time by reason of tho water being returned into the 
stream unaltered in quantity; Kensit v. G. E. J?v. Co., (1884) 27 Ch. 
D. 122. ' 

^ (1004) A.C*. 301. 


2 Aiyami Moopan v. Sirnminorha, (1004) I.L.R. 28 Mad. 236; 
Eohrrf Fischer v. Secretary of State for India, (1008) I.L.R. 32 Mad. 
141: 10 M. L. J.,161. 
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non-riparian land in exercise of its powers of distribution, an 
action will lie only on proof of damage, e.g., deprivation of 
accustomed supply.^ 

(b) Excessive user for riparian land.—An action lies 
for user for riparian land by way of abstraction of water for 
irrigation or manufacture on proof of material injury or 
damage to lower owners; but no action will lie even though 
such damage is caused by user for domestic purposes of the 
riparian owner. In the English case-law* user for domestic 
purposes® is spoken of as ‘ordinary user,’ while user for irriga¬ 
tion and manufaeture as ‘extraordinary user.’ Material injury 
is proved by diminution of the plaintiff’s due share of the water 
in a stream.® It would be presumed where the defendant’s 
user is so excessive that damage to the plaintiff and other 
lower owners is inevitable.'^ Whether such injury exists is a 
question of fact depending on the size of the stream, the quan¬ 
tity of water abstracted, the water available for other owners,® 
etc. In the decision of this question different results would be 
reached in the different climatic and economic conditions of 
countries like England and India. Therefore the case-law of 
England is not an absolute guide in this country. In England 
the prime need is the even flow of water for purposes of power 
for mills and factories, and courts therefore allow diversion on 


3 Robert Fischer v. Secretary of State for India, above. Cf. Secre- 
tary of State for India v. Zemindar of Saptur, (1937) 46 L W 862 

4 Miner v. Gilmour, (1858) 12 Moo. P.C. 131, 156, per Lord Km?s- 

down who first made this distinction. ° 

5 They include the watering of cattle; as to the phrase “domestic 
purpose,” see G. v. G. E. Ry. Co., (1870) 23 L.T.N.S. 344; affirmed 
L.R. 6 Ch. 572 A mumcipal authority taking water for the domestic 
use of the residents on the hanks of a river is not making such use- 
Swindon Water Works v. Wilts Canal Co., (1875) L R 7 H L 69?’ 
RoberU v. Gwyrfai District Council, (1899) 2 Ch. 608; Parnham', Waters’ 

563• • • d ♦ 

8 Embrey v. Owen (1851) 6 Ex. 369; Miner v. Gilnwur, (1858^ 12 
Moo.P.C. at p. 155; Swvndon Water Works Co v Wilts Cnn/ii rv. 

By cZ (iZ)?: 
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condition that the water is substantially returned to the 
stream,^ a condition which is obviously impracticable in cases 
of irrigation in a hot climate. In India courts allow a liberal 
use of water for irrigation.No doubt a riparian owner cannot 
dam up a stream and impound all the water and leave only 
what is left after Ids requirements.^^ But in particular cases 
diversion of water to idparian lands or storage tanks in them 
by nieans of dams niav be a reasonable mode of xiser.^^ 

• ' 4 

22. Interruption of flow.—An action lies for interruption 
of the flow of water by reason of a structure on the bed of a 
stream, on ]>roof of matt'rial alteration in (juantity. direction 
or fo7*ce.i2 It is unnecessary to lU’ove any actual injury or 
damage.But the int(n-rui)tion must not be trivial, as where 
a small boat-house is built ou a part of the bed of a big river.^® 


0 Wriphi V. TTotcard, (1823) 1 L.J. Ch. 94; Norhury v. Kitcheriy 
(180.3) 3 F. A- F. 202; XttftaU v. JiraawcU. (1800) T^.K. 2 Ex. 1; 
Swindon Water Works Co. v. Wilt's Caaal Co. nbovo; rine v. Karl of 
Kuxtorc, (1000) A.O. 478, 484. 

10 LaK'shminoraiiu, v. Kecretary of SUitr for Imlia^ (1017) 34 il.L.J. 

223: 43 I.C. 113; see also Drvi' Prr.^had v. Joijaath, (1807) T.L.R. 24 
Cal. 805 P.C.: 24 T..\. 00; P'shait. v. XHmotii. (1008) I.L.K. 35 Cal. 
851; Srinath v. Diuahamlhu, (1014) 1.14.1!. 42 Cal. 4S0 P.C.; 41 I.A. 
221; Xarayati v. Krshai\ (1808) I.L.R. 23 Boin. 500; Dinekar v. A'flra- 
yoT), (1005) T.Tj.R. 20 Bom. 357: 7 Boiu.Tj.R. 205; Kiu^hal Bai v. 
Secretary of State for India, (1025) 28 Bom.L.R. 014: A.I.R. 1026 

Bom. 358; Mahant Krishna v. Hhawani, (1017) 3 Pat.L.J. 51: 43 I.C. 
235; Kandan- v. Hama Mndati, A.I.R. 1020 Mad. 1052; Jupal Sarkar v. 
Manpal Prasad, A.T.lt. 1020 Pat. 187; Pydimarri PtaLaM v. 

Suri I'tnkata. A.I.R. 1020 Mad. 25. 

11 Deri Pershod v. Joynath, (1807) I.L.R. 24 Cal. 865 (P.C.): 
24 T.A. 60. 

12 ('ollrctor of Xasik v. N/wmib (1878) I.L.R. 7 Bom. 200; Orr v. 

Kaman, (1803) I.L.R. IS Mad. 320: 4 M.L.J. 248; Vnikatowtnamma 
V. Secretary of State for India, (1014) I.L.R. 37 Mad. 304, 300 to 371: 
23 M.L.J. 100; Secretary of State for India v. Ambalarana, (1017) 33 
M.L.J. 415, 423: 4-2 I.C. 007; Seerdary of State for India v. Sttrayya^ 
(1028) 53 M.L.J. 048, (i52, per Jackson, J. (irrigation is ordinary use); 
Scthnramahnf/a v. (1034) 07 M.L.J. 373: A.I.R. 1034 Mad. 

583, Sre below para. 85. 

Indian E:isomonts Act, s. 7, Illustration (/i); Pickett v. Moiris, 
(18()()) L.R. 1 TI.L. Sc. 47; Knpludi v. Metropolitan Water Rfxmi, 
(1007) 1 K.B. 588, 002; Suryanarayaneswara v. Pajah of 
Oit37) 1 M.L.J. 210 (F.B.). 

M Poberts Gwyrfai, D. C., (1800) 2 Cli. 608; sec also v. 

AwR/j. (1888) 22 L.R. Ir. 559. 

]5 Orr Ewinp v. Colquhoun, (1877) 2 A.C. 830, 850; Booth v. 


NUISANCE. 


215 



When the structure is an encroachment on the bed belonging 
to another owner, it is not merely a nuisance but a trespass 
and actionable per se. When an encroachment is on the bed 
of a navigable river belonging to the Crown, it is a public 
nuisance and a punishable offence, The interruption of flow 
by user for riparian land is actionable only if the user is un¬ 
reasonable, as the right to flow is subject to the correlative 
right of others to use the water.i^ in such cases the plaintiff 
must prove material damage, e.g., flooding of adjoining lands’® 
or excessive abstraction of water. A person is entitled to put 
up an embankment on his land to protect it from an unusual 
flood,’® unless others have a prescriptive or customary right 
that he should receive the overflow.®® 


23. Pollution of water.—An action lies for pollution of 
water,®’ e.g., rendering the water noxious or unfit for use 
making soft water hard,®® altering its temperature,®® discharg¬ 
ing substances which though harmless in themselves become 
noxious by combination with other things in the water or dis¬ 
charged into it by others.®’’ The pollution must be material or 
appreciable, and not .trifling.®® It is actionable without proof 

Sattcf (1889) 15 A.C. 188; see also Kali Kish&n v, JoHolal (1879^ L 
E. 6 I.A. 190: 5 C.L.E. 97. . v / . 


16 A. G. V, Earl of Lonsdale, (1868) L.E. 7 Eq. 379. 

17 Fer Erie., C.J. in Gaved v. Martyn, (1865) 19 C.B.N S 732 

18 Mensies v. Breadalhane, (1828) 4 Bligh N.S. 414, 418'; Venlcata- 

chalam v. Zam^dar of Swaganga, (1903) I.L.R. 27 Mad. 409; 14 M 

B.J. 162; Baldeo v. Jvgat, (1911) I.L.E. 33 AU. 619: 8 A.L.'j 640- 

Maying Bya v. Maung Kyi, (1925) I.L.E. 3 Rang. 494 (P.C.) : 52 l' 
A. 385. 


19 Nxeld v. L. N. TV. Sy. Co., (1874) L.E. 10 Ex. 4; Gerrard v 
Crowe, (1921) 1 A.C. 395; Maharaja of Venkatagiri v. Secretary of State 
forirdia, (1914) 28 M.L.J. 98: 26 I.C. 800; Shidramappa v. Mahomed 
(1920) 22 Bom.L.E. 1107: 59 I.C. 391; Ma BU v. Molod (192^1 
L.E. 2 Rang. 450. ' 


20 VenJcatachalam v. Zemindar of Si/vaganga, (1903) I.L.E. 27 Mad 
409: 14 M.L.J. 162. 


21 Magor v. Chadwick, (1840) 11 A. & E. 571; Wood v. Waud, 

(1849) 3 Ex. 748. As to the value of scaentifie evidence for proof of 
.pollution, see Goldsmid v. Tunbridge Wells, (1866) L.E. 1 Ch 349 362 . 
Chicago Drainage case cited in Joyce, Nuisances, s. 299. * * 

22 Yoxmg v. Bankier, (1893) A.C. 691. 

23 Mason v. MZ, above; Tipping v, EcTcersley, 

:264; Ballard v. Tomlinson, (1885) 29 Ch. B. 115. 

24 Blair v. Deakin, (1887) 57 L.T. 522. 

25 LillywMte v. Trimmer, (1867) 36 L. J, Ch 


(1855) 2 K. & J 


525; A, G, v. Gee, 
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of actual damage, as it is pCr se an injury to his right of user.^ 
The plaintiff can recover compensation for any actual damage- 
sustained^ and is ordinarily entitled to an injunction for stop- 
piTig tiic pollution, though it may involve great expense in the 
alteration or removal of works or factories.^ Injunctions have 
been granted in England in numerouiS cases against owners of 
factories discharging their refusi',^ and against local or munici¬ 
pal autliorities discharging sewage into rivers and streams.® In 
the foimer class of caises it w^as held to be no excuse tha.t the 
stream was already polluted by others,® or that the defendant 
carried on the manuracturc properly and without negligence/ 
or tiiat there was no other outlet,® or that an imi)ortant industry 
would b(‘ injurt'd by the grant of an injunction.® In the latter 
class of cases, it w\as held to be no defence that the local autho¬ 
rity acted not for profit but for the benefit of a large population, 
or that it had statutory authority to drain a city.^® An action 


(1870) L.R. 10 E( 1 . 4.01; A. G. v. Cockermouih, L. B., (1874) L.R. 18 
Eq. 172. 

1 JnncK V. LInnnvfit Vrhon Council, (1011) 1 Ch. 003: SioJhneyer v. 
Brirolf um. DrvHopment Co., (1018) A.(\ 485; NichoUs Ely lUei Sugar 
Factory, (103(i) Ch. 343. 


2 Harrington v. Derby Corporation, (1005) 1 Ch. 205; Hobart v. 
Sonthnul-oyx.sca Corporation. (1000) 75 E.J.K.B. 305: Tafton v. Staf- 
forfMtirr Fottrrirs fVatrr TTorks Co„ (1870) 44 J.P, 100. 

■T Frnningfon v. 7?nn,so/), (1877) 5 Ch. D. 700: see also A. G. v. 
Leeds Corporation, (1870) L.R. 5 Ch. 583; cf. A. G. v. Cotney Hatch 
Lunatic Asytuyn, (1808) L.R. 4 Ch. 140, 154. 


4 ('rossicy v. Lightoivler, (1807) T..R. 2 Hi. 478; v. 

lirin^op, ahove; HulUy v. SSIvcrsprings etc,, Co., Ltd., (1022) 2 Ch. 208. 

s Soo ShefTietd d’c., liy. Co. v. Workshop Board of Healthy 

(1857) 23 Beav. 108; A. G, v. Birmingham Corporation, (1858) 4 K. & 
•T. 528; Bidder v. Croydon Local Board, (1802) 0 L.T. 778; .1. G. v. 
Metropolitan Board of Works, (1803) 1 H. i't. M. 208; GoUUmid^ v. Tun¬ 
bridge Wells, (1800) L.R. 1 Ch. 340; A, G. v. Colney Hatch Lunatic 
Asylum, (1808) L.R. 4 Ch. 140; .4. G. v. Leeds Corporation, (1870) L. 
R. 5 oil. 583; A. G. v. Hackney Local Board, (1875) L.R. 20 Eq. 020; 
A, G. V. Drainage Board, (1010) 1 Ch. 48; (1012) A.C, 788. 

a See oases in noto 5; but otherwise if the stream is sa polluted that 
an injunction against the defendant wilt not restore any benefit to the 
plamtifT; Wood v. SufcHfl'e, (1851) 21 L..T. Ch. 255. 

't Stockport Water Works Co. v. Potter, (1804) 7 H. it N. 100; see 
cases in notes 5 and C. 


® See cases in noto 5. 

Stolhneyer y. Petroleum Development Co., above. 

B ^ (1021) 3 K. 

« + * ’ ^ statute allows a sanitary nuthoritvi to pour sewage into* 

stream after adopting the best, process to purify itj the statute ia a good' 
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does not lie against a local authority for pollution of a stream 
due merely to non-performance of a statutory duty to provide 
a proper system of drainage, when the statute furnishes another 
remedy for enforcing the duty.^^ But an action lies if there is 
a misfeasance by negligent performance of an authorised work.^^ 
It is necessary to observe that pollution of water may furnish 
different causes of action. It may be merely an injury to the 
riparian right of user. In that ease the action may be brought 
by the person in actual possession,or having an easement or 
other legal interest in the stream like a right of fishing.^^ It 
may also be brought by a reversioner if the pollution is perma¬ 
nent or such' as would, if allowed to continue, ripen into an 
easement.^® A licensee has no interest in property and cannot 
therefore sue for injury to a riparian right,but may have 
some other cause of action like nuisance or negligence resulting 
in injury to person, property or comfort. Similarly an owner 
or occupier of non-riparian land or land abutting not merely 
natural streams but also artificial streams,lakes or ponds,, 
or having underground sources of supply^® like a well, may 


defence though the best process adopted is imperfect; Lea Conservanoy 
Board V. Mayor of Hertford, (1884) 48 J.P. 628; Pricers Patent Candle 
Co. V, London County Council, (1908) 2 Ch. 526, 543. 

11 Glossop w. Heston Local Board, (1876) 12 Ch.D. 102; see also 
Robinson v. Workington Corporation, (1897) 1 Q.B. 619* Craib v 
Woolwich Borough Council, (1920) 36 T.L.R. 639; Hesketh v Birmin¬ 
gham Corporation, (1924) 1 K.B. 260. An injunction wUl not be issued 
to compel the defendants to sue others to stop a nuisance- A G v 
Clerkenwill Vestry, (1891) 3 Ch. 527; as to liabUity where the sewago 
system devolved on the defendants from a previous authority, see Jones 
V. Llanrwst, (1911) 1 Ch. 393; Rochford, D. C. v. Port of London Autho^ 

(1914) 2 K.B. 916; see below Chap. XVII. 

12 Foster v. Warblington Urban Council, (1906) 1 KB 648* see 

also Baron v. Portslade Urban Council, (1900.) 2 Q.B. 588; Boynton v 

Commissioners of the Ancholme Drainage, (1921) 2 K.B. 213* see above 
para. 16. > v 


13 Stochport Water Worlcs v. Potter, (1864) 3 H. & C 300- see also 
Whaley v. Laing, (1857) 2 H. & N. 476; 3 H. & N. 675 901 ’ 

14 Fitzgerald v. Firbank, (1897) 2 Ch. 96. ’ 

15 Jones V. Llanrwst Urban Council, (1911) 1 Ch 393 

16 Stockport Water Works Co. v. Potter, (1864) 3 H. & C 300- see 
Whaley v. Laing, (1857) 2 H. & N. 476; 3 H. & N. 675, 901 which 
however was compli^ted hy questions of pleading and is not a verv 
helpful decision. As to right of a Hcensee, see above Chan TV noro 

17 Wood V. Waud, (1849) 3 Ex. 748. para. 


18 Ballard v. Tomlinson, (1885) 29 Ch.D. 115 , 
T—28 
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sue t'oi* injury to their property by pollution. There would 
of course be no right to complain of damage caused by use of 
tli(‘ water, if the plaintiff had no right to use it or used 
it with knowledge of the pollution,^® If the pollution is a 
juihlie nuisance under common law or statute,any member 
of tin public may be able to sue for special damage. The right 
of suit cannot be lost by long continuance of the nuisance.^^ 
Pollution may also amount to a trespass as where noxious matter 
is discharged into a stream and ultimately on the lands of 
another. 


24. Easements in natural streams.—An easement or a 
restrietion of oiu' or more of the rights discussed above may be 
acquired, cjj.y an easement to divert water by means of a dam,23 
to obstruct the flow and flood the lauds of other owncrs.2'* qp Iq 
pollute water.2® Tlie rules relating to the acquisition and 
incidence of easements in general woiiUl ajqdy to these ease¬ 
ments also and need not be discusseil here. A few points may 
be i)otic(‘d in the present context in connection with atupiisi- 
tion l)y pr(*scription. (u) The enjoyment must have been as an 
easement during the juM-iod of twenty years.^ Therefore a 
diversion of wat('i* for irrigation must have been such as to 
cause material injury during the whole of that j)oriod. In the 
case of an easement to i)ollute water the Easements Act 


n.) Fcrgunon v. Malvcin Ui'han Council, above; see also /Tarnn^^ton 
V. Drrhif Corporation, (1005) 1 Cli. 205. 

E.p., Public Iloulth Act, 1875, ss. 17, 08, 00, 70: P.H. Act, 1890 
(53 iuu\ .54 Viet. c. 50), S?. 47; P.H. Act, 1030. 


-1 JUiitcrworth v. IfV*-/ RiiJinfj of Yorl'shire Fiver;! Foard, (1909) 
A.O. 45, 53; Georpe Leprjv tV- Son v. Wcnlocl' Corporation, (1038) A.C. 
204. 


Jones V. IJanrwsf Urban Council (1011) 1 Cl\. 393. 

2:i Kalu Khahir v. Jan ^fcah, (1901) T.L.P. 20 Cal. 100; Eshan 7 . 
Nilniom, (1008) T.L.Tl. 35 Cal. 851; FcaAnnan v. Su'etaehalapaihi, 
(1031) T.L.R. 54 Mad. 427 (P.C.): 58 I.A. 105. 

24 Suhramania v. 7?amoc7jrtH^Trfl, (1877) T .L.R. 1 Mad. 335; 

yenl-aiachalam v. Zemijtdar of Sii'aqanao. (1003) l.L.R. 27 Mad. 400, 
413 : 14 M.L.J. 102. 

2 r» Crosslei/ v. LiphiouJer, (1807) L.R. 2 Cli. 478. 

1 Krista T)as v. Jop Narain, (1003) 8 C.W.X. 158; Ghasiivm v. 

Asirhad, (1010) 15 C.W.N. 250 : 0 l.C. 00; more ownors^lup of a dam 

will not give a right to use up the whole stronin; White v. White, (1906) 
A.C. 72. 
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provides that the twenty years begin when the pollution first pre¬ 
judices perceptibly the servient heritage.^ This is in accord¬ 
ance with the decision in a well-known English case® in which 
a local authority was held not to acquire a right to pollute a 
stream by discharging sewage which was originally that of a 
small town but later on increased in quantity owing to the ex¬ 
tension and growth of the town and began to effect prejudically 
the plaintiff’s estate, (h) The dominant owner cannot increase 
the burden of the easement on the servient tenement,^ e.g., by 
increasing the size of a dam for diversion of water. The user 
which originated the prescriptive right will also be its 
measure,® and if it is exceeded, there is a right of action.® 
(c) A right to commit a public nuisance cannot be acquired by 
prescription^ 

25. Artificial channels.—In artificial channels,® owners 
of lands abutting them have no natural rights to the use of 
water or to its flow but may acquire easements,® either as 


2 S. 15, Explanation IV. 

3 Goldsmid v. Tunbridge Wells Improvement Commissioners, (1865) 
L.B. 1 Eq. 161, per RomiUy, M.R.; L.R. 1 Ch. 349, per Turner, L.J.; 
see also A. G. v. Acton Local Board, (1882) 22 Ch.D. 221; lAverpool 
'Corporation v. Coghill, (1918) 1 Ch. 307. 

4 Frechette v. Hyacinthe, (1883) 9 A.C. 170. 

5 Crossley v. Lightowler, (1867) L.R. 2 Ch. 478 at 481, per 
Lord Chelmsford. 


6 A. G. v: Leeds Corporation, (1870) L.R. 5 Ch. 583; Baxendale v. 
^cHurray, (1867) L.R. 2 Ch. 790; Clarice v. Somersetshire Drainage 
Commissioners, (1889) 59 L.T. 670; Searetary of State for India v 
Zemindar of Saptur, (1937) 46 L.W. 862. 

7 Butterworth v. West Biding of Yorkshire Bivers Board, (1909) A C 
45, 53; HuUey v. Silversprings, (1922) 2 Ch. 268; Kwdhiram v. Surendra] 
(1913) 19 C.L.J. 42: 21 I.C. 857; above para. 23 note 21. 

« Gaved V. Martim, (1865) 19 C.B.N.S. 732; Nuttall v. BraceiveU 
(186B) L.R. 2 Ex. 1; MoXkar v. Foritt, (1873) L.R. 8 Ex. 107* Boberts 
T. Biehards, (1882) 50 L.J.Ch. 297; 44 L.T. 271; Mostyn v. Atherton 
(1899) 2 Ch. 360; an artificial dam or culvert will not change a natural 
into an artificial stream; White v. White, (1906) A.C. 72; per Sargeant 
J. in Maxwell Wiltshire v. Bromley Bural Council, (1918) 87 L.J.^ at 
p. 243. 


9 Bameshur v. Koonjt, (1878) I.L.R. 4 Cal. 633 (P.C.): 6 I.A 33- 
Bela V. Bali Bam, A.I.R. 1923 Lah. 257; Maung Bya v. Maunq Kvi 
I.L.R. 3 Rang. 494 (P.C.): 52 I.A.385; Esu v. Ladu, (1926) I L R 
Bom. 243: 29 Bom.L.R. 291; Bepin v. Bamnath, (1929) ILR 56 Cal 
161; Narasimhulu v. Badrayya, (1932) 36 L.W. 688 : A.I.R. 1933 ^ad 10- 
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against other ])ersons owiiinj? lands above or below,or as- 
airainst tlio maker or owner of the channel.In the latter 
case tile channel should not be temporary or precarious but 
must he of a permanent cliaracter so that a grant of an ease¬ 
ment by its maker to persons using it may be presumed. 
But an easement as between owners of land on the stream can 
bo acquired eveii in the case of temporary streams. The owner 
of land abutting an artificial stream has a right to complain 
of ])ollution of the stream.unless an easement to pollute it 
has been acquired. 


26. Underground water-courses.—(a) User and flow.— 
An underground water-course may or may not flow in a defined 
and known channel.If it does, then rights to user and flow 
of wat(‘r arise in it Ln the same way as in a surface stream.^® 
If it does not, it was settled in England in two well-known 
cases, that the.se rights do not exist and cannot be acquired by 
long user or prescription. In Acton v. Blundell ,the plain¬ 
tiff had a well on his land less than twenty years old and was 
using its water for Ins mill. He complained that the water was 
intereoptecl by tin* defendant digging a coal pit on his own land 
about a mile away. It was held lie eould not recover. In 


Ghnftim Mohidait v. Snrcfarif of Siatr for India, A.I.R. 1935 Mad. 
700. 

HI Schwann v. Cotton, (1910) 2 t'h. 459, 468. 

II ArhiniffUt v. Hell, (1839) 5 M. W. *203; Wood v. TTaud, 
(1849) 3 Ex. 748; Grcatrvx v. TIa\iwardy (1853) 8 Ex, 291; Chamber 

CoICn-if Co, V, Ilopwood, (1886) 32 Ch. D. 549; Bwrroir^ v. Lang, (1901) 

2 (’ll. 502. 

I- Sutcliffe V. Booth, (1863) 32 L.J.Q.B. 136; Baihj v. ClarJc. 
(1902) 1 C\\. 649; Whitmores, Ltd. v. Stanford, (1909) 1 C?h. 427; 

Barlett v. Tottenham, (1932) 1 Hi. 114; Po«H(KVH'Om?/ Tewar v, 

Collretor of Madura, (1869) 5 M.II.O. 6; I/or^ 7 rt» v. Kirby, (1878) I. 
L.R. 2 ilad. 46; Modhub v. Jogesh Chunder, (1902) I.L.R. 30 Cal. 
281: 8 (’.W.N". 158; Baml'irpal v. T/nHi/man, A.I.R. 1921 Pnt. 51. 

H'. Wood V. Waud, (1849) 3 Ex. 748; JHialrv v. Laing, (1857) 2 
K. & N. 476; 3 U. & N. 675. 

^4 It is not oiiough if it is Mofined’ but not *known’; Bradford 

Corporation v. Ferrand, (1902) 2 Cli. 655; see also BlacJc v. Ballymena, 

(1886) 17 L.R. Tr. 459; Bleachers* Assn. v. Chapcl-cnde^Frith, R.C., 
(1933) Oh. ,356. 

15 Chasemore v. Bichards, (1859) 7 H.L.C. at p. 374; Vickinsm 
V. Grand Junction Canal Co., (1852) 7 Ex. 282; Babaii v. Appa, (1923)- 
25 Bom.L.R. 780: A.I.R. 1924 Bom. 154. 

16 (1843) 12 M. & W. 324. 
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Cha^enuore v. Rickards,’^’’ the plaintiff had been using for a long 
time for his ancient mill the water of a river fed hy the rain¬ 
fall of a large district which percolated through underground 
strata to the river but in no definite course or channel. The 
defendant represented the Local Board of Health of Croydon 
which for the purpose of supplying that town with water sunk 
a well in their land and pumped large quantities of water, 
which would otherwise have found its way to the river. It 
was held that the plaintiff had not acquired a right to the use 
of underground water intercepted by the defendant. In laying 
down this rule, the judges relied on a similar rule in the 
Eoman law^® and referred also to the practical difBculty of 
■enforcing an obligation on occupiers of land who make use of 
it by digging in it to avoid interference with subterranean 
waters whose course and direction cannot be known before- 
hand.i® The rule has been since followed in England^® and 
America,21 and enacted in Indiana by the Easements Act.^s 
But onee water has reached a well, it cannot be abstracted or 
diverted from it, nor can a surface stream he interfered with 
hy underground works.^^ In Matjor of Bradford Corporation 


C. 


17 (1859) 7 H.L.C. 349. 

18 Dig. 39, 3, de aequa, 1 § 12 (THpian). 

Wensleydale in Chasemore v. Siohards, (1829) 7 H L. 

31 p. uo7 * 

20 ]^ew River Co. v. Johnson, (1860) 2 E & E 4^*5- i 

A.C. 129; Bradfordi Corporation v. Rerrand, (1902') 2 Hi 7 ?« ?• i 

V. Metropolitan Water Board, (1907) 1 K 588* qep 
MetropoUtan Board of WorTcs, 1863 3 B & S yio B.at v . n 

ird “i S' “ •" 

22 The Mahomedan law allowed aponisitin^i •K,r_• 

-ton, Hedaya, p. 136; Peacock, Easements, p. 40; 

(1869) 3 B.L.E. O.C.J. at p. 37 . Vagram v. Khettranath, 

23 S. 7, Explanation to illustration (y) and s 17 cl (d\ o v 

water in a river-bed is like the stream itself and rights Ln L 

jn It; Malyan v. LaTcTca, (1930) 61 M.L.J. 563 A i T 

^84. * A.x.tt. 1931 Mad. 

2^ Grand Junction Canal Co, v, Shuaar t t» 

Bnglish v. Metropolitan Water Board, (1907) 1 KB 588 ^ 
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V. ricklesy^^ the House of Lords stretched the rule a little 
furtiier and held that no action lay against the defendant who 
intercepted underground springs flo^Ying to the plaintiff’s 
land lower down, though he did so not for using the water for 
his own land but ‘maliciously’ with a view to injure the plain¬ 
tiffs and compel them to buy his land on his own terms. This 
is a departure from the Roman law^ which permitted only 
reasonable user for improvement of one’s property^ and 
not acts done with intent to injure the neighbour.^ Prof. 
Ames lias observed that a different rule from that applied in 
England prevails in many state jurisdictions in America and 
in France and Germany,-* Sir Frederick Pollock recommended 
the contrary rule for Tndia.^ The decision is however not 
witiiout analogies in the law of easements: for instance no 
action is allowed against a iierson who maliciously obstructs 
the light, air or prospect to which his neighbour had no legal 
right.® The question is ultimately one of legal policy 
and a choice of evils, but is not of any great practical import- 
ancv^ as such disputes are rare. This ease is regarded as 
autl'.ority foi* a wider ]iroposition which is of a rather debat¬ 
able character, viz,. “No use of i>roperty, which would be legal 
if due to a proper motive, can become illegal because it is 
prompted by a motive which is improper or even malicious.”'^ 
The proposition was not ap]mrently intended as a general rule^ 
and is in any case too broad to be accepted as such. It is pro- 

25 (1805) A.C. 587: (1805) 1 Hi. 145 C.A.; (1894) 3 Ch. 53. 

1 Above note 18. 

2 mcliorcm faciendi** 

3 “jYon animo 'incino nocendi** 

4 Solcoted Essays on Torts, p. 153; Cooley, Torts, Vol. H, p. 1201; 
H. C. Outtoriclge, Abuse of Bights, 5 Cnm.li.J. 22, dcscTibes the mle 
in the above case as ‘‘the consecration of the spirit of unrestricted 
egoisnp*. 

5 Torts, p. 638. 

The erection of 'spite fences’ to obstruct light is a tort in France 
and Germany and made a tort by statute in nt least six American States; 
Ames, Selected Essays on Torts, p. 154. 

7 (1895) A.C. at p. 598, per Lord Watson, who recognised excep¬ 
tions like burning limestone near the boundary to annoy a neighbour; 
sec also pp. 594 , 601, Lords Halsbury and Mncnnghten. For the exten¬ 
sion of this rule to wrongs generally, see v. Flood, (1898) A.O. 1? 

below Cliap. XT, paras. 15, 24 & 25, & XIIT, para. 9. 
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perly applicable to eases like the interception of under¬ 
ground water, obstruction of light, air or prospect. In 
these eases, the right of the occupier to use his property 
is absolute and not conditional on his motive. But 
there may be eases where his motive may he material in decid¬ 
ing whether his user amounts to a nuisance. If he causes 
noise in his premises, e.g., by having music lessons or by exe¬ 
cuting repairs, he may not be liable for the discomfort or annoy¬ 
ance thereby caused to his neighbour. But if he causes noise 
on purpose to annoy or injure his neighbour, his user of pro¬ 
perty is an actionable nuisance.® In KeeMe v. Hickeringill,^ 
the defendant fired guns on his own land with a view to scare 
away wild fowls which the plaintiff captured in a decoy for 
the purpose of selling them. In holding the defendant liable 
for the damage thereby caused to the plaintiff. Holt, C.J., 
observed that if the defendant had shot on his own land because 
he had occasion to shoot, it would have been another matter. 
In Hollywood Silver Fox Farm v. Emmett ,the plaintiffs were 
breeders of silver foxes and the defendant, their neighbour, on 
account of some difference with them threatened to fire cartrid¬ 
ges on his own land and scare the foxes. He did so with the 
result, as plaintiffs alleged, that one of the vixen refused to 
mate and another ate her cubs. The plaintiffs were awarded 
damages and injunction. In these cases the legal right of the 
occupier is that his comfort is not disturbed by his neighbours 

otherwise than by the reasonable and therefore non-malieious 
enjoyment of their property. 

(b) Purity.—An occupier of land has a right to purity 

of underground water and can complain of its pollution as a 
nuisance.^^ 


S Christie V. Davey, (1893) 1 Ch. 316; as to burning limestone 5^ 
(1895) A.C. at p. 598; Bamford v. Turnley, (1862) 3 B. & S j 


p. 83. 


see 
at 


0 (1705) 11 Mod. 75; Ihhotson v. Peat, (1865) 3 H & C 
(scaring away the plaintiff’s game by fireworks). * ‘ * 

^ 1 C (1936) 2 K.B. 166. It is submitted, with respect that tbprp 
IS no conflict betw^n tMs decision and the Bradford Corporation case as 
explained above; Sir William Holdsworth thought there was h„t 
learned editor of the L.Q.E. differed; see 52 L.Q.B. 460; 53 L.Q R i 


11 Ballard v. Tomlinson, 


(1885) 29 Ch. D. 115; see also SodgTcimon 
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27. Other cases of waters.—(a) The sea.—There are 
two f)nl)lic rights in the st‘a, viz., navigation and fishing, and as 
;i(*(-<‘ssoiy thc'i’eto, the nght of passage over the shore.^^ 
invasion ot‘ these rights is a public nuisance and actionable on 
proof oi* .special damage.i^ ownei-ship of the shore \y\ng 

below high water mark of ordinary' tides vests in the Crown.^^ 
A person may acejuire, subject to the public rights aforesaid, a 
right of propei’ty or other rights^® over the shore .by a grant 
from the Crown or by prescri])tion.^® lie can then sue for a 
disturbance of those rights. For instance a person recovered 
damages for injuiy done to his oyster-btKls by the defendants, 
a local authority, discharging sewage into the sca.^*^ An owner 
of land near tho sea can sue for obstruction of his private right 
of access to tin* sea i'or navigation or fishing.^® He has also the 
right to put up iu\ embankment to ward off the inroads of the 
sea.^® The above i)rinciples apply to creeks, estuarie.s, or other 
arms of the sea. 

(b) Lakes and ponds.—In inland lakes and ponds, 
owinu’s of lands abutting them have rights of mser as in the case 


V. Knnor, (1803) 4 B. S. 220; Womnslry v. Church, (1807) 17 L.T. 

100; Indian Easements Act, s. 7, Illustration (/). 

112 Coulson .'c Forbes. T.aw of Waters, pp. 1-5, 23. There is no public 
riglit of bathing in the sea and for that purpose to use the foreshore; 
lirwclmanv. Matlry, (1004) 2 Ch. 313; Hauu^tyatc Corporation Dcbliny, 
(lOO(i) 22 T.B.K. 300; 'frUlioms-KUifi Cohh, (1035) 1 K.B. 310; nor 
to hold public meetings on the foreshore, JjJaiuiudno Urban Di.'itrict Cowiioil 
V. IVood.s-, (1800) 2 Cli. 705; Brighton Corporation v. Paclham, (1008) 72 
J.P. 318. 

13 Bo.'ic V. Mites, (1815) 4 M. S. 101; v. Stair, (Earl of), 

(1840) 2 H.L.C. 807. 

M Gann v. Free Fishers of Whitestahle, (1804) 11 H.B.C. 192; 
Mayor of J*enryn v. Ilolme, (1877) 2 Ex. T). 328; As to tho bed of the 
sea in territorial waters, see A. O. for British Columbio v. -1. G. for 
Canada, (1014) A.C, 153. 

IS E.g., to erect ports and levy tolls; Coulson Forbes, p. 02; as to 
tho right to take wreck, ibid, p. 53; and Merchant Shipping Act, 1894, 
s. 523. 

10 Cahnady v. Boioe, (1848) 6 C.B. 861; .I.-ff. v. Jonvs, (1802) 33 
L.J. Ex. 249. 

17 Foster v. WarbUngton Urban Counoil, (1900) 1 K.B. 048. 

IB Lyon V. Fishmongers* Co„ (1870) 1 A.C. 002: North Shore Co., 
V. Pion, (1889) 14 A.C.'612; Marshall v. Ulleswatcr Co., (1871) L.B. 7 
Q.B. 106. 

19 H. V. Commissioners of Sewers of Pa^Tiani, (1828) 8 B. & 0. 365. 
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of natural streams,and may acquire easements in derogation 
of sueih rights.^^ 

(c) Surface water not flowing in a defined course._ In 

siu-faee water not flowing in a defined course, there are no rights 
to user and flow as in natural streams; nor.can such rights be 
acquired by preseriptiou .22 An owner of upper land has a 
right that such water shall be allowed by the owner of lower 
land to run naturally to it.^^ A person may also acquire an 
■easement to collect and discharge water in his land on another's 
land by means of drains, eaves, ete.^^ But the owner of lower 
land would not thereby acquire a right to the continued flow of 
surface water from upper land.^^ Unless he has acquired an 
easement, a pei-son cannot discharge water artificially brought 
to his land on hiS neighbour's.^ 

28. Natural right of support.—Under the English^ and 


20 Indian Easements Act. s. 7, Illustrations (h) and (j). As to 
right of fishing, see Johnston v. O^Neill^ (1911) A.C. 552, 

21 Jibananda v. Kalidas^ (1914) I.L.R. 42 Cal. 164: 18 C.W.N. 
1296; as to easement to take water from wells, see Ramchander v Sher 
AH, (1929) 27 A.L.J. 1120: A.I.R. 1929 All. 779. 

22 I. E, Act, s. 17 (c) ; Adinarayana v. Ramudm, (1912) ILR .37 
Jdad. 304: 24 M.L.J. 17. 


23 I. E. Act, s. 7 (t) ; Subramania v. Ramachandra, (1877) I.L.R. 
1 Mad. 335; Imrnn Alt v. Poresh, (1882) I.L.R. 8 Cal. 468; RamadJiin v. 

-Jadmmndan, (1914) 19 C.W.N. 54: 27 I.C. 268; Bhagirathi v. Surapnal, 
(1914) 12 A.L.J. 685: 24 I.C. 91; Sheik Hussain v. Pichvpulusu, (1925) 
I.L.R. 49 Mad, 441: 50 M.L.J. 377; Kasia v, Subraniania, (1928) I. 
L.R. 52 Mad. 426: 56 M.L.J. 311; Maung Tha Lwn v. Chettyar, A.I.R. 
1926 Rang. 83. But not if the flow of water to lower land was duo to the 
fault of an upper owner not maintaining a bund; Moksod All v. Ha HU 
(1923) I.L.R. 2 Rang. 450. 

24 V. Bhimraj, (1913) I.L.R. 40 Cal. 458: 17 CWN 306 

25 Mason v. Shrewsbury Ry. Go,, (1871) L.R. 6 Q.B. 578; Chamber 
V. Hopwood, (1886) 32 Cli. D. 558, per Bowen, L.J.; ''It would be 
difficult to make out that because for twenty years my pump has dripped 
on to a neighbour »s ground, therefore ho has a rights at the end of twenty 
years to say that my pump must go on leaking'see also Aftab v. Asokha- 
■deen, (1913) 18 C.L.J. 131: 20 I.C. 315; Bimolanand v. Chandra Kant 

(1913) 19 C.L.J. 45: 22 I.C. 514; Ballave v. Bepm Behari (1918) 46 
I.C. 24 (Cal.); Baswappa v. BhUnappa, (1921) I.L.R. 46 Bom. 115- 23 
Bom.L.B. 1004; Sarban v. Phudo SaMi, A.I.R. 1923 Pat. 65- Abdul v 
Sheo Prakash, A.I.R. 1928 Pat. 279. 

1 RamakHshna v. Venkctta, (1927) 39 M.L.T. 373: A.I.R 1923 
Mad. 52; see also Venkaltaraya Ayyar v. Sankaran, 1938 M W N ata, 
47 L.W. 564. ’ 


2 ^yatt V. Harrison, (1832) 3 B. & Aid. 871; Humphries v Broaden 
(1848) 12 Q.B. 739; Howley Park ^ Co. v. L. & N. W. Ry Co 
A.C. n at pp. 25, 27. 


T—29 
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tlic Indian^ law every owner of land has a natural right to the 
nndistnrbed support from subjacent or adjacent soil belonging 
to another. The correlative duty is on the part of every owner 
of land not to cause a subsidence of the land above or adjacent 
to his by any act done on his own land). Subject to this condi¬ 
tion, he can do what he likes on his o^vn land, dig trenches or 
mines, cut and carry away earth or minerals from it. If he 
does such acts on another’s land and causes its subsidence, the 
wrong is not a nuisance but a trespass. The cause of action in 
trespass is the entry or excavation; in the case of nuisance it is 
not the excavation itself but the damage by subsidence.^ There¬ 
fore an action for nuisance may be brought within six yeai*s 
after each subsidence though more than six yeai*s after the ex¬ 
cavation.® An action for damages will not lie before damage 
occurs though an injunc'lion may be obtained,® and in assessing 
damages, prospective damages for future and anticipated subsi¬ 
dences cannot be included.’^ The action will lie only against 
tlie person who brought about, the subsidence and not against 
the person who is the owtigt at the time of the subsidence.® 
Again a person is not liable if the subsidence is due not to I'e- 
moval of subjacent or adjacent soil but to draining off under¬ 
ground water in his own land.® He is, however, liable if the 
thing drained was not water but wet sand^® or pitch.^^ An 
action lies on proof that the disturbance or subsidence was the 
result of the defeaidant’s act. It is unnecassary to prove the 


^ Tnaian En.^cmont^^ Act, s. 7, Ilhustmtion (r). 

■1 liockhouse v. Jionmni, (IStU) 0 H.Ij.C. 512. It is uiUKH^ossary to 
show any pecuniary loss; A. G. v. ConAuil CoUieri; Co., (1895) 1 Q.B. 301. 

5 f)arlry Maihi Colliery Co. v. Mifchell, (1880) 11 A.C. 127; Tri/mhiV 
V. ll aUsend Local Hoard, (1891) 1 Q.B, 503. Tn Tnilin the period of 
limitation would appear to ho the same* under the Limitation Aet, art. 120. 

r. Uamakri.’ihnct y. Sifarama, (1912) I.L.U. 37 Mad. 527; Tamhtic 
Traddny tSr ('o. Ltd. v. Nahadwipchandro Kondt, (1931) T,T.,.R. 59 Cal. 
303; v. Davey, (1932) T.L.K. 11 Riuig. 47. 

7 tVe.'it Leigh Colliery Co., Ltd. v. Tunnicliffe, (1908) A.C. 27. 

« Greemeell v. The Loiv Hecchhurn Coal Co., (1897) 2 Q.B. 105; 
Hall y. Duke of Norfolk, (1900) 2 Cli. 493. 

9 ToppleweU y, nodkin.son. (1808) L.R. 4 Ex. 248; FnaJish v. Metro¬ 
politan IVater Hoard, (1907) 1 K.B. 588. 

10 Jorde.<to7} V. iSHttoH rf* Co., (1898) 2 C\i. 014; Fletcher v. Hirken- 
head Corporation, (1907) 1 K.B, 205. 

11 54 & 55 \^ct. c. 40; Trinidad Asphalt Co. y. Amhard, (1899) A.- 
C. 594; Salt Union y. Bnumer, (1900) 1 K.B. 822. 
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defendant's negligence/^ nor is absence of negligence any de- 
fence.^^ The defendant ciannot plead that the damage was due 
to the act of an independent contractor.^^ But it is a good 
defence that the damage was the result not of his act but of an 
act of God or of a third party. It is also open to the defend¬ 
ant to show that he had acquired a right to let down the 
plaintiff's land by prescription/® grant or statute. The general 
rule is that there must be clear words in the grant or statute 
expressly or by necessary implication taking away the common 
law right of support.^"^ The absence of any provision for com¬ 
pensation is usually an indication that the right subsists.^® It 
has, however, been held that in a case of grant of the right to 
take coal, subsidence is inevitable no matter how the coal is 
worked and therefore should be deemed to have been authorised 
by the grant though there was no compensation clause.^® The 
right as well as the duty relates to the support of land in its 
natural condition, i.e., unexcavated or unweighted with buildings 
on it. In regard to a building there is no natural right of 
support but an easement of support by other land or building 
may be acquired.^® The natural right of support of land, how¬ 
ever, continues though there are buildings on it. When by 
reason of a neighbour's act a building and its foundation have 
collapsed, it is open to its owner to show that the foundation 
would have sunk even in .the absence of superincumbent 
weight.21 In such a case, in addition .to damages for injury to 


12 Haines v. Roberts, (1857) 7 E. & B. 625. 

13 Per Martin, B., in Brov:n v. Rohim^^ (1859) 4 H. & N. 186 at 
p. 193. 

14 Bower V, Peate, (1876) 1 Q.B.D. 321; Hughes v. Percival, (18831 

8 A.O. 443. ^ 


15 Corporation of Birmmgham v. Allen, (1877) 6 Ch. D 284 

16 Rowhotham v. WUson, (1860) 8 H.L.C. 348. A custom to let 

down surface is however void for unreasonableness; see Hilton v Gran- 
ville, (1845) 5 Q.B. 701. • * 

17 Butterknowle Go, v. Bishop Auckland ^c. Co., (1906) A C 313- 

Rowley Park #c. Co. v. L. ^ N. W, Ry. Co., (1913) A.C. 11 25* War 
wickshire Coal Co, v. Coventry Corporation, (1934) 1 Ch. 488; Wath-uvon- 
Dearne V.D.C. v. Brown # Co., (1936) 1 Ch. 172. ^ 

18 See cases in note 17. 

19 Welldon v. Butterley Co., (1920) 1 Ch. 130, 140. 

20 Bengal Provincial Ry. Go. v. Rajaneekanta, (1936) I L B PqI 

441: A.I.R. 1936 Cal. 564. ■ ' ‘ 

21 Brown v. Rohms, (1859) 4 H. & N. 18.6; Sidder^^, Short, (1877) 
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the laud lie may also claim compensation for the injury to the 
building on it as an item of consequential damage due to a 
wrongful act.22 He cannot, however, do so if it could be proved 
that the fall of the building was due onlyi to its inherent defect 
or its own weight. 

29. Easement of support.—An easement of support of a 
building by iuiother's land^^ or building^^ may be acquired by 
grant or prescription. On the latter mode of acquisition the 
leading authority is Dalton v. August The plaintiffs* house 
was nearly a hundi-ed years old but twenty-seven years before, 
it hiid been altered into a coach factory, in a manner which 
i)iereased the weight on the wall near the defendants’ premises 
and the lateral pi’essure on the defendants’ soil. The defend¬ 
ants whose house was contiguous to the plaintiffs’ pulled it 
down for building a new one and dug foundations which were 
deeper than those of the plaintiffs’, with the result that the soil 
near the plaintiffs’ foundations was exposed to air and gave 
way bringing down a considerable portion of the factory. The 
House of Lords licld that the plaintiffs were entitled to damages 
for the loss as they liad acquired a right to support by open and 
peaceable enjoyment for twenty yeai-s. An action for disUarb- 
ance of the easement of support of a house like that for disturb¬ 
ance of the natural right of support of land does not depend on 
proof of negligence nor is absence of negligence or the faxilt of 
a contractor any excuse.® The defendant is however not liable 
if he had no notice of his duty; as when by pulling down his 
wall, he injured a hidden vault of his neighbour which I'oquiix'd 
support, but of which he had no means of knowledge.* If an 


22 Stroyan v. 

(isad) L.R. 1 r.p, rn'A, 
(1895) 1 Q.n. at p. :na; 
I.L.n. 1<! Pat. 5J5. 

23 street, Vol. I. p. 


(» H. X- y. 454, cf. Smith X. Thocknah, 
as to which st^e .1. O. v. Conduit ro//»Vn/ To., 

V. Bihar TTosiery MUL't, Ltd,, (19S7) 

197. 


24 J)a(ton V. Angu.s, (1881) 0 A.C. 740. 

25 Lcmaitre v. Dn\'k<t, (1881) 19 Ch. IX 281; Stdby v. JFMthrfflrf, 

(1917) 1 K.B. 7:U\; Gordhan Dotpafrnm v. CfMtnlol. (1888) T.L.R. IS 
Bom. 79. 


1 (1881) (> A.O. 740. Cf. Tmlinn Easements Act, s. 15. 

2 Bnnotni v. liackhomc, (1859) E. B. E. 622: 9 503. 

3 Dalton V. Anfliis, (1881) 6 A.C. at. p. 829; Hiiohi's v. Pcrcival. 
(188.3) 8 A.C. 443, 

fi Binpr. N.C. 1; see also Ilford U. C. 

V. Beal, (1925) 1 K.B. 671. 
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easement has not been acquired, a house has no right to the sup¬ 
port of an adjacent land or building. In the ease of such a house 
usually called a ‘modem house/ the owner has no right to com¬ 
plain if at any time within twenty years of its building the owner 
of adjacent land digs away the soil and allows the house to tum¬ 
ble down/ He has, however, a right of action against a person 
w'ho is not the ownier of adjacent soil but a wrongdoer or a tres¬ 
passer who causes damage.® Even the o^vner of adjacmt (soU is 
under a duty to avoid needless injury to a neighbour's new 
house by operations on his own land."^ He is not of course 
bound to take active steps for its support, by shoring it up.® 
But there may be in the circumstances a duty to avoid injury 
by giving notice of the works to the owner of the house.® 

30. Right to light.—Every owner of land or building has 
a natural right to the light vertically coming to his property.^® 
But he has no natural right to the light coming laterally to him 
as it would involve a serious restriction of the natural right of 
the owner of adjacent land to build on it as he pleaises.^^ He 
cannot complain even if his neighbour builds maliciously with a 
view to obstruct light.^® Indeed,that would be the only method 

5 Dalton V. Angus, (1881) 6 A.C. at p. 804, per Lord Penzance. See 
also In re Athi Iyer, A.I.R. 1921 Mad. 322; Ahdul Hahman v. Mulchand, 
A.I.R. 1928 Nag. 91; Btuigwan Das v. Mussammat Bibi, A.I.R. 1929 
All. 885; cf. Street, Vol, I. p. 196, foot-note 6. 

6 Jeffries v. Willio-ms, (1850) 5 Ex. 792; Bibhy v. Carter, (1859) 4 
H. & N. 153; Richards v, Jenkins, (1868) 18 L.T. 437. 

- 7 See Southwark etc.. Water Co. v. Wandsworth Board of Wm'ks 
(1898) 2 Ch. at p. 612, per Collins, L.J. ; see also Walters v. Pfeil 
(1829) 1 M. & M. 362; Dodd v. Solme, (1834) 1 A. & E. p. 503. The 
decision in Moholal v, Bai-Jivkore, (1904) I.L.R. 28 Bom. 472: 6 Bom. 
L.R. 529, appears to offend against this principle. It was dissented 
from in Mahadeo v. Sarju, (1932) 30 A.L.J. 758: A.I.R. 1932 All. 
573; below para. 38, note. 9. 

8 (1898) 2 Ch. at p. 612. 

9 Browri v. Windsor, (1830) 1 Cr. & J. 20; Chadwick v. Trower 

(1839) 6 Bing. N.C. 1; as to degree of care of persons who had given 
notice,, see Massey v. Goyder, (1829) 4 C. & P. 161; as to the duty of 
highway or sewer authorities to give notice of works involving danger to 
adjacent property, see Jones v. Bi/rd, (1822) 5 B. & Aid 837* cf 
Grocer^s Co. v. Dorme, (1836) 3 Bing. N.C. 34; Fairbrother v 'bwtv 
K v/ral Saruitary Authority, (1889) 37 W.R. 544, ^ 

10 Indian Easements ,Aet^ s. 7, Illustration (d). 

11 See Bramwell, L.J. in Brycmt v. Lefever, (1879) 4 C.P.D. 172 

175 • ^ 

12 The rule is different in some American States under statute and in 

Prance, above, para. 26 note 1. 
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opt n to the latter to prevent the acquisition of an easement.^^ 
lie can acquire a right to lateral light, (<») by gTant, which in 
substance would amount to a restrictive covenant by the grantor 
not to build and shut off his light, {b) by prescription. He can 
by prescription acquire a right to light only for a building and 
poissing through paiticoilar apertures like ^vindows or sky¬ 
lights;^^ when the right is acquired the apertures are usually 
called * ancient lights.’^® He cannot acquire a right to light 
passing to an open land or not passing through definite 
apertures.^® While in the case of a grant^"^ its terms will 
determine the extent of the right, the measure of the right ac¬ 
quired by prescription was the snbject of controvei'sy in England 
during the last century and was settled only in 1904. There 
were two rival views. One was that a pereon acquii’ed only the 
right to such light as was necessary for a comfortable or 
beneficial use of his premises, or a right to be protected from a 
nuisance.^® The other view was that under the Prescription 
Act, 1832, a person got after twenty yeai’s’ user a right to all 
the light which used to pass through his windows and could 
complain of any diminution of it.^® This conflict was settled 
in the case of Colls v. Home & Colonial Stores, Ltd.^^ There 
the Plouse of Lords rejected the latter theoiw on the ground 
that the Act of 1832 did not introduce any new right b\it only 


13 Sarojini \\ Krish)w, (1922) De C.h..l. 405, 408, 409. 

It But not doors; Lrvrt v. Gaslight and Coir To., (1919) 1 Ch. 24; 
sec, however, liotanji Jiotttrwala v. Kdalji, (1871) 8 Bom. H.C. (O.C.J.) 
at p. 190; Framji v, Framji, (1905) 7 Bom.L.R. 252, .270. 

15 As to the offect of alteration of sueh windows, see Aafionnl 
ProvincUil J*latr Glass Insurance Co. v. Prudential Insurance Co., (1877) 
0 Ch. D. 757; as to opening new windows, see Tabling v. Jones. (1805) 
11 H.L.C. 290; -ladrcir.f v. Waite, (1907) 2 Cli. 501, 

n> Grilt^fhv. Clag, (1912) 1 OK, 291; Indian Easonients Aet, s. 17 (6). 
17 As to implied grant, se<^ Here v. Cnion Bank, (1801) 2 GifT. 080; 
Whccld^v. Burrows, (1879) 12 Ch. 1). 21; Broomfield v. TTiJliams, (1897) 
1 Oil. 002; Pollard v. Oare, (1901) 1 CIu 824; Frederick Betts v. Pick- 
fords, (1900) 2 Ch. 87; Urowne v. Flower, (1911) 1 Clx. 219 at 225; for 

a C4ise of the right being Pikou away bv grant, see Foster v. Litons 4 (1927) 
1 Oh. 219. 

Back V. t^fneeg. (1820) 2 C. & P. 405; Kclk v. Pearson, (1871) 
Tj.K. 0 oil. 809. per .lames, L.J.,; City of Co. v. Tennant, (1872) 

L.R. 9 Cli. 212, per Lord Selborne. 

19 Valoraft v. Thompson. (1807) 15 W.H. 3S7; Scott y. Pape, (1880) 
31 ai. B. 554; Warren y. Brown, (1902) 1 K.B. 15. 

20 (1904) A.C. 179, reversing (1902) 1 Cli. 202 (C.A.). 
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fixed the period of long user at twienty years and that whether 
by proof of immemorial enjoyment, lost grant or twenty years’ 
user under the Act, the right acquired was only to be' protected 
from a nuisance arising by deprivation of light. The decision 
was in effect a compromise between two conflicting policies viz., 
the protection of the amenities of town-idwellers on the one 
hand, and on the other, the desire to avoid hampering the 
growth of towns or injuring the value of urban property.^i 
But the decision was rested on the historical circumstance that 
■an action on the case of nuisance was originally the remedy for 
the disturbance of the easement of light as of other easements. 

31. Cause of action for obstruction of light.—In an 
action for obstruction of light, the plaintiff must prove not a 
mere obstruction or diminution of it, but a nuisance to comfort¬ 
able or beneficial occupation of his premises.^^ If the plaintiff 
has still enough light from other sources, he caimot succeed 
but light from sounoes which are precarious and in respect of 
which he has no right cannot be taken into account.^® Where 
the other source was sky-light which could not have been 
obstructed except by the dominant owner himself, it will not 
be disregarded.^ As actual user does not increase the right, a 
person cannot acqmre a right to a special quantity of light by 
user for twenty years to the knowledge of the servient owner .2 


21 Per Lord Lindley,. in (1904) A.C. 179 at p. 209. 

22 Holdsworth, Vol. VII, p. 339. 

23 Per Lord Lindley, in (1904) A.C. 179 at p. 208; Semon v. Brad- 
ford, (1922) 2 Ch. 737. Light required for illuminating stained glass 
windows and mural decorations in a church is within the rule* A. G v 
Queen Anne Gardens Mansions Ltd., (1888) 5 T.L.R. 430. ' A person 
cannot complain of glare or reflected light from the obstructing wall* 
Lanfranchi v. MacKenzie^ (1867) L.R. 4 Eq. 421. 

24 Higgins v, Betts, (1905) 2 Ch. 210; pm' Lord Lindley;, in (1904) 

A.C. at pp. 210, 211. As to the limit of building on either dide of a 
room with windows on opposite sides, see Sheffield Masonic Hall Co v 
■Sheffield Corporation^ (1932) 2 Ch. 15. * ‘ 

25 Per Lord Lindley, in (1904) A.C. at p. 211; see also Kme v. 

Jolly^ (1907) A.C. at p. 7; cf. Jadooie v. Kishen, (1927) 105 I.C. 39 
(Pat.). 


1 Smith V. Evangelization Society, (1933) 1 Ch 615. 

2 Ambler v. Gordxm, (1905) 1 K.B. 417. He may/however get it 
under grant express or implied; Browne v. Flower, (1911)' 1 Ch. 219 He 
may get compensation for loss of it due to an independent wrong ea 

pubaic nuisance; Campbell v. Paddington B. C., (1911) i k B *869 

•879« ^ 
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x\s actual user does not diminish the right, a- pei?>oni who has 
often kept his windows closed or used blinds or plate-glass does 
not lose his right to insist on sfuffieient light, after an obstruc¬ 
tion.^ Whether the obstiniction of liglit is a nuisance ^\'ould 
de])end, as in other cases of nuisance, on the locality and other 
circumstances of the case. Though the standard of a well- 
lighted room in a crowded city is difPei*ent from one in the 
eoimtry,^ the minimum requirement for ordinary purposes like 
reading or writing or sewing with ease is fairly absolute.® 
Wlu n that is diminished, a penson can complain though he lives 
in a manufactui'ing locality where '‘a well-lighted room on the 
ground lloor is a rare find.'*® It was observed in a recent 
English case tliat tho occupant of a ground floor i-oom in a 
crowded part of the west end of London like Mayfair coxtld not 
be compelled to give up his ancient lights and use electric light 
for Inudng his lunch. 

32. Right to light in India.—In India the Easements 
Act substantially adoi)ts tho doctrine in force in England.® It 
enacts that an occupier can sue for disturbance of the easement 
of liglit only when the distui’bance interferes materially with 
his pliysical comfort® or prevents him from carrying on his 
accustomed business as beneficially as ho had done before. An 
owner can sue if the obstmetion causes damage by way of 
affecting tlio evidence of tho easement or materially diminishing 


Tunirr V, SpoonC)\ (18(U) 1 Dr. Sm. 4a7: Privr v. UiJditch, 
(lailO) 1 (^Ii. ;j 00. The dominant owner cannot, however, increase the 
burden on tho servient tenement; v. ConnrlU/, (1907) 1 Ch. 078; 

AVk'.s of thf World v. AlUn Fairluad d'- Ltd^, (laiU) "2 CK. 402. 

4 Kinov. Jolly, (1907') A.O. at p. a: (1905) 1 Cli. at 497; Clarkt 
V. Clark, (18(>5) D.R. 1 Cli. 10; str, however, Pagewood V. C. in Dt'at v. 
Auction. Mart Co„ (1800) 2 Kq. 2:t0 at 248. 

lhn fon*s Fstatr, Ltd. v. Jamcfi Ucattu , Ltd., ( 1927) t Ch. 75. 
fi Per Russel. J. in Ilorton's Katato v. Beattie, (1927) 1 Ch. at. p.) 78. 

7 Fu^hniden v. Tliyfjs; mul TTill, Ltd., (19;i5) 150 L.T. 128, 140, ptr 
Homer, E.J. 

8 8 s. 15, 28. .1.1. 

^ S. . 1 . 1 . Exphuiation 2; see Esa Ahha^^; Sait v. Jacob, (1909) T.I-.R. 
.11 Alad. .127: 20 M.L..T. 291; Durya Prasad v. /.ocAhh A’oraiit, (1924) 
22 A.T..J. .114: A.T.R. 1924 All. 194; Jadooie v. Kishrn, A.I.R. 1928 
Pat. 100; Framji v. Framji, (1905) 7 Bom.T..R. .152: 7?/u‘mnji v. Jesh- 
vant, (1929) 11 Bom.Tj.R. 771: A.T.R. 1929 Bom. 188; Sum; A'dnnir 
V. KalyaiuDas, A.T.R. 1929 All. 410; Pnajm v. i?dm. 8 ( 7 ron, (1911) I.T.- 
.55 Ail. 711: 1913 A.L.J. 1000. 
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the value of the dominant heritage.^® In provinoes where the 
Act is not in force the courts have adopted the decision in Colls* 

governing authority.^^ 

33. Right to air. —In respect of air, there are two rights 
to be considered, (a) right to ventilation, or free passage of air, 
(&) right to purity of air. 

34. Right to free passage of air.—Every person has a 
natural right to the air vertically icoming to his property.^® 
He has no natural right to the air coming from adjacent pro¬ 
perty, for the same reason that he has no such right to light. 
But he can acquire an easement^^ by grant or prescription. He 
cannot, however, acquire by prescription a right to air passing 
over his open space or to hijs premises otherwise than through 
apertures.^® Thus claims tO) the free passage of air for a wind¬ 
mill,a chimney,^® a structure for storing timber,^® or to the 
south breeze®® have been disallowed. Obstruction of air flowing 
at large is not a cauise of action though it has resulted in damage, 
e.g., depreciation of the plaintiff’s property, nuisance by reason 
of smells or exhalations in the plaintiff’s premises not being 
carried off by flowing air.®^ The reason of this rule as of that 

10 S. 33^, Explanation 1. 

11 (1904) A.C. 179. 

12 Anath v. Galstaun, (1908) I.L.R. 35 Cal. 661: 12 C.W.N. 519; 
Faul V. 3obson^ (1914) I.L.R. 42 Cal. 46 (P.C.); 41 I.A. 180; Bano- 
mali V. Mokundalal, (1914) 23 I.C. 959 (Cal.); Dehendra v. Surendra, 
(1927) 45 C.L.J. 474: A.I.R. 1927 Cal. 345; Dwarlca v. Dewa Singh, 
A.I.R. 1928 Lah. IZb'Sohan v. Jagat, A.I.R. 1928 Lah. 980; Balthazar 
V. Patail, (1917) 49" I.C. 458 (Bur.); Hakim v. Earle, A.I.R. 1931 Lah 
443. 

13 Indian Easements Act, b. 7, Illustration (d). 

14 Bryant y. Lefever, (1879) 4 C.P.D. 172, see above para. 30. 

15 Hall V. Lichfield Brewery, (1880) 49 L.J. Ch. 655 (implied 

grant). 

16 Roberts v. Uacord, (1932) 1 M. & R. 230; Potts v. Smith, (1868) 

L.R. 6 Eq. 311; Harris v. De, Pimma, (1886) 33 Ch.D. 238. ^ Bass v. 

Gregory, (1890) 25 Q.B.D. 481 (airi through a shaft communicating with 
a disused well). 

17 iVebb V. Bird, (1861) 10 C.B.N.S. 268; (1863) 13 C.B.N.S 

841. 

18 Bryant v. Lefever, (1879) 4 C.P.D. 172. 

19 Harris v. De Pinna, (1886) 33 Ch.D. 238. 

20 Barrow v. Archer, (1863) 2 Hyde 125; Bagram v. Khettranath 

(1869) 3 B.L.R. O.C.J. at p. 46; Delihi 4" London Bank v Hem. n\ 
Dull, (1887)d.L.R. 14 Cal. 839. ‘ * 

21 Chastey v. Ackland, (1895) 2 Ch. 389. 

X—30 
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denying a right to an unobstmeted prospect or viw is that such 
i-iulus if allowed would impose a burden on large and indefinite 
art'as of property and could be acquired without the seawient 
owners being able to resist or intermpt the user.^^ Such rights 
may, however, arise under conti'act express or implied.^® In 
England the easement to the flow of air^^ differs from that to 
light, because an action for obstmetion of air is allowed only 
on proof of danger to health or something veiy nearly approach¬ 
ing it.^® In India ventilation of houses is of much greater 
impoi^ance than in England. Accoi'dingly the Easements Act 
departs from the English law by placing the easemeaits to light 
and air on the same footing and by allowing an action for the 
disturbance of the latter wlien it interferes materially with the 
])hysical comfort of the plaintiff, though it is not injurious to 
liis health.^ 

35. Right to purity of air.—Every person has a natural 
right that the air passing to his land shall not be uni'casonably 
polluted by other p<u*sons.^ The right is not to absolute purity 
but is, like the right to purity of water, subject to user by others 
of their property. The rules regarding the degree of pollution 
that will make it an actionable nuiisaJiee will discussed in 
connection with the second category" of nuisance, r( 2 .., injury" to 
tile jxu’son, propei'ty or comfort of the occupier. An easement 
to pollute air may be acquired by grant^ or presenption, sub¬ 
ject to Uvo impoi-tant conditions: (a) that a prescriptive right 
to ])allutc can he acquired only if the pollution continued 


22 Dalton V. Anrjiu'i, (ISSl) C A.C. at p. S24. 

23 t'amphrll v. I*a(t(hn0on 7>*. C., (1011) 1 K.B. SCO. 

2t On the question whethor it is acquired under the eonunon Inw or 
under the Prescription .\ct, see ?>?) v. 7>tTd, above: Chajitcy v, AckUin<1^ 
(ISOf)) 2 ('ll. at p. 402; cf, Simpson- y. Godmanchtstrr, (1S07) A.C. at 
700; Dalton v. Anpus, (ISSl) (i A.C. at 70S. 

25 City of Txindon Jinuury Co. v. 7V)nuiH7. (ISO^A h.R. 0 Ch. App. 
at p. 221, per Lord Selborne. L.C. : see also dale v. .4?>hof, (lSt>2> 8 Jur. 
N.S. 087; Dent v. Co., (1800) L.K. 2 Kq. 20S; Hall v. LU'h- 

field Drewery ('o., (ISSO) 40 T^.J. Oh. (i55. Th'oroforo the practice of 
combining Might ainl air’ in pleadings and evidence has been coudemneil; 
( i^fy of London Hrewerif Co. v. rcinmnt, above; Dryout v. Lefevor, above; 
Baxter v. Dotrer, (1875) 44 L..T. Oh. 025. 

1 Ss. 15, 28, T-'rnmj* v. (1005) 7 Bom.L.K. 852. 381; e/. 

Modhoosoodhun Dry v. Dissonauth Dry, (1875) 15 B.L.R . 301^ 3(S7 . 

- Indinn Kasomeids Act, s. 7, Illustration {h^ . 

3 See Pwllbach Colliery Co. v. IVoodjnnn, (1015) A.C. 634. 
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■during all the twenty years as a nuisance to the person or 
persons affected;^ (h) that the pollution is^not‘a public nuisance 
under icommon law or statute. 

36. Injury to person, property or comfort of the 
'Occupier. —^We now pass on from disturbances of incorporeal 
rights in immovable property to the second category of nuis¬ 
ance, above stated. The different injuries may be considered 
separately. 

37. Injury to person . —The liability for nuisance re¬ 
sulting iUj injury to the person is clear. It is only a particular 
form of the wrong of cauising bodily harm, because such harm 
may be caused in other modes than a nuisance and is actionable 
at the instance of other persons than occupiers of property. 

38. Injury to property. —Here again the liability for 
nuisance is only a species of a larger wrong. Injury to property 
may arise also in other modes, e.p.,, trespass, waste. A nuisance 
resulting in such injury may arise by the disturbance of an 
incorporeal right or easement, e.pi., subsidence of land or house 
by withdrawal of support. It may also arise by improper user 
of property not amounting to disturbance of such rights and is 
actionable if the damage thereby caused is substantial and not 
merely trivial. The leading instance is St. Helenas Smelting 
■Co: V. Tipping^ where damages and injunction were granted 
against the owner of a copper smelting factory from which 
noxious fumes escaped and causeid trees and shrubs in the 
plaintiff’s property to wither. It was held that it was no ex¬ 
cuse that the place was convenient or suitable for the factory, 
or that other factories in the locality emitted equally noxious 
fumes, or that the factory was already there and the plaintiff 

4 BMss V. HaZl, (1838) 4 Bing. N.C. 183; FUgM v, Thomas, (1839) 
10 A. & E, 590; Stv/rges v. Bridgman, (1879) 11 Ch.D. 852. 

5 (1865) 11 H.L.C. 642; 4 B. & S. O. 6; L.B. 1 Ch.. 66; see also 

Balvim v. North Brancepeth Coal Co., (1874) L.R. 9 Ch. 705, 709 710* 
for other cases of injury by fumes, see Umfreville v. Johnson, (185*5) L* 
B. 10 Ch. 580 (cement works); Imperial Gas Co. v. Broadhent^ (1856) 7 
De M. & G. 436 (gas company); SavUle v. Kilner, (1872) 26 L.T 277 
(glass works); Brooke v. Wig, (1878) 8 Ch. D. 510; Bigsly v. Dickinson 
(1875) 4 Ch.D. 24; Shotts Iron Co. v. Inglis, (1882) 7 A.C. 518 (cal¬ 
cining operations); West v. Bristol Tramvways Co., (1908) 2 K.B. 14 
(injury by creosote fumes) ; Manchester Corporation v. Fwrnmouth, (IQZei) 
A.C. 171 (sulphur fumes from electric generating station). ' ^ 
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to the nuisauce.® The case of Rylands v. Fletcher^ is aa 
of in.juiy to property due to a nuisance, viz., flooding 
of mines by the escape of water from a reservoir. Other ms- 
tan(‘(‘s of such injuiy are where it is caused by the escape of 
fire, explosives, animals,® water® or sewage^® from the defend¬ 
ant's premises, use of machinery causing structural damage by 
vibrations to adjoining pi'oportyd^ overloading the upper floor 
and causing it to fall down on goods in tlie lower floor,allow¬ 
ing a building to b(‘ in a dilapidated condition and fall on ad¬ 
jacent ]>roperty,^® allowing a tree to overhang adjoining land 
anrl hampt'r tlu^ growth ot plants therein. 

39. Injury to comfort.—While liability for injury to- 

person or proi)erty ma.y arise in other modes than a nuisance, 

dislurbjuice of comfort is actionable onlv as a nuisance. In 

« 

other woi'ds tlic law protects the nghti to comfort only as incid¬ 
ent. to the i)ossession of property. Disturbance of comfort has 
been recogntsed as actionable since Aldrfd\s cosed® where an 
action was allowed for offiuisivo smells fi'om a hogliouse. But 
it was fomierly more often the subject of a criminal indictmenlt- 
on tlie ground of its having assumed the ]iroportions of a public 
nuisance than a civil cause of action. It was since the middle 


L.U. 1 (’h. ()(1; See also v, UaU, (t8:iS) 4 Bing. N.C. 183, 

\vli<*n» that was tlu» only ploa on ilomurn'r and rojtvtcd ; see K. v. CvosSf. 
(l.S2()) 2 \ P. 4S;i; Sfurf/t\'i v. liridfjnum, (1879) 11 Ch.Tl. 852. 

7 ( ISC.S) L.H. 1 Kx. 280. 

Jlolow para. (55. 

0 V. ('Iarkf\ (1725) 2 Hd. RnAmi. 1399; Fay v, Prentice^ 

(lS-1.",) 1 C.B. 82S; Ilurdmati. v. N. K, Pxy. Co., (1878) L.K. 3 G.P.B. 
USS. r/. fiarth ft v. Tottt nJunit, (19.'!2) 1 Hi. 114; see l/n/mdeo y. Sarju, 
(I9;:2) ;:o 758: A.I.K, 19.32 All. 573; above para. 29, note 7; 

Manvmfif v. Shayndas, A.T.K. 1935 Sind. 40. 

1" Tmnant v. Golduin, (1703) 2 Hd. I?a\nn. 1092; Iloare v. I>iWin- 

(1730) 2 r.d. Rayin. 15(58; S/iou' v. II’ArP'/)ro<7. (1884) 27 Ch.I). 588; 
Alston V. Gntnf, (1854) 3 K. A- K. 128; lirodcr v. SoUJard, (1870) B.R. 2 
Ch.J). (592; Harfjrovrs v. Uartopp^ (1905) 1 K.B, 472. 

11 Jloarr v. MacAIpinr, (1923) 1 Oh. K'w; Mntx*s Breivery v. City 
of London FAvctric Liyht Co.^ (1895) I Ch. 287; Shoit's Iron Co. \\ Inplis, 
(1882) 7 A.O. 518. 

1- lulwards v. //o/ouhr, (1593) Popli. 4t>. 

Taylor v. StrndaU, ( 1845) 7 Q.B. 634; Todd v. Flipht. (1860) 9 
r.B.N.S. ,374. . V / 


14 Fort of Londsdalr v. Nehon, (1823) 2 B. & C. 302, 311; Smith 
V. Giddy, (1907) 2 K.B. 448. 

(1(510) 9 Co. R. 57 (&). 
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of the last eientury and aiter the rise of a large urban popula¬ 
tion in England that actions for discomfort became common 
and the rules relating to them were developed, in a series of 
decisions. In an action for a nuisance! of this type, the plaintiff 
must prove substantial discomfort. It is unnecessary to prove 
any injury to health.^® An action will not lie merely on the 
ground of depreciation of the selling or letting value of the 
plaintiff's property, e.p., where a boys’ school located near resi¬ 
dential premises caused their depreciation in value.^*^ But 
depreciation may, however, be evidence of substantial discom¬ 
fort.^® The bulk of the case-law on this subject relates to 
disturbance by smell and noise. The oblsitruction of the ease¬ 
ment of light is also regarded as a nuisance of this type and 
governed by similar principles.^® Other instances? are escape 
of heat,20 water, dirt,21 dust,22 iiisects.23 These are not ex¬ 
haustive and other kinds of nuisance may arise, e.p., picketing 
during a strike by watching and besetting a houise,®^ allowing 
gypsies to occupy property so as to interfere with the health of 
the neighbourhood,25 allowing persons to occupy and bring 
caravans on property and commit nuisance and trespass on ad¬ 
joining property,^ carrying on the business' of an undertaker in 
a residential locality.2 


16 Malton Board of Health v, Malton Manure Co.j (1879) 4 Ex. D. 
302; Bishop Auckland Local Board v. Bishop Auckland Iron Co., (1882) 
10 Q.B.D. 138, 141. 

17 Harrison v.. Good^ (1871) L.E. 11 Eq. 338. 

18 Tmkler v. Ayleshury Dairy Co., (1888) 5 T.L.R. 52; see also 

Boltam, V. DeHeld, 2 Sim. N.S. 133, 158, 159. 

19 Above para, 30. 

20 Reinhardt v. Mentasti, (1889) 42 Cli. 682; Sanders-Clerk v. Gros- 
venor Mansions, (1900) 2 Ch. 373; Vanderpant v. Mayfair Hotel Co., 
(1930) 1 Ch. 138; as- to injury to property by heat, see Robinson v. Kil- 
vers, (1889) 41 Ch. D, 88. 

21 Broder v. Baillard, (1876) 2 Ch.D. 692; Hurdman v. JV. B. Ry, 
Co., (1878) 3 C.P.t). 168;Snow? v, Whitehead, (1884) 27 Ch. D. 588. 

22 Fwllhach Colliery Co. v. Woodman, (1915) A.C. 634. 

23 Bland V. Yates^ (1914) 58 Sol. J. 612 (rats and flies); O^Goiman 
V. O^Gorman, (1903) 2 Ir. 573 (bees). For cases of nuisance due to 
bugs, cockroaches &c., see (1937) 83 L. J. 359. 

24 Lyons v. WiXkims, (1899) 1 Ch. 255. 

25 A. G. V. Stone, (1895) 12 T.L.E. 76. 

1 A. G, V. C&rke, (1933) 1 Ch. 89. 

2 Joyce, Nuisances, p. 174; Ruling Case-law,^ Vol. XX, p. 455 - Dens- 
more y. Evergreen Camp, (1910) 112 Pac. 255; 31 L.R.A. (N.s!) 608. 
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40. Instances of discomfort by smell and noise. —The- 
following are some instances of actions allowed for discomfort 
due to smell and noise:— 


SmeU, e,g.^ from a lime swine yard,4 chandler’s works^S soap 

boiling,6 brick-burning,7 smelting ore,8 manure works,9 burning mineral 
refuse,l0 a shed for cleaning railway engin>es,il a hotehl2 fat melting,13^ 
fried-fish shop,l4 manure heap,l5 sewage farm^lfl manufacture of fish 
guano and fish oil,17 storing night soil refu.se,l8 urinal,19 daughter house,20 
stable yard ,21 oil niill ,22 discharge of offensive liquid into a municipal 

drain.23 


3 .■Vdr€d\<t case, (ICIO) 9 Rep. 57 (t). 

4 Atdred*s case, above; Banbury Sanitary Authority v. Pane, (1881^ 
8 Q.B.T). 97. 

5 Bliss V. nall^ (1838) 4 Bing.N.C. 183. 
fi B. V. Pierce, (1G83) 2 Show. 327. 

7 Walter v. Selfe, (1851) 4 Be G. & S. 315; Bamford v. Turnkey, 
(18G2) 3 B. & S. 62; Beardmore v.. Tredwell, (1862) 3 Giff. 683; Cavey 
V. Lcdbitter^ (1863) 13 C.B.N.S. 470. 

8 Crump V. Lambert, (1867) L.R. 3 Eq. 409. 

9 Knight V. Gardner, (1869) 19 L.T. 673; Borough of Malton v- 
Malton Manure Co., (1879) 4 Ex. D. 302. 

10 Fleming v. Uislop^ (1886) 11 A.C. 886, 691. 

11 Smith V. Midland Ry. Co,, (1877) 37 E.T. 224. 

12 Dore V. Pecormi, (1887) 31 Sol. J. 720; Sanders-Clerk v. Grosve- 
nor Mansions Co„ (1900) 2 Ch. 373 (smell from a stove). 

13 A. G. V. Cole, (1901) 1 Cli. 205. 

14 Adams v. Ursell, (1913) 1, Ch. 269; PttUeyne v, France, (1913) 57 
Sol. .T. 173; Bedford v. Leeds Corporation, (1913) 77 J.P. 430. 

15 Bland V. Yates, (1914) 58 ^o\. J. 612; Swaine v, G, N. By. Co 
(1864) 4 Be. G. .T. & Sm. 211. 

16 Baihibrndge v. Chertscy Urban Council, (1915) 84 L. J. Ch. 626, 

17 A. G.. V. Plymo^ith Fish Guano Co., (1912) 76 J.P. 19. 

18 Great Central By, Co., v. Doncaster Rural Dt. Council, (1917) llg 

L. T. 19. » V 

19 Vernon v. Vestry of St, James, (1860) 10 Ch. B. 449; when erected 
under statutory authority, see Biddulph v. Vestry of St George, Hanover 
Square, (1863) 33 L.J. Ch. 411; Mogg v. Bocken, (1888) 5 T.L.R. 22; 
Mudge V. Penge, U. B, C., (19X6) 80 J.P. 441; Sellors v. Matlock Bath 
Local Board, (1885) 14 Q.B.B. 928; Dattatrya v. Gopisa, A.I.R. 1927 
Nag. 236. 

20 Municipal Commissioners of Calcutta v. Mahomed, (1871) 7 BE 
R. 499, 508. 

21 Hapier v. London- Tra/mways Co., (1893) 2 Ch. 588; Bhai Bhicmii 

V (1915) I.L.R. 40 Bom. 401: 17 Bom.L.R. 1040; A' 

Aianomcdv. Muni-cipal Commissioner, Bombay, (1925) 27 Bom.L.R. 581: 
A.I.R. 1925 Bom. 458. 

22 iiadasi-va v. Bangappa, (1918) M.W.N. 293: 45 I C. 428. 

fijo V- Doonia Lai, (1905) I.L.R. 32 Cal. 697: 9 C.W.N. 
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Noise and vibration caused by machinery, e,g^, iron foundry ,24 
pounding of a mortax and pestle ,in a confectioner's business,,26 electric 
power station,! aeroplane engine,2 printing press,3 cotton spinning and 
weaving mill,4. flour mill,5 demolition with the help of pneumatic hammers 
and riveting steel frames for building construction.6 ' 

Noise from other sources, e.g., peal of bells in a Roman Catholic 
church,7 music lessons in a private house,8 music hall using a powerful 
band within 100 yards of the plaintiff's house during fetes held twice a 
week,9 singing and dancing after midnight in a hotel,i0 circus or theatre 
near residential premises,!! cheering of crowds gathering to see horse- 
races!2 or regattas!3 or a boxing match in a club,14 rifle practiee,l6 animals 
in a stable,!6 cockerels in a poultry farm,,!? tin cans in a dairy, 18 per- 

24 Crump V. LamUrt, (1867) L.R. 3 Eq. 409; Ehrahim Pir Md. 
V. Gangaram, A.I.E. 1930 Sind 310. 

25 Stu/rges v. Bridgrruin, (1879) 11 Ch. U. 852. 

! Shelfer v. City of London Electric Lighting Co.^ (1895) 1 Ch., 287; 
Colwell V. St., Pancras Borough Council, (1904) 1 Ch. 707; Knight v. Isle 
of Wight Electric Co., (1903) 73 L.J. Ch. 299. 

2 Bosworth-Smith v. Gwynnes^ (1920) 89 L.J. Ch. 368. 

3 Rushmer v. Polsue, (1907) A.C. 121; (1906) 1 Ch. 234. 

4 Land Mortgage Bank v. Ahmedhhoy, (1883) I.L.R. 8 Bom. 35,. 

(nuisance by noise besides the fluff and smoke issuing out of the milf 
during the monsoon) . 

5 Ehrahim Pir Md. v. Gangarann, A.I.R. 1930 Sind 310; cf, Behari 
Lai V. James McLean, (1924) I.L.R. 46 All. 297. 

6 Andrae v. Selfridge # Co„ (1936) 2 A.E.R. 1413: (1937) 3 A.E. 
R. 255: (1938) 1 Ch. 1; Matania v. National Provmoial Bamk, (1936) 2" 
A.E.R. 633; Peters v. WUment, (1936) 82 L.J. 378. 

7 Soltau V. DeMeld, (1851) 2 Sim. N.S. 133; Mardman v Solhei'ton 
(1866) W.N. 379. 

8 ChrisUe v. Davey, (1893) 1 Ch. 316; Motion v. Mills, (1897) 13 T.. 
L.R. 427. 

9 Walker v. Brewster, (1867) L.R. 5 Eq. 25. 

10 New Imperial and- Windsor Hotel Co. v. Johnson, (1912) 1 Ir 327* 

see also Spruzen v. Dossett, (1896) 12 T.L.R. 246; Vandarpant v'Mav^ 
fair Hotel Co., (1930) 1 Ch. 138. * 

!i Inchhald V. Rohimon, (1869) L.R. 4 Ch. 388; Winter v. Baker 

(1886) 3 T.L.R. 569; Barber'v. Penley, (1893) 2 Ch. 447: Lyons 
Gulliver, (1914) 1 Ch. 631. ' ^ ' 

12 Dewar v. City and Suburban Mace Cowrse Co., (1899) 1 Ir R 345 * 
Tarry v. Chandler, (1934) 79 Sol. Jo. 11 (grey-hound racing loudspeaker)' 

13 Bostock V, N. Staffordshire My. Co., (1867) 5 De G. & S 584 

14 Bellamy v. Wells, (1890) 60 L.J. Ch. 156. 

15 Hawley v. Steele, (1877) 6 Ch.B. 521 where it was authorised bw 

statute. ^ 


16 Ball V. May, (1873) L.R. 8 Ch. 467; Broder v. SaiUard ^ 876 ^ 

2 Ch.D. 692; cases in note 19. ' UO/O) 

17 Zeeman v. Montague, (1936) 2 A.E.R. 1677. In this case the- 

noise was sought to be reproduced in court by gramophone records but 
their admissibility was not decided. ^ 


18 Tinkler v. Ayleslwry Dairy Co., (1888) 5 T.L.R. 52: of Fanshaw 
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formance of ceremonies with loud music and drums at night in a re^dential 
itrea.19 

41. Test of substantial discomfort.—The well-knowni 

is that propounded by Knight-Bnice, V. C. in Walter v. 
which was a case of pollution of air by brick-burning, 
and practically the starting point of the law of actionable dis- 
com foit.: 

Ought this inconvenience to be considered in fact as more than fanei- 
hil, more than one of mere delicacy or fjistidiousness, as an inconvenience 
materially interfering with the ordinary eomfort physically of liunian 
existence, not merely according to elegant or dainty modes and habits of 
living, but according to plain and sober and simple notions among the 
English people? 

In other words the discomfort should bo. such as au ordinaiy 
oi- average person in the locality and environmeait would not 
put up with or tolerate.^i 


42. Material factors in the question of substantial dis¬ 
comfort.—The following factors are material in deciding 
whetluT discomfort is substantial, (a) its degree or intensity, 
(h) its duration, (r) its locality, (d) the mode of user of the 
j)roperty. 


43. Degree or intensity of the discomfort.—It must be 
such as 1o inconvenience an ordinaiy or average pei-son, not <a 
fastidious, wt'ak, neiwous or sick ])enson.22 If this test is satisfi¬ 
ed, llu' damage suffeiTd by a neiwous or a siek jierson may lx? 
taken into account in estimating the damages. If not. thei^ is 
no nuisaiiee in law though annoyance or discomfort may sub¬ 
jectively exist. A person may for instance feel a ival dislike 
and annoyance at the proximity of an unsiglitly building or a 
shop or a school near him; a sick person may he upset by the 
n(>is(' of children in the neighbour’s house. But these pei'sons 
can liavo no relief in a court of law. In Chnsfie v. Dav^y^^ 
noise due to the inmates of a house singiiur music lessons for 


10 Shaikh Ismail v. yirchiiula Vcnkotanarasimhuhi, (1930) 71 M.L. 
.r. 400: 105 T.C. ISO. 

20 (1851) 4 Do G. & S. 315, 322. 

21 Aa to the phrnso subatiuitlial iniury to property, see St, Ilt'Jtu 's 
Smrltinf; Co. v. Tippinf}, (1805) 11 H.E.C. at p. 050, per Wd West- 
bury; Gaunt v. Ei/aaf//. (1872) L.P. 8 Oil. 8. 12, per Lord Belborue, L. 

O 4 

22 Lex non favet deluxitorum voth; Aldrt'd*s cast', (1010) 9 Rep. 

23 (1893) 1 Ch. 31G; for other instances of noise held not sul>st:\nfial. 
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two to three hours a day was not considered to be excessive; but 
it would have been otherwise if the hours were longer or a 
residential house was converted into a music school for 

strangere.^^ The degree of inconvenience is a question of fact 

depending on standards of comfoi-t varying with times and 
places. In modem times there has been a considerable exten¬ 
sion of the right to comfortable occupation in quiet residential 
surroundings. In some American cases the business of an under¬ 
taker in a residential locality has been treated as a nuisance 
on account of its depressing effects on the minds of the 
neighbouis.^^ 

44. Duration of the nuisance. —A casual or temporary 
inconvenience is not a nuisance/ e.g., smell due to clearing cess¬ 
pools or burning weeds/ noise due to repairing or building a 

house.2 “It takes more than one puff of smoke to create a 

nuisance by noxious vapour, and more than one bang of a big 
drum to create a nuisance by noise.But even a temporary 
inconvenience may be so excessive as to be a nuisance. Actions 
have been allowed for pollution of air by burning bricks on land 
for building a house on it/ for noise caused by sinking a well 
or piles underground.® A circus performance for eight weeks 
was restrained as the noise and shouting was heard all over the 
plaintiff's house about a hundred yards off,*^ 


8 ^ Gawryf v. iynney^ (1872) L.R. 8 Ch. 8 (noise of machinery in a silk 
mill); Ueath v. Mayor of Brighton, (1908) 98 L.T. 718 (noi.-^e from an 

^ station not shown to distui’b the services in a church). 

24 M^ion V. Mills, (1896) 13 T.L.R. 427. 

25 Above para. 39, note 2. 

1 Karrism v. SouthwarTc and Vauxhall Water Co., (1891) 2 Ch. 409; 
^ also 4 G. V. Sheffield Gas Consumers’ Co., (1853) 3 De G. M. & G. 

Saden ^ Sons, (1933) Ch. 298. 

^^ford V. Tumley, (I860) 3 B. & S. 62 at p. 83, per Bramwell, L. J. 
(^snell V. Aerated Bread ^ Co., (1894) 10 T.L.R. 661; Chastey 

CtraTici!, (1898) 62 J.P. 184; Clarlc v. Lloyds BonTc, 

f V. City of London Corporation, (1916) 2 

Cl. 2.55; of. Lvnglce v. Christ Church Corporation. (1912) 3 K.B. 595. 

K ™ ^(’"Mnerton v. Dysart, (1916) 1 A. C. 57 at p. 86. 

above 4 Be G. & S. 315; Bamford v. Tumley, 

Po^cras Borough Council, (1904) 1 Ch. 707; see also 

Boord, (1898) 14 T.L.R. 355; Be Keyser’s 
Poyal Hotel v. Spicer, (1914) 30 T.L.R. 257. 

7 Inchhald V. Robinson, (1869) L.R.’4 Ch. 3887 , Germaine v. London : 
T—31 
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45. Loca-lity of th© nuisdJic©.—A porson living in a city 
or an industrial area has to put up with discomfort by way of 
noises and smells from which a rural or residential area is 
usually free.8 In Sturges v. Bridgnmi^ where the pounding 
of a big mortar and pestle in a confectioner's premises was held 
to he a nuisance, Thesiger, L.J. made the well-known observa- 


vation, “what would be a nuisance in Belgrave Square would 
not bo so in Bermondsey.” The disturbance of residential locali¬ 
ties by noise esi)ecially at night-lime has often been restrained^® 
and is viewed with increasing disfavour. In Andreae v. 
Sclfn'dge Co.^^ where the plaintilf. the owner of a hotel, was 
awarded damages for loss of her business due to her customers 
leaving the hotel on account of noisy building operations 
carried on even after night-time, Greene, L.J. in the Court of 
Appeal ex])ressed himself as follows: “1 certainly protest 
agaitisl the idea that, if persons for their own profit and con- 
venien<*(\ chose to destroy oven one night's rest of their 
neighbours, they ai*e doing some thing which is excusable. To 
sa\’ that tile loss of one or two nights’ rest is one of those tri¬ 
vial matters in res]iect of which the law will take no notice 
appears to me to be <|uite a misconception, and if it be a mis- 
conce|ttion existing in tlie minds of those who conduct these 
operations, the sooner it is removed the better”. Even 
in noisy and industrial areas a i>erson is entitled to 


J'.rhihifions Ltd., (ISOO) 75 L.T. 101 (disturbnnt’O by reason of an oxhibi^ 
tion with band and of a eab-atand for visitors) . 

BoswoWi-Srnith v. Gavy/nie,?, (1920) 89 L.J. Cli. 368; CoUveU v. 
St. PuiK'ras Borough Council, (1904) 1 Ch. 707; for noise from a flour 
mill ii. a town, see Bchori Lai v. Ja7nes McLean, (1924) I.L.R. 46 All. 
297. It has been held that a resident in a crowded Indian town cannot 
complain of the proximity of his neighbour’s latrine; Jfi/nfcipat Com- 
7nittec of Sangor v. NUlmith, (1915) 31 I.C. 62 (Nag,); Gopal v. 

Kriahtiarao, (1925) 92 T.C. 678 (Nag.); Falon v, ETadirrrb (1925) 98 
I.C. 633 (Mad.). 

(1879) 11 Ch. D. 852. 

10 E.g., Nenu Imperial 4* TTtnd^^or Hotel Co. v. Johnson, (1912 1 Ir. 
R. 327 (dancing and singing in a tea room and hotel); for cases of cir¬ 
cus, theatres, etc., see above para. 40. 

11 (1937) 3 A.E.R. 255, at p. 261: (1938) 1 Oi. 1. See also Shaik 

!s7notl Sahib v. (1936) 71 M.L.J. 400: 165-T.C. 180, 

decided by Pandrnng Bow, J,, ''Sleep is luiman nature’s daily medicine*^ 
and "it is almost a torture to prevent a sleeper from sleeping”. 
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complain of any new or substantial addition to the 
usual discomfort of the locality. In Rushmer v. 
Polsue rnnd Alfie)\ the court found that in an area 

occupied by the printing trade, the introduction of certain 
printing machinery hy the defendants caused, when worked at 
night, such a serious disturbance as the plaintiff had not 
experienced before in his house. “It is no answer to say that 
the neighbourhood is noisy, and that the defendants’ machinery 
is of fii'st-elass character. But if the noise was only the 

result of carrying on the trade in the locality devoted to that 
trade according to the particular and established manner, a 
person living in that place has no right to expect a better 
standard of comfort.^^ The Madras High Court held that the 
plaintiff who was living in a remote and desolate spot in the 
precincts of the city and near a sewage farm and a tannery 
could not complain of the location by the municipal authority 
of a cremation and burial gi'ound for the use of the residents 
of that part of the city.^® 

46. Mode of user of the property.—Discomfort caused 
by a person in the ordinary course of enjoying a house or 
agricultural land, would not usually be so great as to be an 
actionable nuisance, e.g., burning weeds, clearing cesspools, 
repairing or pulling down buildings, noise of children or of a 
piano in a residential house. These disturbances are usually 
tolerated on the principle of ‘give and take, live and let live.’^® 
But if they are caused negligently or maliciously they may be 


12 (1906) 1 Ch. 234; Hulas Hai v. Sohaii Lai, A.I.R. 1923 All. 
443 (noise from beating of hammers restrained), 

13 (1906) 1 Oh. 234 at p. 250, per Cozens-Hardy, L.J.; see also per 
Lord Loreburn in Pwllbach Colliery Co. v. Woodraan, (1915) A.C. 634, 638. 

14 Per Vaughan-Williams, L.J., in (1906) 1 Ch. 234 at p. 247; see also 
per Lord Selborne, L.C., in Gawnt v. Fynney, (1872) L.R. 8 Ch. 8 at 

p. 12. 

1C Muhammad Mohidin Sait v, Madras Corporation, (1901) I.L.R, 
25 Mad. 118; ef. Fangoon Municipal Committee v. Burma Bailways Co* 
(1920) 59 I.C. 823; Suratee Bara Bazar Co. v. Corporation of Bangoon, 
(1927) 5 Rang. 722. Much less can he complain if in such a place the 
sewage farm or other nuisance existed before he took up resi¬ 
dence,; see per Abbot, C.J., in B. v. Cross, (1826) 2 C. & P. 484. 

16 Bamford v. Turnley, (1862) 3 B. & S 62 at p. 84, per Bramwell 
L.J. 
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a miisance. In Moij v. moop^^ the court- held that the crying 
of ( liildren in a nursery was only occasional and could not be 
eoin[>lained of by a neighbour, and also observed that if it was 
not occasional and was due to the negligence of the nurses, the 
result would have been different. In Christie v. Daveij^^ the 
defendant was restrained from making noises on the furniture 
and crockery in his house, with a ^^ew to annoy the plaintiffs 
as a measure of retaUatiou for not stopping their music which 
he said was a source of discomfort to him. Formerly the view 
was held that the fact that a ])laee was suitable or convenient 
foj’ a certain trade or mode ot user was decisive on the (piestion 
ot 1 casonaldeiH'ss; and it was held accordingly in Hole v. 

that to buim bi'ieks on land for building a house on it 
was not actionable. In v. a similar case, 

this view was overruled, and it was held that the convenience 
or fitness ot the locality was not a conclusive test. Tliough 
not conclusive it may be a material element in the decision of 
the f|uesfinn.2i Tin* pli!'as(*s ‘oi’dinary* and ‘natural user,’ 
and theii* antitlu'ses are ol'ttni used in this context, but are 
vague and cannot be regarded as reliable guides. To have a 
stab](» is not an extraordinary mode of user of ]irop(*rty and 
<rannot usually be complained of by a neighbour.^2 when 

the ground flooi* of i-csidcntial ])remises was converted into a 
stable an action was allow(*d.23 hotel newly started in a 

residential locality was held a nuisance by reason of the noise 
of servants in the kitchen oi* the heat generated by a large 
cooking range.25 To bring or u.se manure on a farm is a 
natural user ot land but was held an actionable nuisance as 


17 (1009) 25 T.L.R. 202. 

(1803) 1 rii. 311*.: of. Jowaud SSinph v. Muhammad, (1910) I.L. 

R. J Lali. 140 (TIindiis disturbing Mnlmnimadan prnvcrs bv blowing of 
conches). See also above para. 2(5. 

(1858) 4 C.B.N.S. 334. 

20 (IRfiO) 3 B. .S: S. (52. 

21 See per Lord Barker in natumrrtoyi v. Dpsart^ (1910) 1 A.C. 57 at 
p. 8(5. 


22 Broder v. SaiUard, (1876) 2 Hi. D. 692, 701 

23 BaU V. Bat/, (1873) L.R. 8 Cli. 467. 

24 Vandrrpant v. Mayfair, (1930) 1 Cli, 138. 

25 Bcinhardi v. Mntfasii, (1889) 42 Cii D 685* 

Orosvenor Manstiom, (1900) 2 Ch. 373. * ' 


Sandcrs-CIcrJc t. 
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the manure -was stored in such large quantities as to breed 
flies.^ Building or demolishing operations are ordinary user 
of land and continue to be so though modern methods and 
machinery are adopted for the purpose, e.g., excavation of 
foundations to great depths, erecting steel framework 
and rivetting the frames, using pneumatic hammers 
for demolition,2 '‘The rule as to ordinary user does not mean 
thar the methods of using land and building on it are in some 
way to be stabilised for ever. As time goes on, inventions 
and new methods enable land to be more profitably used, either 
by digging down into the earth or by mounting up into the 
skies. These operations would, however, require special 
care to avoid disturbance and discomfort to others. An occupier 
may be liable for a private or a public nuisance even by mere 
inaction, e.g., by allowing a natural pond to stagnate or stink. 
An occupier of land may not be bound to remove thistles on 
his land periodically so as to prevent their being carried by 
the wind to adjoining land and seeding there.^ But a harbour 
authority was required to abate a nuisance arising from sea¬ 
weed brought in by the tide.® Therefore whether a nuisance 
arises from things naturally on the land, or from natural or 
ordinary user of it is not a rigid test.® Where, however, the 
user is clearly improper or extraordinary, it would be a nui¬ 
sance, e.g., carrying on a trade producing offensive noises or 
smells, holding of public entertainments in residential localities.’^ 


I Bland v. Yates, (1914) 58 Sol. J. 612; cf. Steam v. Prentice, 

(1919) 1 K.B. 394 (rats bred by bone manure used by the defendant; 

not an actionable nuisance as the bones were not used in excessive 
quantities). 

li Andreas v. Selfridge # Co„ (1937) 3 A.E.R. 255; (1938) 1 Ch. 1* 
see also Mataina v. National Provincial Banlc^ (193-6) 2 A.E R 1413* ^ 

3 (1937) 3 A.E.R. 255 at p. 264, per Greene, L.J. 

4 Giles V. WalTcer, (1890) 24 Q.B.D. 656. 

5 Proprietors of Margate Pier and Harhour v. Town Council of 

Margate, (1869) 20 L.T.N.S. 564. ^ 

6 A.L. Goodhart, Essays in Jurisprudence and the Common Law 

p. 151. * 

7 p, V. Moore, (1832) 3 B. & Ad. 184 (pigeon-shooting leading to 
crowds causing g.-^eat noise and disturbance to neighbours)- see also 
M. V. Carlile, (1834) 6 C. & P. 636 (exhibiting effigies in windows which 
attracted crowds); above paras. 40 & 45. 
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47. Meaning of nuisance in special contexts.—Where 
flicic is ;i clause in a contract® or a statute® against the\ commis¬ 
sion of a nuisance, the word will be interpreted as under the 
general law and in accordance with the above test. When a 
lessee was under a covenant not to do or sutler anj'thing to be 
done which was a nuisance, it was held that the word had no 
more than its strictly legal significance and the establishment 
of a boys^ school was not a nuisance even though it miglit cause 
damage by depreciation of the i)roiierty.i® But this principle 
would yield to any contrary indication in the context. Thus 
where there was a covenant not to do any act which may be a 
nuisance* or annoyance of the vendor or lessor or adjoining 
occui}iei-s, it was held that these words were wider than a 
nuisanci' under the^ law and that it was a breach of the covenant 
to have a girls' schooB^ or a hosi)ital for throat diseases.^^ 

48. Points to be proved in an action for nuisance.— 
The plaintiff has to prove: (a) that lie has some interest in the 
jiroperty to tiu* enjoyment of which he complains of a nui¬ 
sance, and (h) that there has been a violation by the defendant or 
his agent or .servant or some otlier jicrson for Avhose conduct 
he is vicariously responsible, of one of the rights already dis- 
cuss(‘d. He lu'cd not i)rovo any damage resulting to him from 
the miisaiiee, or intent or negligence on the part of the 
defendant, except in so far as these ingredients are involved 
in tile violation of the particular right in (luestion. The 
following ])oinls may In* considered: (a) the persons who can 


s Jfnrrison v. Good^ (1S71) L.R. 11 Eq. 338; Wood v. Cooper, 
<18!»4) ;i I'll. G7J. 

a Increase of Rent Restriction Acts, 1920-5; see also Bishop- 

AucKIatuf Local Board v. Bishop Auckland Iron Co., (1882) 10 Q.B.D. 
138; Khagcndra v. Bhupindra, (1910) I.L.R. 38 Cal. 290. 

10 Harrison v. Goody above. 

11 Kemp V. Sober, (1851) 1 Sim. N.S, 517; see also Hoc v. Kecl- 
inp, (1813) 1 Al. & S. 95. 

Tod-UcaHy v. Bcnham, (1888) 40 Ch. D. 80; see also Jones v. 
Thorne, (1823) 1 B. & C. 715 (a public house): BramxvcH v. Xooi/, 
(1879) 10 Cli.D. 091 (hospital); Bolls v. Miller, (1884) 27 Ch, 71 (a 
charity house for poor working girls); German v. Chapman, (1887) 7 Cli. 
D. 271; Hobson y. Tulloeh, (1898) 1 (Ik 424 (boarding house for stu 
<lents): Wanton v. Coppat'sl, (1899) 1 C4k 92 (public house); Lyttleton 
Times Co. v. Warners, Ltd., (1907) A.C. 476 (no action in respect of 
noise by printing in a portion of the house allowed by the covenant). 
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sue by reason of their interest in property, (b) proof of damage, 
(c) damage without violation of a right, (d) the persons who 
can be sued and (e) nature of liability for nuisance. 

49. Persons who can sue for nuisance .—The rights of the 
following persons may be considered: (a) an occupier of 
property, (6) a person having an incoiporeal right in it, (c) 
a licensee, (d) a reversioner. 

50. Occupier’s right to sue.— The right to sue is 
ordinarily in the person in possession of the property affected 
by the nuisance.^^ He may be the full owner or only a holder 
•of a subordinate interest like a lessee or even a weekly tenant.^^ 

51. Right of suit by a person having an incorporeal 
right. —A person having an incorporeal right in property like 
an easement may sue for a disturbance of it, e.g., obstruction 
of a right of way, injuiy to a right of fishery due to pollution 
of a stream. 

52. Licensee’s right to sue. — A mere licensee cannot sue 
for a nuisance.^® He may however sue for any injury to his 
person or property caused by a nuisance if he can establish 
negligence or other independent cause of action. Thus in 
Cunard v. Antifyre, Ltd.^^ it was held that the wife of the 
-occupier of a flat in a building of which the main roof was in the 
•control of the defendants could recover for their neglect to 
repair the roof which resulted in a heavy piece of guttering 
from the roof falling on the glass roof of the plaintiff’s flat and 
her being injured by the broken glass. In Malone v. Laskey^^ the 
defendants had machinery in their premises and had also let 
adjoining premises in which the sub-tenant in occupation was 
a company whose manager was living there with his wife. 
The vibrations from the machinery caused a water-tank in the 

13 Nicolls V. Beet Sugar Factory, (1931) 2 Oh. 84 (plea of 
jus iertii not available). 

14 Jones V. Chappell, (1875) L.E. 20. Eq. 539. 

15 mu V. Tupper, (1863) 2 H. & C. 121; Cattle v. Stoclcton Water¬ 

works Co., (1875) L.B. 10 Q.B. 453, 457; Malone v. Laskey, (1907) 2 
K.B. 141; see above Chap. IV para. 5; above para. 23, note 16. See 
■however, Pcyiloek, Torts,, p. 417. ’ 

16 (1933) 1 K.B. 551; see below, Chap. XIV para. 35. 

17 (1907) 2 K.B. 141. . ’ 
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]att( r premises to become insecure and fall on the wife of the- 
niaim^^ei’. If was held that her claim for nuisance failed, Ix^cause, 
first, siie was only a licensee of the sub-tenant and had no 
inteiest in tlie propei*ty, and secondly, the defendanlH were 
landlords not in actual occupation or control of the premises. 
If Cl- claim for personal injury due to ne^Iij^ence was. also dis¬ 
allowed thouo'li it was found as a fact that the fall of the water- 
tank was due to the vibrations and the defendants’ servants 
had also been pruilty of negh^ence in fixiu" the bracket of the 
water-tank. This part of the decision was based on the ground 
that there was no contractual relation between her and the 
defendants, aiid is no longer law after Dovoghue v. Sfevenson,^^ 
dis^uissed later. Tlie decision is also open to the criticism tliat 
the defendants should have been held liable for the use of 
machinery in tiieir j^remises so as to cause danger of bodily 
liarm to persons lawfully in adjoining ])remises. This is in 
substance not a lial>ility for nuisance but one for negligence as 
in CtDtard v. A)ifif}fre, LtdA^ 


53. Reversioner’s right to sue. —A reversioner not in 
possession of proiierty. c.r/., a landlord, cannot sue for distur- 

4 

bancc of natural rights, unless there is some injury of a per¬ 
manent nature to the proi^erty.^^ In the case of discomfort 
by noise, smell oi* pollution of air caused by a factory, it is the 
occupier that can sue and not the landlord.In such a case 


IS (19;i2) A.r. 5()2; below Chnp. XIV pnras. i)7 liO. 
n> Al>ove note l(i. It may also by reason of the vibnxtions fall inuler the 
lUjlamU V. Fletcher rule, below pivrii. (io, note 14. 

Fuat V. r/e/onrt GraHug Docl\ (1887) 36 Ch.D. p. 130, per 
Cotton, L. ,1.; r.g., daninge by flood: Hell v. Ttrrn/t/man. (1841) 1 Q. 
B. 7( 0; Taylor v. Stendall^ (1845) 7 Q.B. 634; discharging water from 
eaves: Tucker v. Newman^ (1839) 11 A. & K. 40; Fay v. VnuHcc. 
(1845) 1 C.B. 828; structural dainngo by vibrations: SheJfcr v. City of 
London Electric Co.^ (1895) 1 Ch. 287; Colwell v. Si. Poncras Borough 
Council, (1904) 1 Ch. 707; pollntion of n stream: Jones v. Z«^aMnrs(- 

Urhan Coj/7ici7, (1911) 1 Ch, 393; cutting off land: Alston v. ScaleSy 
(1832) 9 Bing. 3. 

21 Simpson V. Savage, (1850) 1 C.B.N.S. 347; J/am/ord v. Oxford 

Worcester Ry., (1856) 1 H. & N. 34; Jones v. Chappcl, (1875) L.R. 

20 Eq. 539; Mott v, Schoclhrcd, (1875) L.H. 20 Eq. 22; TTTiitc v. 

Lo7idon General Omnibus Co., (1914) 58 Sol., J. 339; Land Mot^gage 

Bank of InJw. V, Almedhhoy, (1883) I.L.R. 8 Bom. 35; .4/ircr Chdiy 

Ia J^lectric Supply Corporation. (1932) T.L.R o6 Mad. 289: 

63 M.L.J. 868. 
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the nuisance is not permanent because it ceases of itself unless 
there be some one to continue it.^^ Besides, the reversioner has 
really no grievance, not a present one, because he is not in pos¬ 
session. nor a potential one, because he has a right to resist 
the nuisance vrithin three years after his estate falls into pos¬ 
session and thereby prevent an acquisition of an easement to 
continue the nuisance.^^ He cannot sue merely on the ground, 
of depreciation of the selling or letting value of his property, 
as it could be averted by the person in possession suing and 
stopping the nuisance.A reversioner can however sue for 
a nuisance consisting in any disturbance of an easement which 
is likely to injure him by affecting the evidence of the easement 
or by materially diminishing the value of his property a 

permanent obstruction of his ancient lights^ or of his way.^ 

54. Proof of damage in an action for nuisance.—In, 
certain cases of nuisance the right violated may be an easement 
or a right of user of property, e.g., a right of way, a right to 
the flow or purity of water in a natural stream. In such eases 
the plaintiff need not prove actual damage. In Niaholls v. 
Ely Bmt Sugar Factory, Ltd.,^ a case of injury to a several 
fishery by pollution, it was held that an action for disturbance 
of an incorporeal hereditament like an easement or profit a 
prendre would lie without proof of damage. One reason for it 
is that such disturbance if acquiesced in would fuxmish evidence 
in derogation of the right and in time extinguish it. Lord 
Wright, however, observed that the right to sue without proof of 


22 Jones V. Iflunrwst, (1911) 1 Ch. at p. 404. 

25 Indian Easements Act, s. 16. As to acquisition of easement of 
light against reversioner, see Simper v. Foley, (1862) 2 J. & H. 564j 
Morgan v. Fear, (1907) A.C. 425. See Koyyammu v. Euttiammoo, 
(1918) I.L.B. 42 Mad. 567: 37 M.L.J. 28. 

24 Battishill v. Reed, (1856) 18 C.B. 696; Jones v. Chappel, (1875) 
L.R. 20 Eq. 539; Rust v. Victoria Graving DocJc Co,, (1887) 36 Ch. 

113. 

25 Indian Easements Act, s. 33. 

1 Metropolitan Association v. Fetch, (1858) 5 C.B.N.S. 504; cf.. 
Cooper V. Crahtree, (1882) 20 Qh. D. 589 (no injury to reversion 
by erection of temporary hoarding). 

3 Kidgill v. 3foor, (1850) 9 C.B. 364; cf., Eopwood v. Schofield, 
(1837) 2 Moo. & R. 34, (obstruction of way nob affecting reversionary 

right). 

3 (1936) Ch. 343. 

T—32 
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daniiiiiv (leptouls on tlie wider principle recognised in Ashby v. 
11 hi/f,^ that an injuiy to a legal right imports damage. In India 
I he I'hisements Aet^ enacts a slightly different mle. An action 
I'oi* distnrhance of an easement lies only on proof of substantial 
dainag(*, but the doing of any act affecting the evidence of the 
easement or materially diminishing the value of the dominant 
heritage is substantial damage for this purpose. In spite of 
tiiis (liff'erenee in the mode of stating the rule, it may not in 
aetiial ap]>iieation lead to divergent results in the two coun¬ 
tries. Hnt tiiere are other eases of nuisance where the legal 
right is itsell only to protection from some form of damage, e.g., 
i-iglil to eomfort, light or sTipport. In England and in India 
tlu‘ plaintiff in such eases should prove the particular damage 
I'etpiiiH'd for the (*ause of action. 

55. Damage without violation of a right.—If the plain¬ 
tiff fails to pi-ove a violation of one of the rights discussed 
al)ove or a breach of tlie correlative duty of the defendant, he 
has no right to sue merely on the ground that he has sustained 
dainagi'A’ Im>i' instauec, a ]HU*son whose cattle esea^md into 
the del(‘udant s premises and were injured thereby could not 
eom)>Iain (tt tin* injury being due to want of a fence or of a 
fence in g'ood condition in the defendant’s land, sinless the 
delendant was undei’ a duty under contract, statute or pres¬ 
cription to maintain a fence.In Rohf)tso)i v, Kilvcvt^ the 
])lai]itili complained that a stock of brown paper which he had 
stortnl in the n)>per ffoor of a house was dried up by the heat 
g(Mierated in tlie del(*ndant's cellar. The heat was not more 
tlian 80 degrees and was not felt as uncomfortable in any part 
ol the upper ffoor. It was held that the defendant was not 
lial)Ie as h(‘ had not committed any nuisance and tlie injury was 


I A})ovc ( Imp. I, paivi. 12. 

> R. 3:i. 

r» Above pnrn. 2. 

7 Pop iiPove. Chni>. IV. para. 25, note 9. It is only the 

,n loiuing oerupier ttiat ean sue and not a passenger in a railway train 
who was hurt hy a hreaeli of this duty; 70u-fo« v. X.E.Ky. Co., ‘(1869) 
L.K d Q.H. .,411; see also Xohcris v. 0. IV. Xy. Co., (1858) 4 C.B.N. 
S. ;>0(): .Uarjfll v. .S. iVafes Co., (1860) S C.B.N.S. 525. 

(1889) 41 I’h. T>. 88. 
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due to the inherent quality of the paper. If, however, the heat was 
excessive, the result would have been otherwise. In Cooke v. 

the defendant was restrained from sending sulphuret¬ 
ted hydrogen fumes which discoloured the chloride of tin which 
the plaintiff, a maker of cocoanut matting, used in his bleaching 
liquid. Here the defendant sent out noxious fumes and could 
not be heard to say that the injury to the matting was due to 
the peculiar substance used. Similarly a person who causes 
noise or other discomfort not in excess of the standard preva¬ 
lent in the locality does not commit a breach of duty towards 
a person who sustains injury by his illness being made worse, 
or by his property being depreciated. But if the noise is 
excessive, then there would be liability for such damage. So 
also a person who causes vibrations from noisy machinery will 
be liable for damage done even to old and weak structures 
near it.^® 

56. Persons who can be sued. —The liability of the fol¬ 
lowing persons has to be considered: (lO-) the person who 
causes the nuisance, (h) the occupier, (c) the landlord and (d) 
the vendor of the property on which the nuisance exists. 

57. Liability of the author of the nuisance. —The person 
who causes the nuisance is liable whether he is the occupier of 
the property on which it arises, a licensee,or even a stranger 
like a contractor who builds a wall which obstructs another’s 
way or ancient lights.^^ It is no defence that he is not in 
occupation, or that he has no power to abate the nuisance, 
because he ought not to have created it.^^ 

5&. Liability of the occupier. —^When a nuisance exists 
on property and damage arises thereby, it is the person in pos¬ 
session that is primarily liable. He may become liable in the 
following ways:— 


9 (1867) L.R. 5 Eq. 166. 

10 Moare v. McAf^ine, (1923) 1 Ch. 167. 

11 Whaley v. Laing, (1857) 2 H. & N. 476; White v. Jamesout 
<1874) L.E. 18 Eq. 303. 

12 Thompson v. Gibsouj (1841) 7 M. & W. 456. 

13 Thompson v, Gibson, above; see also Moswell v. Trior, (1702) 12 
Mod. 635. 
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(«) By creatinjr a nuisance by his own positive act or 
misfeasance or that of his agents or servants. He will also be 
liable for the acts or defaults of his contractors or licensees.^^ 
{!)) By allowing a nuisance to arise by a non-feasance, 
f lailure to rcjiair on the part of himself, his agents, servants 
or contractors. He would he liable eveii though he was only a 
tenant and his lessor had covenanted to repair.^® 

(r) I>y continuing a nuisance which arose before be 
came into possession. He may be a purchaser or a tenant but 
is hound to keep the property in gootl condition and remove 
any existing nuisance.^® Otherwise he is liable for taking a 
propt rfy with a nuisance and continuing it.^*^ The action will 
lie also against the vtuidor who originally created the nuisance. 
Tile delanit of the pui'chasm* in continuing the nuisance must 
lie either wilful or negligent. If he could not have discovered 
the nuisanct* with dm* care, or iiad not time enough to abate 
it, h( may not be liable.^® He will he liable only if a nuisance 
existed when his possession began. Thus an occupier of mines^ 
and minei'als of adjoining land was held not liable for subsi¬ 
dence resulting from an excavation made by the previous owner, 
as there was no nnisance by the mere excavation till damage 
resulted from it.^® But if an excavation is a public nuisance, 
as where it adjoins a public road, the occupier is liable though 
it was made bv another.^® 


15 L(iu(;h(‘r v. rointcr, (1820) 5 B. &, 
J.: iriiitr V. Jawrsou, (1S74) L.R. 18 
li('t‘nsec). 


C. 547, 560, per Littledale,. 
Eq. 303 (brick-burning by 


ir. U'ilchick V. Mark\i, (1934) 2 K. B. 50, The observation in 
Patj/ir V. I\ 0 {/ers, (1794) 2 IT. Bl. 350 that the landlord alone would 
be li;d)le has never boon acted upon. 

n. Ifumphriett v. Cousins, (1876) 2 O.P.B. 239; Brodvr v. -Soil- 
Unyi, (1870) 2 Ch. I). 092. 

Pcnnuhlock^s cosi\ (1597) 5 Rep. 100 (6); sw also 7f. v. 
Prdlr}/, (1834) 1 A. .V K. 822. 


irt n'ilkijKs V. Lriffhto}}.^ (1932) 2 Ch. 10(>. In Penruddock's ca.sr it 

was (.bservod that tlie pu:chaser would be liable only after a request is^ 

made to luui to abate the nuisance. If however the nuisance w*as inuni- 

neiitlv dangerous to the public, a prior request is unnecessary; A, G. v. 

Poc, (1915) 1 Ch. 235; sen* also Coupland v. HardinQham, (1813) S- 
Camp. 398. . » v / 


Hall V. Duke of Norfolk, (1900) 2 Cli. 493. 

-0 A. G. V. Poc, (1915) 1 Ch. 235; see above para. 14. 
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(d) By allowing a nuisance to arise by the act of a 
stranger or by natural causes, aud allowing it to continue on 
the premises in his possession.^! Here again, the conduct of 
the occupier must amount to a wilful or negligent breach of 
duty. He is clearly liable if he gave another authority, express 
or implied, to create the nuisance or took the benefit of it.^^ jje 
may also be liable for negligence in not abating a nuisance 
caused by another without his leave or against his will. The 
degree of care will depend on the gravity of the danger and 
■other circumstances. The mere omission to abate a nuisance 
may not, in particular circumstances, amount to a breach of 
duty,^^ especially if the party complaining had an opportu¬ 
nity to abate it.^^ 

59. Liability of the landlord.—When a tenant is in pos¬ 
session, it is he that is primarily liable for a nuisance. But the 
landlord may also become liable in certain eases. His liability 
may be considered in resi)ect of; first, nuisances existing on the 
property at the time of the lease, and second, those which arise 
on it afterwards and during the tenancy. 

(i) Nuiwtc^ Existing <it the time of lease.< —The land¬ 
lord would be liable («) if by an active misfeasancie: 
he had created a nuisance, e.g., building a wall which 
obstructed the light of the neighbour,^® (b) if a 
nuisance arose by non-feasance. In Todd v. Flightf^ the 
defendant had at the time of letting his premises allowed the 
chimney to be in such dilapidated condition that it fell on 
adjoining property of the plaintiff. He was held liable. To 

21 A. <?. V. Tod-Beatley, (1897) 1 Ck. 560; A. G. v. Itoe, (1915) 
1 Ch. 235; see also Proprietors of Margate Pier and Sarhour v. Town 
Council of Margate, (1869) 20 L.T'.N.S. 564; A. G. v. Corlce, (1933) 
1 Ch. 89, above para. 39; see also ChibnaU v. Paul, (1881) 29 W.R. 536. 

22 Saxby v. Manchester ^ Sheffield Py. Co., (1869) L.R, 4 C.P. 
198, 203, per Bovill, C. J. 

23 Job Edwards v. Birmingham Navigation, Ltd., (1924) 1 K.B. 
341, 350; the above standard of care is higher in the case of a public 
nuisance; as to which see above para. 14. 

24 Saxby v. Manchester ^ Sheffield By. Co., (1869) L.B. 4 C P 

198. 

26 Boswell V. prior, (1702) 12 Mod. 635. 

1 (1860) 9 C.B.N.S. 377; see also Chauntler v. Bobinson, (1849) 
4 Ex. 163; St. Anne*s Well Brewery Co. v. Boberts, (1928) 44 T.L R 
703; WUchicTc. v. Maries, (1934) 2 K.B. 297. 
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this ]Tilo of liability thore is an exception, m., that the land¬ 
lord is not liable if he provides by means of the lease for the 
lamioval of the nuisance and obtains a covenant from the tenant 
to rcpair.2 In such a case, the tenant alone is liable for any 
injury which liappens durinp: the lease. If. however, the land¬ 
lord had covenanted to repair, he would be liable. In either 
case the teiiant also would be liai>le for allowing a nuisance to 
continue during Jiis possession.^ 

(ii) \iiis(nirc fhni (intsf after the lease .—The landlord 
is not, but the tenant alone is liable.'^ The landlord may how- 
(‘ver bo liable in eertain eases. (a) He would be liable 

il lu‘ ereales a nuisanee by any wilful or negligent 

act done on the i>romises in the posse^vsion of the 
tenant, hy negligently executing re])airs undertaken by 

him. Indeed any stranger who does so would be equally lia- 
l>le. (h) Il has been suggested that if the landlord is, under 
a covenant with the tenant, hound to repair and a nuisance 
aris<‘s dui'ing the tenancy by his default,^ he should be held 
liable' in order to avoid circuity of action. Apart from the 
(pu'stion ol convenience the laiullord would appear to be liable 
lor a bri’aeli of duty indepemlent of eontraet to take due care 
to avoid harm to tiie adjoining occupier. The duty arises 

Irom the tact that the contract gives him the ability to make 

the lepaiis and control over thein.*^ (e) Lastly, he would be liable 
when lie has k'l premise.s to a tenant authorising him expressly or 
impliedly to cause a nuisance. Whether he has so authorised is a 
(pu'stion ol tact in each ease. A ])erson who let a field for the ex- 
l)re.ss pnrpo.se of getting limestone and being worked as a limekiln 
was held liable lor the nuisance caused bv the smoke and blast- 


i Pretty V. Piclmorr, (1873) L.R. 8 C.P. 401; Gwinncll v. Earner, 
(1875) Ij.]?. 10 C.P. 058; A^clson v. Liverpool Brewery Co., (1877) 2 
C.P.P. 311. Tn tlio U.S.A. the lessor continues to be liable in such a 
case tluingli lie may be liable to recover tho damages he paid from the 
lOMoe; Restatement TI, S. 370, comment (d) 

Brodrr v. Sailfanl, (1876) 2 Ch, D. 602; seo also Coupland v. 
Uardinyham, (1813) 3 Camp. 308. 

(1791) 4 T.R. 318; Bussell v. Shenton, 
(1S4-) 3 Q.B. 440; Gaudy v. Juhber, (1S04) 5 B. & S. 78, 485; Nehon 
V. Liverpool Brewery Co., (1877) 2 C.P.B. 311 
r> Payne v. Boyers, (1704) 2 H, Bl. 350. 

^ Comment (d) See WUchiek v. Markus,. 

(1034) - K.B. o6; above para. 14. Cf. Cliap. XIV, para. 34. 
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ing operations.'^ A person who, with knowledge of the way 
in which his tenant uses the property, adopts it or renews his 
lease is equally liable.® But a landlord is not liable if the 
nuisance is due only to the tenant's faulty mode of user, e,g., 
failure to clean a sewer. In Rich v. Basterfield,^ it was held 
that a landlord was not liable for smoke issuing from the 
chimney as the chimney by itself was not a nuisance. A land¬ 
lord cannot be sued on the ground that with notice of the exist¬ 
ence of a nuisance caused by the tenant, he has not determined 
the tenancy.^® 

60. Liability of the vendor.—The vendor or other trans¬ 
feror of immovable property is not ordinarily liable for a 
nuisance after the transfer. He may however be liable like the 
lessor, if he had created it by active misconduct, e.g., erect¬ 
ing a structure to obstruct light. The buyer is bound to exer¬ 
cise due care to ascertain and remove existing nuisances 
and is liable for injury due to them. 

61. Nature of liability for nuisance.—The liability of 
the above persons for nuisance arises on proof of their viola¬ 
tion of one of the rights above discussed. The plaintiff need 
not prove intent or negligence of the defendant as a separate 
ingredient in the cause of action. Nor is the want of intent 
or negligence by itself a defence.^^ The defendant would be 
liable for the fault of his servant, independent contractor^® or 
even a stranger,if there was a breach of duty on his part to 

7 Hanis v. James, (1876) 45 L.J. Q.B. 545. 

s Winter v. Balcer, (1887) 37 T.L.B. 568; see also Gandy v, 
J^ul>herf (1864) 5 B. & S. 78, 485; the decision of the Exchequer 

CTiamber non-suiting the plaintiff went on a defect of pleading. 

9 (1847) 4 C.B. 783. 

10 Bowen v. Anderson, (1894) 1 Q.B. 164. The tenancy may he a 

weekly tenancy. See also WUchicTc v. Maries, (1934) 2 K.B. 56, 65. 

11 There are no reported cases on the point in England but 

there are in America; Bohlen, Studies, p. 82. 

12 Browne v. Bolins, (1859) 4 H. & N. p. 193, per Martin, B.* 

cf. Humphries v. Brogden, (1850) 12 Q.B.B. at p. 757, Haines v' 

Boberts, (1857) 7 E, & B. 625; Hunt v, B&alce, (1860) 29 L J Ch 
p. 797. 

13 Hon&ywill 4' Stem v. Larlcin, (1934) 1 K.B. 191; Matania v. 
Nat. Prov. Banh, (1936) 2 A.E.B. 633; Andreae v. Self ridge A Co. 
<1938) 1 Ch. 1; above para. 45. 

14 Above para. 58. 
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prevent a nuisance arisinp: or continuing. But the liability for 
niiisanee is not to be regarded as absolute or independent of 
negligence,^^ excei)t in certain special cases under the common 
law or statiite.^® Barring such cases, the liability 
usually springs from some element of wilful or negligent 
wrongdoing.^'^ In fact these ingredients are often material to 
detcxmine whether there is a nuisance at all. For instance in 

an action for discomfort caused bv the use of noisv machinery or 

• » • 

by building operations, it is no defence that the defendant 
U'cd the i)est pattern of steam-hammer or the latest meeha.- 
Tiical device, but, as we have seen already, his conduct in wil¬ 
fully or negligently causing excessive discomfort is an import¬ 
ant consideration.^® 

62. Distinction between actions for nuisance and negli¬ 

gence.—Though in many cases a nuisance may involve an ele¬ 
ment of negligence the causes of action for nuisance and 
negligence differ. (a) In the former action the plaintiff 

lU'cd not, but in the latter ho must, prove negligence or a breach 
of duty of care, (h) In the former the plaintiff must prove 
some injury to bis enjoyment of property and bis own interest 
in that property; in tlie latter there is no such requirement, 
(c) In the former the jdaintiff need not prove damage except 
where the right in (piestion depends on it; in the latter damage 
is always essential. 

63. Instances of absolute liability.—AVe have had an 
instance already, viz., injury to the right of suixport of land 
from adjacent or subjacent land. The rule in Riflatids v. 
FU fcJu is another instance and occiii>ivs a large and 


ir> Ilford Urban Bhtrict Council v. Beal, (1925) 1 K.B, C72; 

Will‘\ns V. Lci()hton, (1932) 2 Cli. lOG; above para. 8. Cf. the rule as 
to special damage due to a public nuisance, above para, 13. 

iti E.g., Afalton Board of Rcalfh v. Malton Manure Co., (1879) 4 
Ex. D. 302; Bishop AncklanS Loc-al Board v. Bishop Auckland Iron Co., 
(1882) 10 Q.B.I). 138, 141; 5Cr below Qinp. XVIT. 

17 Cunnard v. Aniifyrc, Ltd., (1933) 1 K.B. 551, 558, per Talbot, 
J. ; below Chap. XIV, para 7. 

18 Andrrae v. Sdfridge Co., (1938) 1 Ch. 1; above para. 40. 
lf» ('vnard v. Anfifi/re, Ltd., (1933) 1 K.B. 551. 

20 (1865) 3 H. & C. 774; (1866) L.R. 1 Ex. 265; (1868) L.U. 3 
H.L. 330. ^ 
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important place in the law of nuisance. It may conveniently 
be considered here, though it has also a wider operation as a 
rule of liability for injuries which are uot nuisances. The 
subject of statutory liability is considered in a later chapter. 

64. The rule in Rylands v. Fletcher.—The facts 
■of this case were these. The defendants, owners of a 
mill, constructed by arrangement with the owner of 
certain land a reservnir on it for their mill. The plaintiff 
had a colliery’ in the locality and there were two other owners 
•of lands between the reservoir and the plaintiff’s colliery. 
The soil under the reservoir had been, at some former time 
beyond living memorj’', worked for coal and the old workings 
communicated with those under the intermediate lands. The 
defendants employed competent contractors and engineers for 
constructing the reservoir. When the persons employed for 
the work were excavating for the bed of the reservoir, they 
found some shafts filled up with soil and in three of them the 
timber sides remained. The reservoir had no embankment and 
the water level did not exceed the natural surface level of the 
land. Soon after water was brought into it, one of the shafts 
burst and water escaped through the underground workings to 
those under the intermediate lands and finally into the plain¬ 
tiff’s mines and flooded them. On these facts, the court of 
Exchequer held against the plaintiff. On error in the Exche¬ 
quer Chamber, Justice Blackburn delivering judgment on 
behalf of the court held that the plaintiff was entitled to recover 
and made the following well-known statement of the rule^i;— 

think that the true rule of law is, that the person who for his 
own purposes brings on his lands and collects and keeps there anything 
likely to do mischief if it escapes, must keep it in at his peril, and, if he 
does not do so, is prima facie answerable for all the damage which is the 
natural consequence of its escape. He can excuse himself by shewing 
that the escape was owing to the plaintiff's default; or perhaps that the 
escape was the consequence of vis major, or the act of God; but as 
nothing of this sort exists here, it is unnecessary to inquire what excuse 
woufd be sufi&cient. ” 

In appeal the House of Lords approved of Justice Black- 
bum’s statement of the law. Lord Cairns, however rested the 
liability on the ground that the defendants’ user of their land 


21 1 Ex, at pp. 279-280, 
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was lion-natural.^^ The decision in this case has been regarded 
as establishing a rule of absolute liability like that of an in¬ 
surer, in a particular class of cases.The rule is, however, 
qualified by a number of exceptions which considerably reduce 
the scope of its operation. It has therefore been suggested 
that the rule may be called as one of ‘strict^ and not absolute 
liability.It may bo formulated thus. A person is, subject 
to the exceptions to be considered below, liable absolutelyji.e., 
williout any intent or negligence, if {a) he brings or ac¬ 
cumulates on his land something likely to do mischief if it 
osca]jes. and (h) damage arises as a natural consequence of its 
escape. 

65. Something likely to do mischief if it escapes.— 

I'liis phrase has undei>itood to apply to the following:^® 

waler;^ dangerous animals;^ a motor car by reason of the petrol 
in it being inflammable;^ engines sending spaite and setting fire 
to adjoining premises;^ a cliair-o-plano or a fonn of roundabout 
where the chairs are whirled about at great speed;® noxious 


ir.L. at 330. 

-■J It lia.s been suggested that the decision could be explained on the 
basis that there was negligence on tho pait of the contractors employed 
by flu* defendants and lays down only a rule of liability for the fault of 
a contractor: Street, Vol. I, pp. 02, 63; Salmond, Torts, 7th Ed., pp. 69, 
300; c/., 9th Ed., ]>. 002. Blackburn, ,T. however stated expressly (L. 
I?. 1 l-^x. p. 287) that ho did not consider that question. 

-1 Dr. Winfield, 42 L.Q.R. 51; 4 Camb. L.J. 103; see also per 
Lord Wright in N, W. Viidtics v. London Guarantee di' Ac<'iden1 Co,. 
(1030) A.C. at p. 118. Sce^ however, Fifoot, English Law and 
Ba('kgroiin<l, p. 225n. 

2 r) On this subject see tho very useful article by Dr. Stallybrnss on 
‘^Dangerous Things and the Non-natural User of Land^b 3 Camb. L.J. 

382. 

1 77Hrf77?mn v. N. E. Ity. Co., (1878) L.R. 3 C.P.D, 108; Lrodcr 

v. SaUlnrd, (1870) 2 Ch.D. 002; v. Whitehead, (1884) 27 Ch.D. 

588; We.'itern FnyraHnfj Co. v. Film Laboratories, Ltd., (1930) 1 A.E. 
K. 100; Greenwood Tileries, Ltd. v. Clapson, (1937) 1 A.E.R. 705. 

2 IVyatt V. Fo.dierville Gardens Co., (1880) 2 T.L.R. 282 (bear); 
Filburn v. The People*s Palace <V* Aquarium Co., (1890) 25 Q.B D. 258 
(elephant); O^Gorvian v. O^Gorman, (1903) 2 Ir. 593 (bees). 

3 Afusqrove v. Pandelis, (1910) 2 K.B, 43. 

^fan.^eU v. Webb, (1918) 88 L.J.K.B. 323; see also Jones v. 
Fesfinioq Py, Co., (1808) L.R, 3 Q.B. 733; Powell v. Fall, (1880) 5 
Q.B.D. 507; Gunter v. James, (1908) 24 T.L.R. 80S; Moss v. Ohmf 
Church Pural Council, (1925) 1 K.B. 750. 

6 Hale V. Jenninqs, (1938) 1 A.E.R. 679; below para. 81. 
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gas® and fumesexplosives;® electricity;® sewage;^® a heap 
of colliery refuse on a hillside causing a landslide a yew tree 
which overhangs another's land and by eating the leaves of 
which his cattle died the decayed pieces of a wire rope which 
fell on adjoining land and poisoned a cow grazing there 
vibrations caused by machinery resulting in damage to build¬ 
ings;^^ stones from blasting operations.^® Indeed there has 
been a tendency in some of these eases to extend the operation 
of the rule by treating anything which did mischief as one 
likely to do mischief, e.g., wire rope ordinarily used for fenc¬ 
ing,^® or a lamp protruding from a house on the highwaj^^*^ a 
flag pole which fell on a person passing near.^® The limit of 
its extension was perhaps exceeded in A. G. v. Corke^^ where 
it was applied to human beings who ha\’ing been allowed by 

G Batcheller v. Tunbridge WellSy (1900) 17 T.L.E. 765; V. W, 
Utilitiesj Ltd. v. London Guarantee 4" Accident Co., (1936) A.C. 108. 

7 Midwood V. Manchester Corporation, (1905) 2 K.B. 597; West 
V. Bristol Tramways Co., (1908) 2 K.B. 14. 

8 Kainham Chemical Works v. Belvedere Fvsh Guano Co., (1921) 2 
A.C. 465; see also 38 & 39 Vic. c. 17; Sdliah Mohamed v. Ahdut 
Samath, (1935) 69 M.L.J. 218: 157 I.C. 991. 

9 National Telephone Co. v. Baker, (1893) 2 Ch. 186; Dhanal v, 
Bangcon Indian Telegraph Association, (1935) I.L.R. 13 Rang. 369 

10 Humphries v. Cousins, (1877) 2 C.P.D. 239; Ballard v. Tomlin¬ 
son, (1885) 29 Ch. D, 115; Foster v. Warblingion U.C., (1906) 1 KB. 
648; Jones v, Llanrwst, (1911) 1 Ch. 393. 

11 A. G. V. Cory Bros,, (1921) 1 A.C. 521. 

12 Crowhurst v. Amersham Burial Board, (1878) L.R. 4 Ex. 5. 
Cheater v. Carter, (1918) 1 K.B. 247; hut not if the tree did not over¬ 
hang and cattle put their mouths across the boundary and ate the leaves; 
Touting v. Noakes, (1894) 2 Q.B. 281; see also Stansf,€ld v. Bolting, 
(1870) 22 L.T.N.S. 799 (where a dog ate poisoned cheese kept under 
a counter for rats and fleas, the shopkeeper was held not liable) . 

13 Firth V. Bowling Iron Co., (1878) 47 L.J.C.P. 358. 

14 Hoare v. McAlpine, (1923) 1 Ch. 167. This has been criticised 
on the ground that vibrations are not dangerous things brought on land; 
Pollock, Torts, p. 505, note (g). 

15 Arnold V. Furness By, Co., (1874) 22 W.R. 613; Miles v. Forest 
Bock Granite By. Co., (1918) 34 T.L.R. 500. As to damage due to 
vibrations caused by blasting operations, see Jeremiah Smith, Selected 
Ess’ays on Torts, p. 614. 

16 Firth v. Bowling Iron Co., above. 

17 Tarry v. Ashton, (1876) 1 Q.B.D. 314; Phillips v. Britarmia 
Hygienic Laundry Co., (1923) 1 K.B. at p. 553; see also Mullan v. 
Forrester, (1921) 2 Ir. R. 412 (wall blown down into a highway); 
Pritchard v. Peto, (1917) 2 K.B. 173 (fall of a piece of cornice), 

18 Shifman v. St. John of Jerusalem, (1935) 1 A.E.R. 557 , 

19 (1933) Ch. 89; see 49 L.Q.R. 158. 
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the defendant to bring their caravans on his land and dwell 
in them, caused trespass and nuisance on adjoining land. 
The extension was needless as the defendant was plainly liable 
for allowing persons to come on his land and create a nuisance 
to the neighbour.20 The rule was apparentlj’- intended to 
enforce a special and stringent liability only in cases where the 
dangerous character of the tiling brought on land is well 
knov.n. Tt has been held that it would not apply in the case 
of an accidental fall of a wall from the defendant’s on the 
])]aintiff’s premises,of a piece of gutter from the upper floor 
op ilie defendant’s house,or of a branch of a tree in his pre¬ 
mises'^ on a jierson in the highway. It is unnecessary, if a 
thing is dangerous within the i-ule, that the defendant is aware 
or could be reasonably aware of it.^'* Tt is usual to speak of 
‘dangerous things' as synonymous with the above phrase; but 
the dangerous character of a thing is relative,^® and as Justice 
Darling remai'ked,^ “nothing can be described as ‘in itself 
dangerous’ except, as Pojie said, a little learning.” Cattle 
are likely to escape and do mischief, to crops but not to 
men or to goods.^ An overhanging tree will cause harm, c.g.y 

by impeding the growth of plants and trees in the adjacent 
land,^ but it is not a dangerous thing in the sense that a branch 
might break and fall on a neighbour; and for such injury, the 
owner of the land on which the tree stands is not liable apart 
from negligence.'^ In Musgrove v. PandeUs^ a motor car was 

20 E.g.^ il. V. Moore, (1882) 2 B. & Ad. 184; above para. 58. 

21 St. Annes Well Brewery Co. v. Boheris, (1928) 44 T.L.R. 703; 
Wilkins v. Leighton, (1932) 2 Cli. 106; Wilchick v. Marks, (1934) 2 K. 
B. 56 at pp. 66, 67. 

22 Palmer v. Bateman, (1908) 2 Ir. R. 392. 

23 Noble V. narrison, (1926) 2 K.B. 332. 

24 Humphries v. Cousins, (1877) 2 C.P.D, 239; FUburn v. People*9 
Palace, (1890) 25 Q.B.D. 258; West v. Bristol Tramways Co., (1908) 2 
K.B 14; Behedere Fish Guano Co. v. Bainham Chemical Works, (1922) 
2 K.B. 487, 500. 

25 See below Chap. XIV, para. 47. 

1 Chichester Corporo^ton v. Foster, (1906) 1 K.B. at p. 177. 

2 Cox V. Burbidge, (1863) 13 C.B.N.S. 430; Heath*s Oarage v. 
Hodges, (1916) 2 K.B. 370; Manton v. BrockUbank, (1923) 2 K.B. 
212 . 


3 Smith V. Giddy, (1904) 2 K.B. 448. 

4 Noble V. Harrison, (1929) 2 K.B, 332, 

5 (1919) 2 K.B. 43; but the storing of 'proof alcohol’ is not 
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regarded as falling within the rule by reason of the petrol in 
the tank being inflammable; but it is not in the hands of a driver 
a dangerous thing on the road.® The use of the phrase “in¬ 
trinsically dangerous things’’ in another context has now been 
disapproved by the House of Lords in Donoghxve v. Stevenson.'^ 
Where a thing does not fall within the above description, the 
liability can only be for negligence; thus a person who built a 
retaining wall on his land which broke a drain underneath of 
which he was unaware, was held not liable as there was no 
negligence.^ In many of the instances in which the rule has 
been applied, the dangerous character of the thing was such 
that ordinary grounds of liability for negligence or nuisance 
were also available. There are two eases, viz.j animals and Are 
which call for special notice. 

66. Injury by animals.—The law on this subject has 
developed on two different lines,® (i) trespass by cattle, 
{ii) injury by animals known to be dangerous. 

67. Cattle-trespass.—The liability for cattle-trespass 
has been already considered.^® It was treated as a trespass 
so that damage need not be proved and nominal damages could 
be got for a mere entry. It was also treated as a nuisance 
and as a violation of ‘he maxim “so use your own property as 
not to injure another’s. It wa3 this aspect of the wrong that 
was utilised in Bylamds v. Fletcher as the basis of a rule of 
liability for anything that is likely to escape and do harm.^^ 

68. Injury by damgerous animals. —There is a special 
rule of liability in the following eases: (a) keeping an animal 

dangerous; East India Distilleries v. MathiaSy (1928) I.L.R. 51 Mad. 
994: 55 M.L.J. 663. 

6 Wing V. London General Omnibus Co., (1909) 2 K.B. 652; FUil- 
tips V. Britannia Bygienic Laundry Co., (1923) 1 K.B. 539, 553; 
Byan v. Youngs, (1938) 1 A.E.R. 522; below para. 80. 

7 (1932) A.C. 562; bellow Chap. XIV, paras. 47, 57. 

8 Ilford V.D.C. V. Beal, (1925) 1 K.B. 671; see also ChadwicTc v. 
Trower, (1839) 6 Bing. N.C. 1; Wilkins v. LeigMon, (1932) 2 Cb. 
106. 

9 Buckle V. BoVmes, (1926) 2 K.B. 125. 

10 Above Chap. TV, paras. 24-26. 

11 Tenant v. Goidwin, (1704) 2 Ld. Raym. 1089, per Holt, C.J. 

12 For a criticism of this extension of cattle-trespass, see Winfield, 
Law of Tort, p. 539. 
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with knowlodge of its dangerous propensity, if it belongs to 
the species of tame animals, e.g.y a horse, dog or monkey; 
{h) keeping an animal which is, according to the experience 
of mankind, ferocious, e.g., a lion or tiger. 

69. Knowledge of the dangerous propensity of an 
animal.—The rule that a person 'who keeps an animal with 
knowledge of its dangerous propensity is liable for an injury 
caused by it has been recognised for a long time in England. 

The leading modern authority is Mag v. BurcUtt^^ where a 
person was held liable for injury caused by a monkey of whose 
disposition to attack men he wms aware. Actions have been 
allowed for injuries caused by a horse know*n to kick,^® a bull 
known to attack persons wearing red,^® a dog knowni to be 
savage,a ram notorious for butting.^® In this action, it is 
necessary to allege and prove knowledge, or sdenterj as it is 
called from the phrase used in the old pleadings.^® Though 
it was really an action on the case for negligence, it is unneces¬ 
sary to allege or ])rove negligence. Nor is it open to the 
defendant to prove its absence. The plaintiff must prove the 
defendant's knowledge of the animal’s dangerous tendency 
or disposition, e.g., that his dog tried to sprmg on a person.*® 
It is not necessary to show that it had actually hurt another.*^ 

13 Hale, P.C. 1, 430; JtasoH v. Keeling, (1699) 12 Mod. 332; Smith 
V. Pi lah, (1747) 2 Str. 1253, where tibo owner of a dog was held liable 
for a second biting ns he ought to have hung it on tlio first notice. 

14 (1846) 9 Q.B. 101; see also Jackson v. S?att/*5on, (1846) 15 M. 
& W. 563; Card v. CW, (1848) 5 C.B. 622. 

15 Lowery v. IValkc^, (1911) A.C. 10; Ganda v. C/iu«i Lai, 

(1015) 19 C.W.N. 916. 

16 Hudson V. Pohe)'ts, (1851) 6 Ex. 697, 

17 Baker v. Snell, (1908) 2 K.B. 825; Osborne v. 

<1896) 2 Q.B. 109; Lennon v. Fisher, (1923) 25 Bom.L.B. 873: A.I. 
K. 1924 Bom. 207. 

1^^ Jackson v. Smiih>son, (1846) 15 M. & W. 663. 

1? See Rolle Abr. T, 4. For the history of ‘scienter’, see Wigmore, 
Selected Essavs on Torts, p. 30. 

20 7rorr;)‘v. Gi7?in^7. (1866) L.H. 2 C.P. 1; Li^xev, Taylor, (1866) 
3 F. & F. 7.31; w’hile trying the latter case, the stor^’ is related how 
Martin B.„ a lover of dogs had the dog in question, a ferocious one, 
brought near him and was caressing it and putting his fingers into its 
mouth with the result that the jury gave a verdict for the defendant; 
see Beven, Negligence, Vol. I, p. 670. 

21 Osborne v. ChoequeeX, (1896) 2 Q.B. 109; OlanviUe v. Suftoii> 
<1928) 1 K.B. 671. 
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Proof of scienter must relate to the particular harm caused; 
the fact that a horse was prone to bite other horses is not evi¬ 
dence when it bit a man. Knowledge of members of his 
family^^ or of his servant^^ is knowledge of the defendant. 
Knowledge of a servant unconnected with the custody of the 
animal is not sulhcient.^^ It is actual knowledge that should 
be proved and not mere means of knowledge. ^6 When the 
plaintiff does not allege or prove scienter he cannot recover 
for the injury. In Mason v. Keeling,^ Holt, C.J., refused to 
allow an action for injury caused by a dog without such proof. 
In Cox V. BurhidgCf^ where the defendant's horse which was 
being depastured in a field near a road got into a road and 
kicked a child playing there, he was held not liable as there 
was no proof of scienter; nor could he be made liable in tres¬ 
pass as the injury happened not in the plaintiff’s premises but 
in a highway. In Meath's Garage, Lid. v. Hodges,^ an action 
for injury to a motor car due to some of the defendant’s sheep 
driven on a highway getting under the car and overturning it 
was dismissed. In Manton v. Brocklehanh,^ the defendant was 
held not liable for injury to the plaintiff’s horse by 
his mare kicking it. Similarly actions were dismissed, 
where an ox which was being led through a street 
escaped into an adjoining shop and did damag’e with¬ 
out any negligence of the person in charge of it,® 


22 Gladman v. Johnson, (1867) 36 L.J.C.P. 153; Applehee v. 
Percy, (1874) L.R. 9 C.P. 647. 

23 V. Casella, (1872) L.B. 7 Ex. 325; Prakash v. Harvey, 
(1909) I.L.E. 36 Cal. 1021: 13 C.'W.N. 1123. 

24 Stiles V. Cardiff Steam Navigation Co., (1864) 33 L.J. Q.B. 
311; Colget v. NorrSsK (1887) 2 T.L.R. 471; Knott v. L. C. C. (1934) 
1 K^.B. 126. 

25 But see White v. Steadman, (1913) 3 K.B. 340, which was how¬ 
ever a case of contract; scienter is unnecessary where there is a breach 
of a contractual duty to take care; STmth v. Cook, (1876) 1 Q.B.D. 79; 
see also Svmson v. London General Omnibus Co., (1873) L.R. 8 C.P. 
'390 

1 (1699) 12 Mod. 332. 

2 (1863) 13 O.B.N.S. 431. Above Chap. TV, para. 26. 

3 (1916) 2 K.B. 370. 

4 (1923) 2 K.B. 212; above Chap. IV, para. 26. 

6 Tillet V. Ward, (1882) 10 Q.B.D. 17. 
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a cat trespassed into another’s land and ate his 
pigeons and fowls,® a cat with kittens on seeing 
the plaintilf with his dog bit both/ the defend 2 int’s fowls 
1 j'igiilened by a dog barking at them liew into a bicycle on which 
the pJaintilf was riding on a road.® In the case of dogs an 
exception has been enacted in England by the Dogs Act,® whicl). 
provides that “the owner of a dog shall be liable in damages 
for injury done to any cattle by that dog; and it shall not be 
necessary for the j)erson seeking such damages to show a pre¬ 
vious mischievous propensity in the dog, or the owner’s know¬ 
ledge of such previous propensity, or to show that the injury 
was attributable to neglect on the part of the owner.” A dog is 
therefore no longer allowed his “first bite” at cattle, but re¬ 
tains the privilege against other animals and against men. 

70. Ferocious animals.—In the ease of animals of the 
i'eroeious species, f.r., Icnown to mankind to Ix' ferocious, the 
plaintiff need not prove scienter but can recover for the injury 
on proof that it was caused by an animal of that kind kept by 
the defendant. Though the rule was laid down long ago/®^ 
there have not been many occasions for applying it in England 
to which the Avild animals of the tropics are alien.An 
elephant Avas classed as an animal of that kind both hy the 
Enelisli Court of AppeaD^ and the IMadras High Court.but 
in Burma a different vieAv was taken.The test as to Avhether 
an animal falls under the one class or the other is the 


r> Bvcl'le v. 'Hol'mes, (1926) 2 K.B. 125. 

V Clinton v. (1912) 3 K.B. 118. 

« JTadwelJ V. Bighton, (1007) 2 K.B. 345. 

0 (1871) 34 & 35 Viet. o. 56; (1906) 6 Edw. VTT, o. 32. The liiw 
bility andcr this Act of two persons whose dogs attnoked a flock of sheep 
is, as under the general law, joint and several for the whole damage; 
Arneil v. 'Paterson, (1931) A.C, 560. 

’0 Hale, P.C. I, 430; Mason v. Kctelinpy (1699) 12 Mod. 332; Jf. v.. 
nipfjtns, (1730) 2 Ld. Raym. 1583, 

n Prsozzi V. Tferril?, (1858) 1 P. F, 92 (a bear); MarJer v. 
BaV, (1900) 16 T.L.R. 239 (a zebra). 

12 Filhurn v. People's PalacCy (1890) 25 Q.B.H. 258. 

13 Ve^apuraiH v. Koppan Nair. (1911) I.L.R. 35 Mad. 708 : 2t 
M.Tj..T. 434. 

14 Manng Kyow v. Ma Ki/ia, (1900) 7 Bur.L.T. 73, 
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“experience of mankind.In Manton v. Brocklehank,^^ the 
Court of Appeal refused to hold that a horse when left at large 
with other horses in a field is a dangerous animal. It may 
cause harm occasionally by kicking or biting but it was not a 
fact of such notoriety that a court must take judicial notice oi 
it. The test of liability is the keeping or possession of the 
ferocious animal. Whether the defendant was in possession 
of it is a question of fact.^® It is unnecessary that the defen¬ 
dant should be its owner.^® He is however not liable if he has 
not brought or kept it but it is naturally on the land and 
escapes, e.g,, a wild animal in his forest, rabbits or rats on his 
land.^® In view of the above clear test it is unnecessary to go 
back to old distinctions between animals ferce natxvrce and 
animals mansnetm natime^ or between those in which a man 
has valuable property for the purpose of suing them in trover^- 
or for their being distrained,or for the purpose of the law of 
larceny, and those in which he has no such property. The 
older views as to civil liability based on these tests are not rele¬ 
vant for the present purpose.2^ Thus it was formerly the view 
in England—based on the Roman —that in the case of 

wild animals or animals ferm naturce a person has no proper¬ 
ty and was not liable for the harm done by them after their 
escape from his custody.2^ 

15 Filhurn v, FeopWs Palacej above. It is a question of law for the 
judge and not of fact for the jury, 

16 (1923) 2 K.B. 212. 

17 Brady v. Warrerif (1900) 2 Ir. E. 632 (the defendant held lia¬ 
ble for damage done by deer which had escaped six years ago and had 
been at large ever since); Vediapuratti v. Koppan Navr, (1911) I.L.R. 
35 Mad. 70S : 21 M.L.J. 434. 

18 North V. Wood, (1914) 1 K.B. 629 (father held not liable for 
dog kept by daughter at her expense in his house). 

19 MoKone v. Wood, (1831) 5 C. & P. 1. 

20 JBrady v. Warr^, (1900) 2 Ir.R. 632; Steam v. Prentice, 
(1919) 1 :S:.B. 394. 

21 E.g., Nannam v. MocTcett, (1824) 2 B. & 0. 934 (rooks). 

22 As to distraint of deer, see Sm.L.C. Yol. I, 503. 

2 S Manton v. BrocldehanTc, (1923) 2 K.B. at pp. 218, 219. 

24 Inst. 4, 9. 

25 Boulston*s ca^e, (1597) 5 Co. Bep. 104 (h) (coney-boroughs); 
Cooper V. Marshall, (1757) 1 Burr. 259 (rabbits); as to a fox see Com. 
Dig. A. 5; Mitten v. Paudyre, (1624) Popp. 161; Holt's dictum in 
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71. Liability for aaimals apart from the above rule.— 

Wlioru the case does not fail under the above two heads, the 
plaiiitili* can recover only if he proves some cause of action like 
jKgligence or nuisance. It is negligence to try an unruly horse 
in a crowded place,^ to take an unbroken colt in a highway 
Avhere it is likely to be frightened by ears or lights,^ to allow 
a dog to run about in a crowded street,^ to leave a horse un¬ 
attended in or near a highAvay, thus alloAving it to escape into 
the highway and do damage.^ to keep beehives near a 
neiglibour’s land with knowledge that the bees fly into it.® 
But it is not negligence merely to take cattle without a light on 
a highway,® or to allow them to stray into a higlnvay from one's 
land,*^ or to fail to fence the land to prevent such straying;® 
and even assuming that there was any such breach of duty, 
injury to men or vehicles on the road by one’s straying cattle 
is not its natural consequence.® Where the defendant had left 
his dog with no vieious pro]')ensities inside his saloon car when 
he had gone into a shop and the dog jumped about and broke 
a panel of glass from which a bit flcAv and hit the eye of the 
plaintiff Avho Avas passing along the higlnvay. it was held that 
the defendant was not guilty of negligence.^® “Persons are 
bound to guard against reasonable probabilities and not against 
fantastic possibilities.”^^ The plaintiff can also succeed if he 

.Ifrt.s'on V. Keeling, (above Cliap. IV, para. 37) was influenced by these 
old \ncAvs. 

1 ^{iehacl v. Alcsiree, (1676) 2 Lev. 172. 

2 Turner v. Coaiea, (1917) 1 K.B. 670; Phin v. Peir, (1906) 32 
T.L.U. 45. 

3 Pifeher v. ^^arfin, (1937) 3 A.E.R. 918; also a nuisance, per 
Atkinson, J. 

4 Oagler v, TlanV.s, (1924) 2 K.B. 75; Veen v. Vaxnes, (1935) 3 
K.B. 282. 

5 0*Gorman v. 0*Gorman, (1903) 2 Ir. R. 573. 

e Caiehpole v. Minster, (1914) 109 L.T. 953. 

7 Jones V. Lee, (1912) 106 L.T. 123; see also Higgins v. SearJe^ 
(1909) 100 L.T. 280; Ellis v. BangarJ, (1912) 106 L.T. 51; TTcoth's 
Garage v. TJodges, (1916) 2 K.B. 370. 

^ Jones V. Lee, above. 

9 Jones V. Lee, above. 

10 Pardon v. Harcourt-Pirington, (1932) 49 T.L.R. 215 (H.L.). 
See also Sycamore v. Levy, (1932) 147 L.T. 342. 

11 49 T.L.R. at p. 217, per Lord Dunedin. 
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proves a public or private nuisance due to the animals and the 
•damage to be its natural consequence.^^ 

72. Theory of absolute liability for harm done by animals. 

—In Bylcmds v. Fletcher, Justice Blackburn regarded the old 
rule of liability for the escape of cattle and the rule of liability 
in May v. Burdett for injury by the escape of dangerous 
animals as authorities for the principle of absolute liability. It 
may be observed however that the analogy between the two rules 
is only on the surface. They differ in some important 
respects.^® The liability for damage done by the escape of 
cattle was always regarded as absolute and was remedied by 
the action of trespass.^^ Damage done by other animals was 
remedied by an action on the case of negligence, and scienter 
has been regarded only as proof of negligence.^® It is difficult to 
regard the rule in May v. Burdett as an instance of absolute 
liability, because it requires knowledge of the dangerous charac¬ 
ter of the animal, while such knowledge is unnecessary in the 
case of other things likely to do mischief.^® The case of 
•damage by a wild animal was regarded as an exception to the 
normal rule requiring proof of scienter.^*^ Besides, while 
-cattle-trespass is a form of nuisance, harm done by a dangerous 
-animal may be actionable though it did not escape from tlie 
defendant's land into another's as where a vicious dog kept 
by the defendant attacks a guest in his house. 

73, Fire.—In England the liability for damage by fire is 
regulated by a statute of George III^® which enacts that “no 
action shall be maintained against a person in whose house, 

12 Dewell V, Sanders, (1618) C?ro, Jae. 490 (private nuisance due to 
pigeons); Farrer v. Nelson, (1885) 15 Q.B.D. 258; see 41 & 42 Viet, 
c. 68 (prohibition of keeping the Colorado beetle). 

13 They also differed in the way they came into the English law. 
In origin no doubt both were traceable to the nosal surrender of ancient 
times. But while the rule of cattle-trespass prevailed both in the English 
and the Roman law, the latter rule came from French sources; Wigmore, 
Selected Essays on Torts, p. 31. 

14 Above Chap. IV, para. 24. 

15 FlernMig v. Orr, (1855) 2 Macq., (H.L. Sc.) 23, per Lord Cran- 
worth; see also May v. Burdett, (1846) 9 Q.B. at p. 101, per Lord 
Denman, C.J. 

16 Above para. 65. 

17 Hale, I, 430; Wigmore, Selected Essays on Torts, p. 73. 

18 The Fires Prevention (Metropolis Act), 1774 (14 Geo. ITT, c. 78) 
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('h^iniber. stable, baiTi or otlier building or in whose estate any 
fire shall accidentally begin.'* Tlie position in England prior 
to this Act was that under the common law. or “the custom of 
the realm,’* an owner of a house was absolutely liable for 
damaiic due to fire in liis premises, unless it w^as due to an act 
of God or of a trespasser^® In Turherville v. golt, 

C.J., and other judges held that the custom of the realm 
applied to a fire made by a man in his field as well as in his 
iiouse and that he was answerable for a fire started by his 
servant. 

“lie must at liis peril take care that it does not, through bis neglect^ 
injure hi.s nciglibour; if he kindle it nt a proper time and place, and the 
violence of the wind carry it into his neighbour’s ground, and prejudice 
liim, this is fit to be given in evidence.” 

It must, however, be borne in mind that we should not 
read into this or other old authorities modern distinctions be¬ 
tween different forms of liability. When Holt, C.J., used the 
phrases ‘at his peril’ ^ind ‘neglect' in the same breath, he could 
have had no such distinctions in Ids mind. The result of the 
Act is that a person is not liable for damage due to fire begin¬ 
ning accidentally in his ])remises.2i He is, however, liable for 
fire caust'd Avilfully or negligently by himself or by others in 
his liouse or estate with his permission, but not by a stranger 
or trespasser.22 Tlie negligence may consist in allowing a fire 
to b(‘gin or allowing a fire winch began by accident or by the 
act of it stranger to spread.The wilful or negligent conduct 

s. 80. In spite of its title, it was a general law applicable to the whole 
country; Filliter v. Phippardy (1847) 11 Q.B. 347; The Railway Fires 
Prevention Act, 1005 (5 Ed, 7, c. 11), and Amendment Act, 1923, make 
railway companies liable for damage to agricultural land or crops up to 
£200, when the damage is due to fire from sparks from their loco¬ 
motives. 

FiUiter v. Phippardy (1847) 11 Q.B, 347, per Lord Denman; 
Musgrovc v. Pandelis, (1919) 2 K.B. 43, 46. 

20 (1697) 12 Mod. 252; for an earlier authority see Beaulieu v. 
Finglaviy (1401) T.B. Hon. IV fol. 18 pi. 5, per Markham, J,; 
Kenny, Oases on Torts, p. 589. 

21 Collingwood v. Some and Colonial Sioresy (1936) 3 A.E.B. 200: 
below para, 76. 

Filliter v. Phippard, (1847) 11 Q.B. 347; see also Vaughan v. 
Menlorcy (1837) 3 Bing.N.C. 468, which is notable for Tindal, C.J.'s 
enunciation of the standard of care in the law of negligence; see below 
Chap. XTV, para. 3, 

2 o See per Scrutton, L.J., in Joh Fdwards v. Birmingham Naviga- 
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may be on the part of the occupier's servant,contractor,25 
invitee or licensee. In Musgrove v. Pandelis,^ the Court of 
Appeal held that the Act does not exclude liability under the 
rule in Rylands v. Fletcher, for fire which arose accidentally 
from inflammable material brought by him on his premises.2 
In that ease the defendant was held liable for damage due to 
fire which arose in a garage occupied by him and spread to the 
plaintiff's rooms above and burnt them and his furniture. The 
fire arose when the defendant's servant started the engine to 
move his car. The servant had little skill as a chauffeur and 
was besides negligent in not turning off the petrol tap as soon 
as he saw a fire starting in the carburettor, so that it did not 
'spread to the tank and assume greater proportions. The deci¬ 
sion could, therefore, have been rested wholly on the ground 
of his negligence or the negligence of the defendant in allow¬ 
ing an unskilled servant to deal with the car.^ The Act would 
not apply to a fire which is the result of bringing on one's land 
any inflammable material like an explosive^ or a dangerous 
operation like taking a flash-light photograph of the interior 
of a building.® The Act does not also exclude liability for 
breach of contract. A book-binder was held liable to pay the 


tionSy (1924) 1 K.B. at p. 361; Duke, L.J. in Musgrove v. Pandelis, 
<1919) 2 K.B. at 51. 

24 Jefferson v. DerJ}yshire Farmers, (1921) 2 K.B. 281. A servant 
acting outside the scope of his authority is a stranger; McKenzie v 
MoLeody (1834) 10 Bing. 385. 

25 Black V. Christ CTmrch Finance Co., (1894) A.C. 48; Honey- 
will 4" Stein, Ltd, v. Larhin Bros., (1934) 1 K.B. 191; below Chap. XVI. 

1 (1919) 2 K.B. 43. The older cases of Jones v. Festiniog Ry, 
Co., (1868) L.R. 3 Q.B. 733, and PoweU v. Fall, (1880) 5 Q.B.D. 597 
where railway companies were held liable for fire due to sparks could be 
explained on the ground of nuisance or negligence. 

2 The opinion of Bankes, L.J., that the rule of Rylands v. Fletcher 

was in existence in the common law before the Act and did not come 
within its operation appears to be open to the objection that it introduces 
modern distinctions into medieval rules of liability, as to which see 
HoMsworth, Vol. VIII, p. 468; Wigmore, Selected Essays on Torts 
pp. 78, 79; below para, 83. ’ 

3 East India Distilleries v. Mathias, (1928) I.L.R. 51 Mad 994 • 
55 M.L J. 663. Per Coutts-Trotter, C.J. 

4 Rainham Chemical Works v. Belvedere Co., (1921) 2 A.C. 465 

6 Honey will 4" Steins, Ltd. v. Larkin Bros, (1934) i KB 

191. 
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value of tiie books which the plaintiff had entrusted to him, 
thoii"h the books were destroyed by an accidental fire in his- 
house.^^ As there is no similar enactment in India, there is no 
difficulty in applying the rule in Rylands v. Fletcher, to fires 
wbicli begin by accident from dangerous things brought by a 
person on his land. 

74. Bringing or accumulating on the land.—^The rule 
applies only if the defendant brings or accumulates on his land 
something tliat is likely to escape and do mischief. It will not 
jipply to the eseHpe ot things natiu’ally on the land, e.gf., rain 
watf*r flowing from an upper to a lower land,^ sub-soil water per¬ 


colating from a higher to a lower mine,® rocks slipping from an 
upper on a lower laud owing to action of the weather,® weeds, 
vermin or wild animals naturally on the land.^® In such 
cas(‘s. liability is not absolute but may arise by negligence.^^ 
\Vb(‘re a third party has brought or accumulated a dangerous 
thing on the defendant’s land without bis knowledge or leave, 
the def('ndant is not liable. He woidd, however, be liable if 
be negligently allowed the danger to continue.^® The rule may 
aj)ply to tlie pt'i’.son who brought it. Where the defendant 
pt'iuiiits him to do s(>, both would be absolutely liable.^ 

75. Restriction of the rule to extraordinary user.—To the 
above formula that ‘the defendant is liable if ho brings or accu- 


<• Shair V. Si/mmons, (1917) 1 K.B. 799. 

7 Above i)nrn. 27. 

H StmtU V. Kenricl\ (1849) 17 C.B. 515; for other cases see below 
75; see nlso Bartfctt v. Totte7\ham, (1932) 1 Ch. 114. 

0 Poutardawr Puyal 7>. C. v. Moore-Gtrjnu (1929) 1 Ch. 656. 

10 BotiJston*s Case, (1597) 5 Co. Bep. 104 (b) (coney-boroughs); 
Cooper V. ^rarshall (1757) 1 Burr. 259 (rabbits); GUes v. WaUcevt 
(1890) 24 Q.B.T). 656 (thistles); Brady v. TTorrm, (1900) 2 Ir. R. 
632 (rabbits); Sfearn v. Prr»/(Vc, (1919) 1 K.B, 394 (rats). It i® 
othorwiso if the (lofondnnt uses his land for gathering or breeding game; 
Farrer v. Nelson, (1885) 15 Q.B.D at p. 260. 

n Proprielors of Mar pate Pier and Harhoxtr v. Margate 
Tov'u Council, (1869) 20 L.T.N.S. 564; above para. 68. 

12 TT/n/aiorr.f, Lid. v. Siojxford, (1909) 1 C\\. at p. 438; see also 

Brady v. TT^arrm., (1900) 2 Tr. R. 632; Edwards v. Rirtnin- 

gham Navigations, (1924) 1 K.B. 341; Svxifh v. O. TT. Eaihpay, Co.y 
(1926) 42 T.Tj.B. 391 (the defendants, a railway company, held not lia¬ 
ble as there was no negligence in stopping the leak in a petrol tank 
placed in their premises by the consignor) . 

13 Pabdirt?)!- Chemical Worlds v. Belvedere Fish Ouano Co*, (1921) 2 
A.O. 465: (1920) 2 K.B. 487, 500. 
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mulates on his land something likely to do mischief if i*: 
escapes/ there is high authority^^ for interposing a condition 
that the bringing or accumulation should be a non-natural or 
extraordinary user of land; or in other words, natural or 
ordinary user is suggested as a defence or exception to the 
rule of absolute liability. Lord Cairns’s judgment in Eyland^ 
V. FletcherP-^ has lent support to this view. There are two 
classes of cases where this defence has been invoked; first, the 
working of mines on one’s land with the result that under¬ 
ground water which is set free percolates, by force of gravita¬ 
tion, to mines on a lower level, and second, the use of water- 
closets, cisterns, gutter pipes, etc., on the upper floor from 
which water escapes by accident to the lower floor in a house. 
In the first class of eases it has been settled for a long time that 
there is no liability, if the owner of the upper mine works it in 
the ordinary and usual way.^® But it is otherwise if he pumps 
water on to other property.^'^ Similarly a person is entitled 
to protect his land from a flood by putting up an embankment 
though the result may be that the water finds its way into 
another’s land;^® but he has no right to divert a flood which 
had come on his land to other property for relieving his own.^® 


14 Farewell, L.J., in West v. Bristol Tramways Co. (1908) 2 K.B. 
at p. 23; Fletcher-Moulton, L.J., in Wing v. London General Omnibus 
Co., (1909) 2 K.B, at p. 665; and in Bichards v. Lothian, (1913) A.C. 
263; Lord Buckmaster in Eainham Chemical Works v. Belvedere Fish 
Guano Co,, (1921) 2 A.C. 465 at 471; Slesser & Scott, L.JJ., in Western 
Engraving Co. v. Film Laboratories, Ltd., (1936) 1 A.E.E. 106. 

15 Above para. 64. 

16 Smith V. Kenrick, (1849) 7 C.B. 515; Lomax v. Stott, (1870) 
39 L.J. Ch. 834; Fletcher v. Smith, (1877) 2 A.C. 781; Wilson v. 
Waddell, (1876) 2 A.C. 95; West Cumberland Iron ^ Steel Co. v 
Kenyon, (1879) 11 Ch.D. 782. Bartlett v. Tottenham, (1932) 1 Ch] 
114. See also Wilkins v. Leighton, (1932) 2 Ch. 106. 

17 Baird v. Williamson, (1863) 15 C.B.N.S. 376; Westminster 

Brymbo Coal S’ Coke Co. v. Clayton, (1866) 36 L.J. Ch. 476. 

18 meld V. L. # N. W, By. Co,, (1874) L.B. 10 Ex. 4; Gerrard v. 
Crowe, (1921) 1 A.C. 395; see also B. v. Pagham, (1828) 8 B & C* 
355; Meneies v. Breadalbane, (1828) 3 Bligh. (N.S.) 414; Shvdramappa 
V. Mahomed, (1920) 22 Bom.L.R. 1107: 59 I.C. 391; as to driving 
away a swarm of locusts, see Greyvensteyn v. Mattingh, (1911) A 
355. 

19 Whalley v. L. and Y. By. Co., (1884) 13 Q.B.D. 131- Sami 

VXlah V. Mokund Lai, (1921) I.L.B. 43 All. 688: 19 A.L.J 736* 
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It, is possible to explain the immunity of the mine-owner with¬ 
out resort to this defence. The rule itself does not apply to 
him, because he neitlier brings nor accumulates water on his 
land.20 Besides, ho can i*ely on another ground of excuse, 
viz., that the owner of the lower mine voluntarily took the risk 
of its inundation by altering the natural condition of his land 
and not guarding himself against the results of that alteration 
by leaving sufficient barriers against percolation of water.^i In 
the second class of cases, 22 a similar ground of defence is avail¬ 
able. because a person who occupies the lower floor of a house 
with such usual features of domestic convenience as a cistern 
or a water-closet in the upper floor may be deemed to have 
agreed to take the risk of any accidental escape of water not 
due to the negligence of the occupier of the upper floor. 
Where the water was intended for the use of the plaintiff also 
in the ground floor, then the defence of implied consent is 
stronger. In Carstair<i v. Tayhr,^^ ^Yater on the roof of a 
warehouse was collected in a water-box made of M’ood and dis¬ 
charged by a i)ipe into a drain. The box and pipe M'ere from 
time to time examined by a competent person employed by the 
defendant, but in the interval between two dates of examina¬ 
tion a rat gnawed a hole in the water-box and water escaped 
and damaged the goods of the tenant of the ground floor. The 
plaintiff was held not entitled to recover. In Ross v. 
Fcddcn'^^ where water from a water-closet which was kepi 
for the sole use of the occupant of the upper floor escaped and 

M. S. Hy. Co. V. Maharaja of Pithapurajn, A.I.R. 1937 Mnd. 703; 
Kurshrd v. Secraiary of State for India, A.I.R. 1937 Pat. 302, 

-c r/,, Mohotal V. Bai Jirl-orc, (1904) I.L.R. 28 Bom. 472: 0 Bom. 
li.R. .^20 (tho defendant who dug n trench for a foundation wMeh re- 
sulto^l in water collecting there and damaging tho plaintiff*9 wall, not 
liahle); Kcnarani v. Srishtidar, (1912) 16 C.W.N. 875: 15 I.C. 543 
(the defendant lowered land for cultivation which resulted in flood rnn- 
ning over it on to the plaintiff’s, not liable) . 

21 Bylands v. FJetcher, (1868) L.R. 3 H. L. at pp. 339, 341. 

22 Carstairs v. Taylor, (1871) Li.R. 6 Ex. 217; Boss v. FflddeH, 
(1872) L.R. 7 Q.B. 661; Anderson v. Oppenheimer, (1880) 5 Q.B.D. 
602; Blake v. Land and Bouse Propcrfiy Co., (1886) 3 T.L.R. 667: OUt 
V. Bdmiin, (1895) 11 T.L.R. 378; Blake v. Woolf, (1898) 2 Q.B. 426. 

25 Above. 

24 Above; cf. Cheater v. Cater, (1918) 1 K.B. 247 (a lessee of 
preiniso.s with yew trees) . 
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damaged the plaintiff's goods in a lower floor, Justice Black¬ 
burn observed that to such a ease Rylands v. Fletcher would 
not apply. In Rickards v. Lothian^^ the plaintiff's goods were 
damaged by the escape of water from a lavatory basin in an 
upper floor due to the mischievous act of a stranger in opening 
the tap and plugging the waste-pipe. In delivering the 
judgment of the Privy Council Lord Moulton held that the act 
of a stranger was a good excuse but added also that the rule 
in Rylands v. Fletcher had no application to ordinary user of 
land or such a use as is proper for the general benefit of the 
community.^ Similarly where the defendants stored water 
in the second floor of certain premises for their manufacturing 
purposes, they were held liable for the escape of water to a 
lower floor and that the above defence was not available to 
them; but the defendants were also found to have been 
negligent in that case.^ 

76. Criticism of the theory of ‘extraordinary user’.— 
It is submitted that notwithstanding the dicta in the above and 
other cases, there is not sufficient warrant for imposing the con¬ 
dition of extraordinary user on the operation of the rule. In a 
large class of cases the condition seems to be really involved 
in the phrase, ‘likely to escape and do harm', which can only 
be applied to unusual or hazardous works or undertakings. 
But its addition as a part of the rule appears to introduce 
needless difficulties. To keep cattle or to have a drain in a 
man's premises is an ordinary or natural use of property but 
if cattle or sewage escape to adjoining property he is liable. 
Besides the phrases ‘natural' and ‘ordinary' are vague and 
indefinite and would deprive the rule of much of its precision 
and certainty.^ In Nichols v. Mwrsland^ Baron Bramwell said 
that a reservoir was a reasonable use of property beneficial to 

25 (1913) A. C. 263. 

1 (lOlS) A.C. at p. 279. 

2 Western Engraving Co. v. Film Laboratories, Ltd., (1936) 1 A. 
E.E. 106. 

3 “Natural user” should not be confused with “things naturally on 

the land'' because it may be natural user to bring things artificially on 
the land; per Lawrence, L.J. in Bartlett v. Tottenham, (1932) 1 Ch. 
at p, 131. Above para. 46. ^ 

4 (1875) L.R. 10 Ex. at 260; below paraV'SOT. ' 

T-35 
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the community. In Farrcr v. Nelson^ Pollock, C.B. expressed the 
opinion that a person was making a natural use of his land by 
bringing a reasonable quantity of game {viz., pheasants) though 
they went and ate his neighbour’s corn. In Steam v. Pren¬ 
tice’^ the plaintirt' complained that the defendant kept a heap 
of bones for manufacture of manure and the bones caused rats 
to gather which escaped and ate the plaintiff’s corn. The 
defendant was held not liable on the ground that rats were 
fene nuturoe and the defendant was not responsible for theii 
coming on the land, and also on the further ground that it was 
not i)roved that the defendant had kept any excessive quantity 
of bones. This would suggest that he was making a proper 
user of his land. It has been observed in recent cases that 
the bringing of gas^ or electricity* for lighting or other 
domestic purposes is a natural user of land. These cases 
illustrate the difficulties involved by the use of the above 
phrases. It has already been observed that natural or ordi¬ 
nary user is also no defence per sc to ordinary liability for 

nuisance.® 

77. Escape of the thing and consequential damage.— 
Tlie second condition of the rule is that the thing escaped^® 
and eaiLsed damage as a natural eonsequence.ii The damage 
must be substantial. In Eastern & South African Telegraph 
Co. v. Cape Town Tramways Co.,'^^ the plaintiff’s, a telegraph 


5 (1885) 15 Q.B.D. at p. 258. 

« (1919) 1 K.B. 394; c/., Bland v. Yates, (1914) 55 Col., J. 612 (a 
case ul nuisance by floas and rats); 0*Gorman v. O'Gorman, (1903) 2 
Ir. R. 593 (nuisance by wild bees); above para. 30. 

7 Miller V. Acidic d'* Sons, Collieries, (1934) S-O. 150 (Ct. ol’ Scss.). 
s Cofhigioood v. llome <)'* Colonial Stores, (1936) 1 A.K.R. 74; 3 A. 
B.K. 200; Olianal v. Mangoon Indian Telegraph Assn., (1935) I.L.B. 

13 Rang. 309. 

a Aliovc paras. 40 and 01. 

M- Pouting V. Xoakes, (1894) 2 Q.B. 28J (the defendant held not 
liable t'ur tlie plaintifl’s horse eating tho leaves of a yew tree ^vithin 
Hie t’cl’endant’s boundary); sec also v. Newhcrrn, (1871) L.R. 

7 Q.B. 31. 

11 Goodhody v. Poplar Borough Council, (1915) 84 Ti.J.K.B. 1230 
(the defendants who stored electricity in a chamber held not liable for 
explosion duo to gas leaking from adjoining gas mains and mixing with 
a burnt fuse in the chamber) . 

1? (1902) A.O. 381. 



NtriSANCEi. 




company, complained of interference with the working of a 
specially sensitive recording apparatus by the escape of electri- 
city from electric cables of the defendants, a tramway company. 
The plaintiffs could not recover, because there was no tangible 
or sensible injury to any person or property, unless it was “to 
the paper which was smudged by the eccentric action of the 
recording apparatus.” Lord Eobertson observed that “a 
man cannot increase the liabilities of his neighbour by apply¬ 
ing his own property to special uses, whether for business or 
pleasure. This decision should not be understood to lay 

down that a person is not liable for injury to weak or delicate 
property. In Hoare v. McAlpme^^ it was held that the de¬ 
fendant was liable under the rule of absolute liability for 
causing structural damage to an old and unstable house by 
vibrations due to his driving a large number of piles in his 
premises. 

78. Extension of the rule in Rylands v. Fletcher.— 
Though the rule was laid down in a case of injury to the pro¬ 
perty of an adjoining occupier the width of its language has 
led to its extension beyond the sphere of nuisance. It has thus 
outgrown its original dimensions and has become a general 
rule of liability in the law. In Cliarmg Cross Electric Supply 
Co, V. London HydraAdic Power it was held that the rule 

could be applied as between two persons who were using a 
highway and that the defendants whose water pipes were laid 
near the plaintiff’s electric cables under a road were liable for 
damage arising to the cables from water bursting from their 
pipes. Similarly the rule M'ould apply to a dangerous thing 
brought by the defendant on a highway and injury arising to 
a person passing along, or to a person or property near the 



13 (1902) A.C. at p. 393. 

14 (1923) 1 Ch. 167; above para. 65, note 14. 

15 (1914) 3 K.B. 772. It has been (however suggested that this 
may be treated as a case of a nuisance to a highway; see Ooodhody v. 
Poplar Borough Council, (1914) 84 L.J.K.B. 1230, Sankey, J.; see also 
Batcheller v. Tunbridge Wells, (1901) 17 T.L.R. 765. 

IG Per Fletcher-Moulton, L.J. in Wing v. London General Omnibus 
Co., (1909) 2 K.B. 652 at 655. 
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highway .A person who is not the occupier of property, e.g.f 
a guest or invitee in it may sue for harm caused by the escape 
of a dangerous thing from the defendant’s land.^® 

79. Exceptions to the rule in Rylands v. Fletcher.— 
The exceptions or defences that have been recognised in 
Hylands v. Fletcher and later cases are; (a) the act of God, 
(b) the act of a third party, (c) the plaintiif’s own fault, 
(d) the plaiutiif’s consent, {e) statutory authority. The act 
of the King's enemies may also be a defence^® but no instance 

of it has arisen. 


80. Act of God.—This term^o i-efers to such overwhelm¬ 
ing operations of natural forces as a tempest or an extra¬ 
ordinary rainfall and Hood. in Greeywck Corporati07i v. 
Caledonian liailivay the House of Lords adopted the 

following definition of a similar phrase in tlie Scotch law: 

^‘Vamnum fatale oecuriouces are those circumstances which no 
human foresiglit can provide against, and of which human prudence is 
not bound to recognise the possibility, and which when they do occur, 
tlicrci'orc, arc calamities that do not involve the obligations of paying 
for tlto consctiuciu’cs that may result from them.’^ 

fcjuch occurrences are recognised also as exceptions to 

another rule of absolute liability in law, viz.f the liability of 

common carriers for the loss of goods entrusted to tbem.^^ 

This defence involves the eonditioii that the defendant is not 

guilty of negligence or a broach of duty to take the precautions 


17 North ll'cstcrn Vtititics, Ltd, v. London Guaranttc if* dccuJant 

Co., (1930) A. C. 108; below para. 81. 

i*'' Milva V. Loi'cat Jioclc Granitv Co., (1918) ol T.L.K. 500; Good- 
Uoily V. Loptar Borouyh Council (1911) t^l L.J.lv.B. 1230. 

10 r iMellish, L.J . in Nichols v. Marslandf (1870) 2 Ex. 1>. at p. 5. 
-0 As to its use ia the Uomau law, sec 1). 19, 25, 5; H. 39, 2, 24, 4; 
ulher etjuivaleuts wore daotiium fatale (D. 4, 9, 3, 1; 1>. IS, 0, 2, 1)» 
Its naturalis (D. 19, 2, 59), in*' major (D. 4, 9, 3, 1); and ca^u-s major 
(D. 44, 7, 1, 4); for the~usc of the term force tnoJritiCf see Maisoukis v. 
Pric&‘(m«M 6- Co., (1915) 1 K.B. 081. The Latin maxim was actus De\ 
ncmini facit utjiin'flm. In G, IV. Ky. Co. v. S. 6 '. MostyHf (1928) A.C. 
at p. 93, Lord riiillimore said of the phrase that it was “an uuthoologi- 
cal expression well understood by lawyers’^, but Lord Blunosbvirgh in the 
same case “gave a theological colour to it and spoke of it as tu\ irresisti* 
blc and unsearcJiablo Providouco nullifying all human eftorP'; Salmond. 
Torts, p. 594. 

21 (1917) A.C. 556 at p. 570. 

2 -' Fonvard v. Piltanh (1785) 1 T. K. 27; below Chap. XV, para, 7. 
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reqi3ired in the circumstances to avoid damage arising from 
such occurrences. In this sense the defence should be available 
also for the smaller liability arising in an ordinary action for 
negligence. In By an v. Yimings^^ the defendant’s driver who 
appeared quite fit when he took out his car died suddenly while 
driving and the car swerved on the pavement and hurt the 
plaintilf. The Court of Appeal held that the defendant could 
not foresee such an event and was not liable for negligence or 
nuisance. Slesser, L.J. described the event as an act of God. 
The well-known cases relating to this defence arose out of 
extraordinary rainfall.^^ The latent defect in the soil which 
led to the flow of water underground in Eylands v. Fletcher 
was e^ddently not an act of God.^^ In Nichols v. Marsland^^ the 
defendant had some artificial lakes in his land and on account 
of an extraordinary rainfall and flood, the embankments were 
breached and water escaped and damaged the plaintiff’s proper¬ 
ty. It was found as a fact by the jury that there was no negli¬ 
gence in the construction of the lakes and the rain was excessive. 
It was, therefore, held that the defendant was not liable. On 
the other hand where the defendant is under a duty to take 
precautions against an extraordinary rainfall, flood or other 
natural forces and is guilty of a breach of that duty, the de¬ 
fence fails.^ In Greenock Corporation v. Caledonian Bail- 
way Co.^ the Corporation of Greenock in Scotland had 

23 (1938) 1 A.E.R. 522. 

24 Thomas v. Birmingham Canal Co., (1879) 43 L.T. 435; Diccon v. 

Metropolitan Board of Worlcs, (1881) 7 Q.B.D. 418; Blyih v. 

Birmingham Water Works, (1856) 11 Ex. 781 (a case of frost but not 
pleaded as act of God); In Turh^ville v. Stamp, (1697) 1 Ld. Raym. 
264; Holt, C.J. suggested a tempest as a possible excuse to liability for 
fire. 

25 In Dixon v. Metropolitan Board of Works, (1881) 7 Q.B.D. at 
p. 422, Lord Coleridge said, “I do not feel sure that I have mastered 
the distinction in principle between the eases. Bylands v. Fletcher and 
Nichols V. Marsland.'* 

1 (1875) L.R. 10 Ex. 255; 2 Ex. T>. 1. 

2 Nitrophosphate Chemical Manure Co. v. London ^ St. Katherine 
Docks Co., (1878) 9 Ch.D, 503, 519; City of Montreal v. Watt, (1922) 

2 A.C. 555; Baldwins, Ltd. v. Halifax Corporation, (1916) 85 L.J.K.B. 
1774; A. G. v. Cory Bros, (1921) 1 A.C. 521, 536; Buck v. Williams, 
(1858) 3 H. & N. 308; Harrison v. G. N. By. Co., (1864) 3 H. ^ G. 
231. 

8 (1917) A,C. 556, 
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divorted a iiatiiral stream for constructing a paddling pond 
for eliildreii and Avas held liable for the damage done by an ex- 
traoi dinary rainfall and flood. The blouse of Lords distinguish¬ 
ed tlie decision in Nichols v. Marslayul on the ground that it 
proceeded, first, on the footing that the case was one merely of 
accumulation of water in a reservoir which did not require the 
same degree of care as diversion of a natural stream, and 
secondly, on the verdict of' the jury that there -was an act of 
God.^ Whether there is a duty to take precautions against 
extraoi'dinary events like an unusual flood or storm would de¬ 
pend on the facts in each ease. If there is such a duty, an 
extraordinary rainfall or storm is no more an act ol God than 
an ordinary shower or even a drop of rain, though all these 
are acts of God in a literal sense.® Tlie duty of a person who 
builds a dam and obstructs the natural flow of a river is to 
prevent damage and if damage results, he is liable.® In 
Nichols V. MorslaiKp Baron Bramwell observed, “I am by no 
means sure that if a man kept a tiger, and lightning broke his 
chain, and lie got loose and did mischief, the man who kept him 
would not be liable.” This opinion appears to be inconsis¬ 
tent with a rule which admits act of God as an exception. It 
would, however, be intelligible if the rule were really one of 
absolute liability which it is not. Such a rule would impose 
on ]>er.sons wlio engage in ultra-hazardous activities like keeping 
wild animals or explosives a liability for consequences of un- 


4 Tho effect of the later case is however to throw considerable doubt 
on the correctness of tlie decision on tho facts in iYic7io?s v. ^Farslan^y 
prr Rcriitton, Tj-J., in G. v. Corif 7»rox., (1910) 115 T.L.R. p. 574. 

//ac/.* V. (1S."S) 5 11. A N. aOS, iUO, UramwoU, B. said: 

There is a French savin" ‘there is nothing so certain as that which ia 
unexpected*. Tn like manner, there is nothing so eertain as that some¬ 
thing extraoiilinarv will happen now and then.** Therefore the defend¬ 
ants were guilty of negligence in not proGding against a storm in 50 
years: for a similar case, see Cilu of Monirral v. ll’n/Y. (1922) 2 A.C. 
555. 


<• 7?. V. Soiiihrrn Canada Power Co,, (1937) 3 A.F.K. 923, at p. 928, 
per Lord Maugham. 

v Ij.R. 10 Kx. at p. 260. The learned judge invokeil a distinction 
between benefieial user and its opposite for this purpose. Ser also Par- 
well, Tj..T. in BarXer v. TJerhert, (1911) 2 K.B. at p. 647, 
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foreseeable natural oeeiu*rences.® In other contexts® the phrase 
‘act of God* bears different meanings. For instance in the law 
of common carriers it is used by way of contrast with the act 
of man. A common carrier is excused in the case of loss of goods 
in a storm, but is liable for loss due to theft or robbery, since 
otherwise he might collude with thieves and robbers.^® On 
the other hand in the present context, acts of God and of man 
are both valid excuses. 

81. Act of a stranger,—In Box v. Juhh^'^ the defendant 
was held not liable for the escape of water from his reservoir 
due to the act of a third person who without the defendant's 
authority or knowledge emptied the water of his own reservoir 
into the defendant's. This defence like that of act of God 
involves the condition that the defendant is not negligent, and 
has not committed a breach of duty to take the necessary pre¬ 
cautions against the interference of strangers. The facts of 
each case must determine the kind of precautions that are 
required. Sometimes a person may be bound to provide 
against the interference of not merely his servants, but licensees 
on his premises, contractors, or even trespassers. He may be 
bound to guard not merely against the neglect but even the 

wilful acts of these people. The question whether a person 

* 

is a stranger for the purpose of this defence, therefore, pro¬ 
perly falls under the issue of negligence. In Stevens v. 


8 Such a rule is recognised in some American decisions and is pro¬ 
posed in the Draft Restatement, 1935, Chap. 20. Below para. 84, note 17; 
Chap. XV, para. 1. 

9 In contracts where ^an act of God* is mentioned as an event 
saving liability for breach, its meaning will be determined by the con¬ 
text. In the case of a ship-building contract an exception of force 
majeur^^ was held to include a coal strike which disabled one of the 
parties from performing the contract, but not a football match or a 
funeral though they were also alleged to have had a similar effect: 
Matsoukis V. Priestman 4 ' Oo., (1915) I K.B. 681; in a contract for 
personal services, permanent illness is ‘an act^of God*; Boast v. Firth^ 
(1868) L.R. 4 C.P. 1; see also Leheaupin v. Crispin, (1920) 2 K.B. 
714; BacTcn^y Borough Council v. Bore, (1922) 1 K.B. 431. 

10 Below Chap. XV, para. 7. 

11 (1879) L.R. 4 Ex.D. 76; see also Wilson v. Newberry, (1871) 
1,3. 7 Q.B. 31,, 
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^Yoo(hrard^'^ the clefeiulaiit was held not liable when his ser¬ 
vant washed his hands in a private lavatory which he was for¬ 
bidden to use, and forgot to turn off the water-tap and thereby 
flooded the lower floor in the premises. Here the defendant 
was not of any negrlijrence as he had taken the necessary 

care by instructing: his servants not to use the water-tap, and 
therefore the servant could be treated as a stranger for the 
present purpose. In Rick(t)’ds v. Lothian^^ it was found as a 
fact that tliere was a failure to provide against the risk of 
negligent use of the water-closet, but a breach of duty to pro¬ 
vide against wilful or wanton Avrongdoing by a stranger Avas 
neither alleged nor found. Therefore the defendant was held 
not liable. In circumstances of greater gravity the duty will 

be higher. In the case of fire there may be a duty to answer 

for the Avilful or negligent acts of servants, contractors, guests, 
or others laAA'fully in one’s premises. In North-Wcst^vn 
Utih'fies, Ltd. v. London Guarantee & Accident a gas 

company Avas held liable for failure to Avatch the operations of 
the scAver authority near its gas mains and guard against inter¬ 
ference Avith them and consequent leakage of gas Avhieh escaped 
into and destroyed certain premises. In Hale v. Jeyiniyigs 
Brothers, the defendants Avho OAvned and operated a machine 
knoAvn as chair-o-plane Avhich Avas a form of roundabout with 
chairs Avhirling at great speed, Avere held liable Avhen one of the 
chairs became detached by the interference of its occupant and 
fell on the plaintiff. In Baker v. there are 


11; (1881) 6 Q.B.D. 318. 

13 (1913) A. C. 203 nt pp. 272, 274; aboA'O para. 75. 

14 Above para. 73. 

15 (1936) A.C. 108. 

Ki (1938) 1 A.E.B. 579. 

17 (1908) 2 K.B. 352, on appeal, ihid, p. 825; nboxit tbia case se^ 
Bovfii, Rolected Ehsovs on Torts, p. 572; Pollock, 25 Tj.Q.R. 317: 
Salmond, Torts, p. 562. The facts of this mncb-tliscn&so6 case were 
that tlio (Icfoiulant, a keeper of a pnblic bouse, bad a dog knoAATi to be 
savage and the servant Avbose duty Avns to take it out and chain it, took 
it to the kitchen and said: ‘U Avill bet the dog will not bite anyone in 
the room^’ and let it go, saying “Go it, Bob^’ whereupon it flew at the 
plaintiff, tho housemaid, and bit her. The trial Court dismissed her 
action on the ground that the servant’s wilful act was not in the course 
of his employment. The appellate Courts disagreed and sent the caso 
for rc-trial as that issue had to be submitted to a jury. 
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dicta^® which suggest that this defence is not available in cases 
of keeping dangerous animals. This view like the dictum of 
Baron Bramwell suggesting that the defence of act of God is- 
not available in such cases is not consistent with the statement 
of the rule in Eylands v. Fletcher. If it were accepted the rule 
would have a different character and content. Even then it 
may be doubtful if the keeper of a wild animal would be liable 
for the wholly wilful act of a third party.^® The learned judges 
who propounded the above ^dew rested it on the theory that the 
keeping of a dangerous animal is wrongful per se. This is 
open to the criticism, first, that no action lies for the mere 
keeping until damage arises, and secondly, that liability even 
for wrongful or negligent conduct extends only to its direct 
consequences and not to consequences which are due 
wholly to an independent agency. If the theory 
were right, managers of zoological gardens and circus- 
proprietors who keep wild animals for public amuse¬ 
ment or for business would be continual wrongdoers. 

82. Plaintiff's own fault, plaintiff's consent and statutory 
authority.—^These are not special defences and apply also to 
normal rules of liability. They may be briefly noticed here, 
(a) Plaintiff’s own fault.—This defence was recognised long 
ago in the case of cattle-trespass where it was due to the plain¬ 
tiff’s breach of duty to fence his land.Similarly a person 
cannot complain of injury due to his meddling with a danger¬ 
ous thing^i or to his trespassing in another’s premises, 22 or to 
some neglect on his part.^® (&) Plaintiff’s consent.—It is illus¬ 
trated by such cases as Car^airs v. Taylor,Bikards v. 
Lotkian.^^ (c) Statutory authority.—^This defence was upheld 


18 Per Cozens-Hardy, M.R., Farwell, L.J., and Sutton, J.; contra, 
per Kennedy, L.J. and Channell, J. 

19 (1908) 2 K.B. at p, 354, per Channell, J. 

20 Above Chap. IV, para. 25. 

21 Marlor v. Ball, (1900) 16 T.L.R. 239. 

22 Sarch v. Blaclchurn, (1830) 4 C. & P. 297. 

23 Bolden v. Liverpool New Gas Coal & CoTce Co., (1846) 3 C.B. 1: 
Lomax v. Stott, (1870) 39 L.J, Ch'. 834. 

24 (1871) L.R. 6 Ex. 217; above para. 75. 

25 (1913) A.C. 263; above para. 75. 

T—36 
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hy \ho Vvivy Council in Marlras Railwaii Co. v. The Zaoiin- 
(lar of Kfirref where a tank maintained by a zainindar 
under statutory authority breached by excessive rainfall. The 
defendant must make out that the particular act cansiinr 
damage was authorised by statute (‘X])ressly or by necessary 
i7ni)lica1 ion: for instance, an authority to make a road pave¬ 
ment was held not to excuse the brinjrinjr of creosote causiu" 
an explosion.^ 


83. Criticism of the rule in Rylands v. Fletcher.— 

Thonprli the rule in Ri/hnuls v. FlcfcJtcr has been adopted by 
tli(‘ Knp-lish Courts,^ and lias become part of th(' common law, 
some (liflicnlties in it cannot be ignored and may be here 
stated, (o) It purports to be a rule of absolute liability,'^ but 
in reality, it is not, by reason of its excejitions. It was ai)pa- 
rently designed to meet the danger aVisin" from hazardous 
works and undertakinjrs which were then becominj^ common with 
the advance of science and industry, but perhaps from a sense 
of caution against makinp: the res|)onsibility too large, was 
hedged I’ound with exceptions which were only added to in 
later cases like Rikords v. Lothian, (h) It is open to the 
criticism tiiat it is really unnecessary. Though it was pro¬ 
pounded in 1807 and since invoked in numerous eases, liability 
could have been imposed in most of them on the ground of 
negligence.® As the rule does not seem to do more than cast 


1 (1874) 1 I.A. 364; for other ensos sec T)unn v. Birminpham Co^aJ 
Co., (1872) L.R. 8 Q.R. 42; yaiionaJ Telephone Co. v, BaJccr^ 
(ISO.'l) 2 (Ml. ISO; Gi*een v. Chelsea ll’ater IVoiTs, (1894) 70 L.T. 547; 
Marl-land v. Mavehesier Corporation, (10,14) 1 K.R. .566, 577; (1036) 
A.f’. 360; ns to pro.soription, s-re helow pnrn 86. 

- V. Behtol Tramwatis Co., (1008) 2 K.B. 14; Bell v. Chesham, 

U. C., (1021) 3 K.B. 427; l^'amirortU v. Mayor of Manehesfer, (1029) 

1 K.B. 533. 

3 Also ndoptccl in Scotland; Eastern cf* South African Telegraph Co. 

V. Cape Town- Tramivays Co., (1002) A.C. at p. 304. Tt has no coun¬ 
terpart in the Bonian law (Pollock. Torts, p. 670 note (s)) or in the 
systems of law founded on it in the continent; Schuster, German Civil 
Law, p. 346. Both the German and French (tivil Codes have a rule of 
absolute liability for keeping dangerous animals, 

4 As to this phrase, above para. 64. 

5 Tn Bhanal v. Bangoon Indian Telegraph Association, Ltd., (1035) 
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the onus of proving absence of negligence and causation on the 
defendant, it has been observed® that the principle of res ipsa 
loquitur'^ in the law of negligence would serve the same pur¬ 
pose. The rule was perhaps considered useful as a convenient 
formula which would dispense with the trial of the issue of 
negligence by judge and jury in certain classes of eases, 
(c) It is inadequate to meet new situations for which the 
doctrine of negligence is also inadequate. Thus for the 
dangers due to the flight of airci’aft a different rule which 
imposed a liability even for accidents which could not be 
averted by all possible care and might be due to acts of God 
was necessary and was supplied by legislation in England.® 
{d) In form it lacks precision and clearness. We have seen 
that the phrase Mikely to do mischief and escape* is vague 
and inartistic.® The phrases ‘non-natural*, ‘abnormal*, 
or ‘extraordinary user* are open to the same criticism.^® A 
rule intended to apply to things so imperfectly described can¬ 
not be satisfactory. It has led to the curious result that the 
only things which can with any certainty be regarded as 
dangerous within the rule are cattle, water, or filth from a 
drain. But gas or electricity supplied for domestic use and 
a motor car driven on a road are not nor according to an Act 
of Parliament is a household fire.^^ (e) The historical basis 
of the rule is also open to criticism.In formulating it 
Justice Blackburn relied on precedents in three classes of 
eases, cattle-trespass, injury by dangerous animals and escape of 


I.L.R. 13 Kang, at pp. 377, 388, Page, C.J. stated that *^the rule in 
Bylands v. Fletcher is only an application of the doctrine of negligence 
and quantifies the degree of care in certain cases^’. It would he per¬ 
haps- more correct to say that the rule might have done so. 

(i Pollock, Torts, p. 507; Jeremiah Smith, Selected Essays on Torts, 
p. 218; Thayer, pp. 603 to 605, 611. 

7 Below Chap. XIV, para. 95. 

H Above Chap. II, para. 10. 

0 Above para. 65. 

10 Above para. 76. 

11 Above para. 76; Br. Stallybrass in 3 Camb.L.J. 382-5. 

12 Above para. 73. 

13 Pollock, Torts, pp. 506, 507; Winfield, 4 Camb.L.J. 193; 42 L. 
Q.K. 37. See also note 6 above. Professor Wigmore had however 
]iigh praise for the rule; Selected Essays on Torts, p. 77, 
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Tvnh*r, filth and stonc'hos4^ While the first was an instance 
of alisolnte liability wo have seen that cases of the second 
class were really actions of nefrligence.^® The third class 
Ix'Ionirs to the category of nnisance which nsnally arises 
from some wilful or nejrli.ffont conduct.The precedents in 
th(‘se cases also helon^r to a period when principles of liability 
woi'c in a crude stajre of develoinncnt and the modern distinc¬ 
tion between liability for nep:lijrence and liability independent 
of it could not have emerged. Justice r>lackbnrn introduced 
what was rcallv a new doctrine on the strenprth of the above 
]n*(‘cedonts by puttinff a modern interpretation on phrases like 
^actinii’ at one's peril' used in them. This mode of introduc¬ 
ing the doctrine however determined its form and content. 
8^0 we have a rule which equatt's cattle, wild animals and explo¬ 
sives as dauji'erous thinprs by findiupr a common factor in them. 

their tendency to escape and do harm. The rule in Biflayids 
V. Fletcher is thus an intert'stiupr illustration of the methods 
as veil as the limitations of judicial leprislation of wdiich it is 
an ontstandinjr example. 


84. The rule in Rylands v. Fletcher in the United States. 

- The rule has been followed by the courts of certain States^'^ 
but others either rt'jeet it w’holly^® or restrict it to unusual 
and extraordinary user.^® Tlie phrases Visual.’ ‘ordinary/ and 
‘reasonable user’ are interpreted liberally. Tt has been held 
that storapre of water by means of a dam for power for mills.^® 


14 L.U. 1 Ex. nt pp. 2Sn to 280. Lord rmnworth iitvokod the 
oiodiirval rule of liability in trespass; Tj.E. 8 TT.L. at p. 341. 

U) Above paras. 69 Sc 72. 

ie> Above paras. 38 61. 

17 E.C., Minnesota. On this sobjeet sec Boblen, Stndios, p. 345: 
Burdick, Torts, p. 506; B.O.E. Vol. XX, p. 800. The Braft Bostatc- 
nienr (Tentative Braft No. 12, 1935, Cliap. 201 has however proposed 
a rule of absolute liability for eattle-trespass, injury by wild animals 
and ultra-hazardous activities like blasting operations. This rule does 
not admit of exoeptions like not of God. Tn some states the rule as 
regards cattle-trespass is not observed in the interests of oattle-farminiJ. 
Below Cliap. XV, 

E.C7.. New York. 

m 'E.fj, Kentucky. 

20 City Water Tower Co. v. City of Feryus Falls, (lOlO) 113 Mipil. 
33; 128 N.W. 817. 
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of gas by a gas company, or of steam in a boiler^^ is not 
extraordinary user, and liability can arise only on proof of 
negligence of the defendant or of his servant or contractor. 
The attitude of these courts has been explained on the 
ground that considerations of public interest and economic 
advantage differ in a new and undeveloped country from those 
in England and the rule in Rylands v. Fletcher would by its 
extreme insistence on the rights of landowners unduly hamper 
productive enterprise.^® 


85. The rule in Rylands v. Fletcher in India.—In India. 

the doctrine of Bylands v. Fletcher has been accepted, though 
rarely enforced, by the courts.^^ But it is inapplicable to the 
numerous irrigation tanks in this country which are maintain¬ 
ed under authority conferred by statute, prescription or cus- 
tom.'-^® Besides it has been observed that storing water in a 
tank for agricultural purposes is in this country a natural and 
lawful user of property and the submersion of lands on the 
foreshore of a tank when it is at its full tank level is a recog¬ 
nised and customary feature of the irrigation system.^ 


86 . Defences to liability for nuisance.—Besides general 
defences which are discussed later, some special defences are 
grant^ and prescription. A right to continue a nuisance can 


lii Goxdd V. Winona Gas Co,, (1907) 100 Minn. 259; 111 N.W. 254. 

Euj^ V, Austin, (1889) 46 Ohio St. 386; 21 N.E. 864. 

23 Bohlcn, Studies, p. 368. 

24 Madras Railway Co, v. Zamindar of Karvetnagar, (1874) 1 I.A. 
364, 387; Mam Lall v. Lill DJtary, (1877) I.L.K. 3 Cal. 776; Moholal 
V. Bai Jivkore, (1904) I.L.R. 28 Bom. 472, 476: 6 Bom.L.B. 529; 
Mamanujachaiiar v. Krishnaswami, (190.7) I.L.R. 31 Mad. 169; Kena- 
ram v. Sristidhar, (1912) 16 C.W.N. 875: 15 I.C. 543; East India 
Distilleries v. Mathias, (1928) I.L.R. 51 Mad. 994: 55 M.L.J. 663; 
cf. Gooru Churn v. Mam Dutt, (1865) 2 W.R. 43 decided before Mylands 
V. Fletcher. Sir F. Pollock was against applying the rule in India; 
Torts, p. 679; Fraud, p. 52. 

25 Madras My. Co. v. Zamindar of Karvetnagar, (1874) 1 I.A. 364 
(statute); Mam Lall v. Lill Dhary, (1877) I.L.R. 3 Cal. 776 (prescrip¬ 
tion); Shahyad All v. Shyam Pratah, (1917) 41 I.C. 382 (Pat.) (cus¬ 
tom) . As to responsibility of Government in maintaining irrigation 
works, see Sankaravadivelu v. Secretary of State for India, (1904) I.L. 
R. 28 Mad. 72: 15 M.L.J. 32. 

1 Seshadri v. Narasimhachari, A.I.R. 1932 Mad. 532; Shanmu- 
gavel v. Venkaiaswami, A.I.R. 1936 Mad. 202. Above para. 21. 

2 Indian Easements Act, ss. 8, 13; for instances of implied grant, 
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be ac<iuired by prescription if it lias been peaceably and openly 
eiijoyi'd as an easement and as of right, without interruption 
and for twenty years. ^ It is essential that the thing to do 
which a right is claimed should have been a nuisance during 
the wliole period of twenty years. lii Sturges v. Bridgmayi^ 
the defendant had used certain noisy machinery for more than 
twenty years. The plaintiff, a doctor, was actually disturbed by 
tiie noise only shortly before the action when he built a consult¬ 
ing room in his land near the defendant’s premises. It was held 
that the defendants liad not ae(iuired a prescriptive right to 
cause the nuisance by noise. The plaintitf’s coming to the 
nuisance was at one time suiiposed to be a good defence so that 
even if a nuisance came into existence shortly before the plain¬ 
tiff became occupier, he could not complain. This doctrine 
was a relic of the old rule of procedure that an assize of nui- 
sanct- lay only at the instance of a free-bolder who was in 
possession when the nuisance arose.® It was repudiated in 
the last century® and the law now knows no such defence. It 
is also no defence that tlie defendant was making a reasonable 
or convmiient use of his property or locality,^ that the nuisance 
complained of would not arise merely from the act of tho 
defendant without the contributory acts of tliird parties,® or 
that it arose in the course of acts or works done for public 
benefit.® 


S(V Jlafl V. Linul, (18«:0 1 il. & C. 070; LyWcton Times Co. v. Warners, 
A Ah 470; Jonrs v. PritrJmrd, (IDOS) 1 Ch. 030; Pwllbach 

Collicrirs Co. v. WtxHlmun, (1015) A.C. 034. 

■'< Iiubnu Kaseiiu'iitsr Acf, s. 15. 

•i (1870) 11 ('ll. 1). 85'J: Livnpool Corporation v. Cophill, (1918) 

2 ( h. 307; srv ntso above para. 24. 

;■) lloUisworth, Vol. VII, p. 330;. it aurvivetl in old authorities; 

biackstone, ii, 403. 

(i Eliiotson V. Ecetham, (1835) 2 Biug.N.C. 134; hiiss v. Hall, 
(1H3S) 4 Bing.N.tL 183; Tipping v. St. nelvids SmcUing Co.. (1865) 
L.R. 1 C'h. 00; Ebrahim Fir Mnhammoil v, Oanga Earn, A.I.R. 1930 
Sind 310. 

: Bamford v. Tundep, (1802) 3 B. A S. 02; above para. 40. 

^ As to pollution of water .stv above para. 23 notes 5 and 0; »co 
also Lomhtou v. (1804) 3 C\\. 103 (noise). The wTongdoers 

are not jointly but only severally liable, and cannot be joined ia the 
siMiio ai'tiou; Sadler v. (C H'. Ep. Co., (1800) A.C. 450. 

' Shf tfcr V. dtp of London Etectric Lighting Co.. (1805) 1 Ch. 28*; 
tfu also above para. 23. 



VI] 


nuisance. 


S87 


87. Remedies.—The extra-judicial remedy is abatement. 
The judicial remedies are damages and injunction. In India 
there is also a special remedy provided by the Criminal Pro¬ 
cedure Code to prevent disturbances of easements or other in¬ 
corporeal rights.^® In England the Public Health Act, 1936,^^ 
designates certain nuisances as “statutory nuisances” and 
enables private parties aggrieved by them as well as local 
authorities to initiate summary proceedings before a justice of 
the peace who can order abatement as well as a fine. 

88. Abatement of nuisance.—A person may abate or re¬ 
move a nuisance, e.g., an obstruction to way, light, water, etc. 
If he does so, he loses the right of action.The right of 
abatement is subject to the following conditions, (a) If it is 
necessary to enter on the wrongdoer’s land for abatement, the 
wrongdoer must, except in cases of great emergency, be first 
asked to abate the nuisance himself.(&) If the nuisance is 
due to an act of omission and not an act of commission, a 
similar notice is essential before abatement is made,^^ except in 
cases of great emergency.^® But this principle does not apply 
to the removal of trees or branches which stand in a person’s 
land and overhang another’s. In Lemmon v. Wehbj^^ it waS 
held that the latter may cut them without notice, (c) A public 
nuisance can be abated only when and to the extent to which 
special damage is caused to the abater.^'^ In cases of nuisance 
arising from non-repair of a highway, there is no right to 
make repairs under colour of abatement of the nuisance.^® 


10 S. 147. 

11 26 Geo. 5 & 1 Ed. 8 c*. 49, Part III. 

12 BaU'7i*s case, (1610) 9 Co. Rep. 53 b; Lagan Naingation Co. v. 
Lambeg Bleaching Co., (1927) A.C. 226 at p. 244. 

Hi Lemmon v. Webb, (1895) A.C. 1. 

14 rcnruMock's case, (1598) 5 Rep. 100 b; Jones v. Williams, 
(1843) 11 M. & W. 176. 

ij Earl of Lonsdale v. Nelson, (1823) 2 B. & C. 302. 

16 (1895) A.C. 1. 

17 Bagshaw v. Bna:ton, L.B., (1875) 1 Cli.I). 220; Mayor of Col¬ 
chester V, Brooke, (1845) 7 Q.B. 339; Dimes v. Petley, (1850) 15 Q.B. 
276; Seaton v. Salma, (1933) 75 L.J. 45; Narasimhuhi v. Nagur Sahib, 
(19J3) I.L.R. 57 Mad. 351: 66 M.L.J. 31. 

18 Campbell v. Lloyd, (1901) 2 Ch. 518. 
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{(1) The nuisance should be abated without causing unneces¬ 
sary damage. A person removing a gate or a fence obstruct¬ 
ing a way will not be jiistitied in breaking it if it was unneces¬ 
sary to do so. Where a structure, say, a dam or weir is in 
pai'b lawful and in part unlawful, a part^' abating that which 
is unlawful cannot justify interference with the rest. He must 
distinguish them at his peril.When however a person had a 
prescriptive right to send down waste water thi'ough another s 
drain and sent also lilth from his privies, tlie latter was held 
justified in blocking the drain altogether, as the prescriptive 
right was inseparable from the nuisance.If there are two 
ways of abating a nuisance, a person must choose the less mis- 
ehicvous of the two, though it may be more onerous to him .21 
(c) A nuisance must not be abated in such a way as to lead to 
a breach of the peace ,22 c.g., by i>roeeeding to pull dowu 
without notice a house where the owner is liviug.^^ 

89. History of the right of abatement.—Abatement is an 
exti'a-judicial remeily coming down from ancient times.It 
was once of an extensive eliaraeter and included even pulling 
down houses or filling up ditches.^^ Lut iu course of 
time it came to be regarded with disfavour^ and hedged round, 
like the right of distress, with conditions of an onerous charac¬ 
ter. JMiiny centuries ago Hale advised parties to appeal to a 
court of justice and his advice has been repeated by later 

judges .2 


le 1‘ullock, Torts, p. 4oa; iincnsUuU' v. JloUUUiy, (1830) C Bing 


;’<70. 


CitwL'wcU V. L'usscllt (I85i>) 20 L..1. H.x. 34. 

Ji’ohci-t.s V. J{osr, (1805) 4 11. A' C. 103, per Blai*kl>iiin, J. 

Mttyor of Colchttitcr v. Brookct (1845) 7 Q.B. 330 at 377; Perry 

V. litdiowCj (1840) S Q.B. 757. 

Peny v. FiizhouCy above; Jones v. Jones^ (1802) 1 II. & C. 1; 
ollierwise U* notifO bad been given, Davies v. U’thtaais, (1851) 16 Q.B. 
54(1; JinrHuy v. l\e(t(f^ (1850) 11 Q.B. 004. 

lloldsworth, Vol. II I, p. 270. It was then onfori*e*l by the writs 
ul; as%size and quod permittai, as to which ice Blackstono, Vol. in, 

p. 221. 

-T. Street, Vol. I, p. 215. 

1 I^pan Navigation Co. v. Lamheg Bleaching cf- To., (1027) A.C. 
248; ^faksod Alt v. Ma IIU, (1024) I.L.R. 2 Rang. 450. 

ICorl of Lonsdale v. Nelson, (1823) 2 B. & C. at p. 311, per 

Best, J, 
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90. Bight of abatement in modem times.—At the present 
day the right of abatement is rarely exercised and the only 
familiar instance of it is the removal of overhanging branches 
of trees.3 The right extends to trees standing for more than 
twenty years as there cannot be a prescriptive right to have an 
overhanging tree which is ever growing and changing.^ The 
right, however, does not justify the I’emoval and appropriation 


of the timber or the fruits of overhanging trees.® Though the 
law discourages abatement by individuals, modern legislation 
confers large powers of abatement on public and municipal 
authorities.® In India, the Easements Act has enacted in the 
interests of public peace that the dominant owner cannot abate 


a wrongful obstruction of an easement.'^ He can for instance 
clear a way blocked by a fallen tree or deviate on adjacent 
land of the servient owner® but cannot remove any obstruction 


'<i Lemmon v. Webhj (1895) A.C. 1; also in respect of obstruction 
of rights of common; Pollock, Torts, p. 436. As regards Indian cases 
on this type of nuisance, see Hari Krishna v. Shanker, (1894) I.L.R. 
19 Horn. 420; Lakslimi Natain v. Tara Frosannay (1904) I.L.R. 31 Cal. 
944: 8 C.W.N. 710; Deo Butt v. Kauleshwar, (1915) 28 I, C. 843 
(All.); Maung Shwe v. Ma Kin^ (1917) 42 I.C. 92 (Bur.); Vishnu v. 
Vasudev, (1918) I.L.R. 43 Bom. 164 : 20 Bom.L.R. 826; Bhudeb v. 
Kalachandy (1921) 34 C.L.J. 315 : A.I.R. 1921 Cal. 129; Maung Po 
V. Ma Gye, (1923) I.L.R. 1 Rang. 281; Mahahali v. Manu Mandah 
A.I.R. 1924 Pat. 416; Eangaswami v. Arumugha, (1936) 71 M.L.J. 
296; Gokal v. Hamira, A.l.B. 1936 Lah. 134. It has been held that 
the extra-judicial and judicial remedies are co extensive and available 
without proof of damage; Vishnu v. Vasudm)^ (1918) I.L.R. 43 Bom. 
164: 20 Bom.L.R. 826; cf. Lane v. Cagscy, (1891) 3 Ch. 411 (as to 
right to abate an obstruction of light for which no mandatory injunction 
could be got). 

4 Kari Krishna v, Shankety (1894) I.L.R. 19 Bom. 420; Keshav v. 
Shanlcefy (1925) 27 Bom.L.R. 663 : A.I.R. 1925 Bom. 446; Arumuoha 
V. Eangaswamiy (1938) 1 M.L.J. 510. Cf. Secretary of State for India 
V. Zamind\ar of Saptur, (1937) 46 L.W. 862. 

5 Mills V. Brooker, (1919) 1 K.B. 555; Mahahali v. Manu Mandcl, 
A.I.R. 1924 Pat. 416; Syed Hakimullah v. SamiuUahy A.I.R 1935 
All. 750. 

6 Local Govt. Act, 1881, s. 11 ( 1 ); Public Health Act, 1875, &. 94 ; 

Public Health Act, 1936, s. 93. In India, see e,g.y the Madras City 
Municipal Act (IV of 1919), ss. 222, 258 to 277; Ali Mahomed v. Muni¬ 
cipal Commissioners of Bombay, (1924) 27 Bom.L.R. 581 : A.I.R 
1925 Bom. 458 (as to powers of abatement under Bom. Municipal 
Act). ^ 
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placed by the latter or force a way against the latter's will.® 
In provinces to which this Act does not apply, the rules of the 
English law are followed.^® 

91. Damages.—The jueasnre of damages is usually com¬ 
pensatory.In the case of actionable discomfort the annoy- 
aiiee or injury suffered by a sieh person or a person in delicate 
health jnay also be taken into account in assessing damages, 
thongli by itself it will not be a sufficient cause of action. 
Similarly in an action for obstruction of light for windows 
which had been reconstructed and only partially coincided 
with ancient lights, the court awarded compensation in res¬ 
pect of the whole of the windows including the new and the 
ancient lights, as the injury to the new lights was a direct con¬ 
sequence of the wrong.i 2 Jn Andreac v. Sclfridge d' 
n heic on acconnt of dust, grit and noise due to building opera¬ 
tions the plaintiff complained of loss of her business in her 
hotel, the Court of Appeal awarded damages for that portion 
of her loss which could be attributed to tlie illegal or excessive 
part of the defendants’ operations. In computing damages 
foi future loss or damage, the following cases may arise: 

(«) A complete cause of action already accrued, e.g.^ 
building a wall and obstructing light or air. In this case damages 
nould lepresent past and future loss resulting from the injury, 
c. g.^ depreciation ot property, loss of present use and anv 
future use to which the rooms dejn-ived of light may be put.^* 
In an action for damages for subsidence of the plaintiff’s land 
due to the defendant's excavation for minerals, the plaintiff 
cannot claim eom])ensation for depreciation due to the risk of 


!' v. Kagur Sahib, (1033) I.L.R. 57 Mad. 351 : 66 

31. 

(tSTS) I.L.R. 3 Cnl. 573; Chitndcr v, Koylash, 
(1S80) I.L.R. 7 Cal. GG 5 . 

in SCO lirll v. MuVaml S,,. Co., (1861) 

10 C.B.N.S. 287, at p. 308. ' ’ ^ 

Spni:r:;en v. Dossctt^ (180G) 12 T.L.R. 24G. 

305 London, Tilbury and Southrnd J!y, Co., (1889) 24 Q.B.D. 

11 ^ A.E.R. 255: (1038) 1 Cli. i; above pnras. 40 45. 
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future subsidence.^® That is not a natural consequence of the 
past subsidence and a cause of action in respect of future sub' 
sidence arises only on its occurrence. 

(h) A continuing cause of action/e e.g.^ pollution of a 
stream by discharge of sewage from a town or refuse of a 
factory,causing offensive smells or noise. In such cases re¬ 
peated actions may be brought and damages in any one of them 
will represent the loss sustained up to the date of decree or 
assessment/® and not future loss after decree which being con¬ 
tingent on the continuance of the wrong must be. the subject of 
a later action.^® The proper course in such cases is to sue for 
an injunction. 

(c) Apprehended or threatened injury.—In this case 
no damages can be claimed as no damage has been sustained. 
But when the plaintiff asks for an injunction, the court has a 
discretion to grant damages instead, which will then represent 
all future loss.^^ 

92. Injunction.—This is a remedy which is peculiarly 
appropriate in the case of nuisances and other continuing 
wrongs. Formerly in England, it was available only in the 
equity courts.The common law courts could only award 
damages for the injury already caused by a nuisance. After 
the fusion of these courts by the Judicature Act, it may be 
granted by any judge of the High Court in England, whether 
in the King's Bench or in the Chancery Division. That Act 
vested in the High Court a wide discretion to grant an injunc¬ 
tion when it appears to the court 'just and convenient' but did 
not alter the principles on which the discretion was exercised by 


35 Westleigh Colliery Co. v. Tunnicliffe, (1908) A C 27 

16 Sole V. Chard, (1894) 1 Ch. 293 where the phrase is defined 

17 Pennington v. Brinsop, (1877) 5 Ch. D. 769 at 773, ver Pry J 

18 R.S.C., O. 36, r. 58. 

19 BatUsUll V. Reed, (1856) 18 C.B. 696; Wood v. Conway Corno- 

ration, (1914) 2 Ch. 47 at 57. . ^ ” 

20 Leeds IndruMrial Co operative Society v. Slack, (1924) A C 

851 • * 

21 Before the passing of Rolfs Aet (25 & 26 Viet. c. 42) they could 

not issue an injunction till the existence of the nuisance had been deter 

^ed by a court of law. That Act gave the power to try questions of 
fact and law in such cases. 
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the old equity courts .22 These principles are substantially 
ejiibodied in the Speeifie Relief Act in India.^s They are 
stated in tiie following paragraphs. 

93. Injunction is the normal remedy.—On proof of a 
nuisance existing or threatened, the plaintiff is ordinarily en¬ 
titled to an injunction, unless he is guilty of some improper 
conduct, laches or acquiescence.The reason is tliat damages 
are ordinarily an inadequate relief and that the plaintiff would 
otiieiwise be compelled to bring successive actions for damages 
for a continuing injury. This is the settled rule in England^^ 
and in India.^ An injunction is preventive when it forbids a 


•-i.: Oilskin v. Balls, (1S7‘») 1‘6 Cli. I). 324. 

Ss. 54, oO; see Shamnitffgcr Jiitc Co. v. Bam Naraiti, (1886) 
l.h.U. J4 C:il. 181), 11)1); CallUuiji v. Narsi, (1894) I.L..II, 18 Bom. 
702; Chahirbhuja v. Mansnkhvam, (1924) 27 Bum.L.R. 73: A.I.R. 1925 
Boni. 183; contra, see Mah-mt'd Amam v. Jof/anaih, (1925) I.L.R. 3 
Rang. 230; see also Damson v. Princess Bounak, (1928) I.L.R. 6 Rang. 
456; Poo-undony Bacaar Co. v. EllermaiCs Arraean Bice etc. Co., 
(1934) I.L.R. 12 Rang. 200 : A.I.R. 1933 Rang. 351. 

‘-^■1 Marlin v. Price, (1894) 1 Ch. 276 (light); Shelfar v. City of 
London Electric Liyltliny Co., (1895) 1 Ch. 287; JoreJeson v. Sutton, 
(1899) 2 Ch. 217; 11*00// v. Comeay Corporation, (1914) 2 CL. 47 
(fumes); Stollmeycr v. Trinidad JAikc Petroleum Co., (1918) A.C. 485 
(iK)ilutiou of water). 

-■■* Tins rule luevailed in the ohi equity courts which originally could 
only award an injunction. They got the power to award damages in 
addition to or in substitution 1‘or an injunction, by Lord Cairns’s Act, 1885, 
21 A 22 Viet. c. 27 s. 2, which did not liowevcr alter the old rule; Shelfer 
V. City of London Electric Lighting Co., (1895) 1 Ch. 287. 

1 Light: Bamanjuln v. (1911) 1 M.W.N. 251 : 

9 T.C. 417; Muthukrishna Iyer v. Somalingamuni, (1912) I.L.R. 36 Mad. 
11 : 21 ^t.L.J, 742; .Laaia/ii v. Bangatwyaki, (1025) 51 M.h.J. 304 : 
A.I.R. 1926 Ma<l. 898; Krisio v. iVn«(7a, (1908) I.L.R. 35 Cal. 851; 
Jotindra v. Probodh, (1931) 35 C.W.N. 963; A.I.R. 1932 O. 249; Chota 
Lai V. Lallubai, (1904) I.L.R. 29 Bom. 157 : 6 Bom.L.R. 633; 
Bai Kashibai v. Purushottam, (1923) 25 Bom.L.R. 239 : A.I.R. 1923 
Horn. 196; Oajadhar v. Kishorc, (1915) 13 A.L.J. 385 : 28 I.C. 969; 
Thaknrdas v. Abdul, (1920) 2 Lnh.L..T. 701; Jau'ohar v. Seva, (1923) 
0 Lah.L.J. 487: A.I.R. 1924 Lah. 97; see however, Poo::unduno Bazaar 
Co. V. Ellerman Arraean Bwe <9 Co., (1934) I.L.R. 12 Rang. 200:' A.I.R. 
1933 Rang. 351; rights in water: a a axu m / Tevar v. Co/hr/or of Madvra, 

(1869) 5 M.U.C. 6; Kristna Ayyan v. VcnkatacheUa, (1872) 7 M.H.C. 
60; Buehi Venkata v. Suri I'enkata, A.I.R. 1929 Mad. 25; Malijom Basa^ 
raaa v. iMkka Narayana, (1930) I.L.R. 54 Mad. 793 : 61 M.L.J. 563; 
Bam v. Bela Singh, A.I.R. 1923 Lah. 594; ^fa Shwe v. Mauai? 

**’^*'* yasarhhai v. Munshi, 

orn 7r^ i'\ '^^*- ^** Banomoli y, MokinuTatal, (1912) 23 I.C. 

9o9 (Cal.); noise : Khagendra v. Bhupendra, (1910) I.L.R. 38 Cal. 
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miisance that is threatened. AVhere, however, the defendant 
has abandoned his intention of causing the nuisance, an injunc¬ 
tion is unnecessary.^ Where the action is only to test the 
defendant’s right, a declaration and nominal damages would 
suffice.^ An injunction is mandatory when it directs the 
removal of a nuisance that has already come into existence, 
e.g.^ a building obstructing the plaintiff’s ancient lights or a 
factory sending offensive noises or smells. This is generally a 
strong measure to adopt and will be denied where the plaintiff 
has been guilty of laches, delays or any improper conduct.® 
When granting an injunction for removing a nuisance the court 
may award damages for the injury or loss already suffered 


296 : 15 C.W.X. 316; Land Mortgage Banlc of India v. Alimedhlioyy 
(1883) I.L.R.. 8 Bom, 35; Hulas Bai v. Sohan Lai, A.I.R. 1923 All. 

443; smell: Sayad v. Sayad, (1888) I.L.B. 12 Bom. 634; Galstaun v. 
Loonia Lai, (1905) I.L.R. 32 Cal. 697 : 9 C.AV.N. 612; Rangoon Muni¬ 
cipal Committee v. Burma By. Co., (1919) 59 I.C. 823 (Bur.); Amerend- 
ra V. Baranagore Jute Factory, (1922) I.L.R. 49 Cal. 1059; Anandarao 
V. Municipal Council, Nagpur, A.I.R. 1926 Nag. 50; as to form of 
injunction, see ChiragU^r. Kari/m, (1918) 64 I.C. 169 (Lali.); for a case 
of a combined decree for damages and injunction, see Land Mortgage 
Bank of India v. AhmedWioy, (1883) I.L.R. 8 Bom. 35; for form of 
injunction in case of light, see CoW case, (1904) A.C. 193; Anderson 
V. Francis, (1906) W.N. 160; Higgins v. Betts; (1905) 2 Ch. 210, 217; 
Andrews v. Waite, (1907) 2 Ch. 510; in India, C.P.C. Appx, B; Bai 
Kashibaiv. Purshotiam, (1923) Bom.L.R. 239 ; A.I.R. 1923 Bom. 196; 
for a case of diversion by a dam, see Seihuramalinga v. Ananja, 
(1934) 67 M.L.J. 373 : A.I.R. 1934 Mad. 583. See also the cases 
noted in pa;ra. 40 above. 

2 A. G, V. Borin, (1912) 1 Ch. 378. 

3 Bowes V. Law, (1870) 39 L.J. Ch. 483; Smith v, Baxter, (190.0) 
2 Ch. 138, 145; Higgims v. Betts, (1905) 2 Ch. 210. 

‘I Benode Coomaree v. Souda^ninee, (1889) I.L.R. 16 Cal. 252* 
Vlagappan v. Chidambaram, (1906) I.L.R. 29 Mad. 497; Bhimaji yl 
Yeshwant, (1929) 31 Bom.L.R. 771: A.I.R. 1929 Bom. 388; Mahomed 
V. Jaganath, (1925) I.L.R. 3 Rang. 230.; Rochdale Canal Co. v. King, 
(1851) 22 L.J. Ch. 606; A. G. v. Leeds Corporation, (1870) L.R. 5 
Ch. 583; Jones v. Llanrwst, (1911) 1 Ch. 411. 

5 Marker v. Marker, (1851) 20 L.J. Ch. 251; for a case where an 
injunction was refused as the plaintiff bought his land only to make the 
defendant pay a heavy price for it, see Edwards v. The Allouez Mining 
Co., (1878) 31 Am. R. 301, 304 “wherever one keeps within the hmitd 

of lawful action, he is certainly entitled to the protection of the law 
whether his motives are commendable or not; but if he demands mofe 
than the strict rules of law can give him, his motives may become iniport- 
ant,*' per Cooley, J. . ' 
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down to the date of tlto dec'roo or assosSTtient.® The court has 
also ])ower to issue aii interlocutory or temporai*y injunction 
ix'udinp an action in cases of urgency. 


94. Power to award damages in lieu of injunction.— 
The court may in its discretion decline to grant an injunction 
a?Kl will only award damages, if it would he oppressive to 
grant it hy reason of the injury being small and of other cir¬ 
cumstances in the cast*.® Wliether an injury is small depends 
on the facts.® Tlie amount of ])ecuniary damages 
which could be awarded is not the sole criterion of smallness.^® 
For instance, as between the owners of two small houses either 
of them is entitled to have his lights iirotected from obstruc¬ 
tion by the other tliougli the pecuniary value of the easement 
may be a small figuiv.^^ Of course any trifling damage does 
not call for an injunction.The ap])lication of the rule in 
case.s of light is beset Avith peculiar difficulties and con¬ 
flicting considerations of ]iolicy. A ])oor man has a right to 
live in liis house witli his lights undisturbed by his rich neigh¬ 
bour and cannot be compelled to ])art with them in favour of 
the latter for a sum of money which lie does not Avant and 
cannot fix.^^ On tlie otlu'r liand an injunction may be a 
means of extortion and oppressive in some eases.Tims it 
Avas held that if the iilaintilf’s eottasre is rendered avIioIIa^ use- 
less for residenee, lie is entitled to an iujunetion, though the 


'i Gininff V. Grail, (10in> 27 T.L.U. r>0. 

' (*. P. C. (). 30, r. 2; ovoii a teniporarv mnudatorA’ injunction; 
Kandaswami v. m. (1017) I.L.R. 41 Mad. 208. 

« Shrffrr v. Citii of London Efcctrio Lifjhiing Co,, (1805) 1 Cb. 
287, at 322 per Smith, L.J.; see also Speoilic Relief Act, s. 56, sub- 

clauses (/7) to U); Dawson v. Vrinco^s Rounal', (1028) I.Ii.R, 6 Rang. 
456. 

9 li.fl., PcIIji V. rnmons. (1014) 1 Cli. 704. 

10 Per I^ord Mncnagliton in CoHs v. Home .V- Cohmial Stores, (1004) 
A.C. 170, 103. 

n See Sinifli, L.J. in Shelfce v. Cifii of London Electric Co., (1895) 
1 PI>. 287, 322. - V / 

547 V. Glorer, (1875) L.R. 18 Eq. 544, 

“ PoRo-Wond, V.O. in Dent v. Auction Mart Co.. (1866) 3 

Eq. 238 at 247; per Lord Sninnor in (1024) A.C. nt p. 872. 

14 Sec per A'oungcr, L.J. in (1023) 1 CIi. at p. 461; Fishenden v. 
Siggs and Bill, TAd., (1935) 153 L.T. 128. 
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defendant’s proposed buildings are much more valuable and 
the plaintiff asked for a fancy price for selling his property.^s 
On the other hand a baker and confectioner occupying a low 
and ill-lighted house in a crowded part of Leeds could get only 
damages and not an injunction to stop a building-scheme of 
the defendants as the plaintiff could improve his lighting 
arrangements if he liked and the expense of doing so could be 
compensated in money. Though in principle the power to 
grant a mandatory injunction does not differ from that to 
grant any other form of injunction/"^ the former may be more 
oppressive than the latter, especially where the plaintiff has 
not been sufficiently diligent.^® But where the defendant has 
committed a nuisance in defiance of the plaintiff’s rights or 
protests or in a hurry to avoid an injunction^ he cannot invoke 
the court's power to grant damages instead of an injunction.^® 

95. Power to award damages in lieu of injunction in 
cases of prospective nuisance.—The power to award damages 
in lieu of an injunction may be exercised both in the case of 
an existing and also a prospective nuisance. 2 ® In such eases 
damages represent compensation for past as well as future 
damage. The result of a decree of that kind is that the plain¬ 
tiff is purchased out of his right and submits for value received 
to a permanant nuisance. 

96. Quia timet action.—In an action to prevent a threat¬ 
ened injury, called a quia timet action, the plaintiff must estab¬ 
lish the certainty of substantial damage arising from the act 
contemplated by the defendant .21 The decision of questions of 

15 Cowper V. Laidler, (1903) 2 Ch. 337j see also Greenwood v. 
Honisey, (1886) 33 Ch. D. 471. 

16 SJach V. Leeds Industrial Co-operative Society^ (1923) 1 Ch; 431, 
on appeal, (1924) 2 Ch. 475; see also Holland v. Worsldyf (1884) 26 
Ch.D. 578; Trice v. Hilditchf (1930) 1 Ch. 500; Mahomed Ausam v. 
Jagnatlij (1925) I.L.B. 3 Rang. 230; Lee Talk v. Tan Kin, A.I.R. 
1933 Rang. 344, 

17 Smith V. Smith, (1875) L.R. 20. Eq. at p. 504, per Jessel, M.R. 

18 Fishenden v. Higgs and Hill, Ltd., (1935) 153 L.T. 128. 

19 Daniel v. Ferguson, (1891) 2 Ch. 27; Shelfer v. City of London 
Eleotric Lighting Co., (1895) 1 Ch. 287, 323. 

20 Leeds Industrial Co operative Society v. Slack, (1924) A.C. 851. 

21 Salvin v. North Brancepeth Coal Co., (1874) It.R. 9 Ch. 705; 
Fletcher v. Bealey, (1884) 28 Ch. D. 688; Medcalf v. Strawhridge, Ltd., 
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]>rospective damage is often a (lifficnlt matter and may depend 
on export testimony .22 instance in Metropolitan Asylum 

District V. an injunction was granted against the main¬ 

tenance of a small-pox hosjiitai. on the ground of risk of in¬ 
fection to adjoining occupiers. In later cases of a similar 
kind, injunclions have been refused on the ground that medi¬ 
cal science does not now sanction the theory of aerial 

infection.In Sal cm v. North llrunvcpeth Coal Co.^^ the 
plaintiff' com)>lained that fumes which escaiied from the defend¬ 
ants' cok(‘ ovens wei'c causing injury to liis trees and shrubs. 
It ^\as lield that as appr(*eial)le injury had not so far arisen it 
was impossihh' to be certain that it would arise in future and 

that the jilaintifr could not <isk for an injunction to stop the 

Morks on the nu're ground that s(*ientitic evidence was available 
to sho^v that at some luture time damage would happen. 


^^^ 00 ^ ” 1^2, 111; Amarcudra v. Paranyorr Jute Fac^oryj 

(19; ) I.L.R. 49 Cal. 1059; Anandran v, Mnn'icipal Committee of 
^aypur, A.I.H. 1920 Nag. 50; fnr a case of hglit, soo Litchfietd-Speer 
V. Quern Ainu’s St/ndicdfr, (1919) 1 Ch. 407. 

2 :-* For sacli ('viOenro in a case of light, see Nemoa Co. v. Brad¬ 
ford Corpnratioin (1922) 2 (’h. 797; as to advisability of calling for 
report of an expert, see per I.ord Macnaghten in Colls v. Home cf* Colonial 
i o/c.s', ( .04) A.( . at p. 192. A well-known test recommended in 
these cases is that if lateral light would come by an angle of 45 degrees 
t non the proposed wall or building, there is prima facie enough light and 
the plaintifT cannot complain. See Colls’ Case, (1904) A.C. at p. 210. The 
test owes its origin to the Metropolis Management Act. 1862 (25 & 26 
\ let. c. 102), ss. 2, 85. As to this tost, see Parkry y. First Avenue 
Itofr , 24 (’ll. 1). 2S2: CUoUdal v. halhihlKU, (1904) T.L.R. 29 

v. Fvamji. (1905) I.L.l?. 30 Bom. 

•19: / Hoin.L.U. 825; Mussnmmot Chand v. Norain, A.I.R. 1923 All. 
.)42. 

Bondelow v. Cuardmas of 
10 Ch "eol ^ramwell \\ Lacy, (1879) 

ITo^Ld'r^' r* -*• 

tv in!; (1893) 2 C\\, 
ns’tn I Poard of IfraUh v. Manehrster, (1893) 2 C^. 19; 

lVeUh !^V ^“1*. tuberculosis, see Frost v. Kiny Edward VII 

Associahon, (1018) 2 Oli. ISO. Tn Fleet v, .Vetronobfan 
Asylum Board, (1886) ^ T L Tf 'ini am T5 t t a ^ 

TrK:’4o t:!. 

f f^ f'e well-known observations of 

amoa, L.J. about proof of future damage by scientific evidence. 



CHAPTER VII. 

DEFASIATION. 


1. Defamation as a tort.—From very early times tlie law 
has sought to protect the individual in hils reputation as in his 
person and property. ^ An injury to reputation is as likely, if 
not more, to disturb public peace and individual comfort and 
happiness as an injury to person or property .2 Till compara¬ 
tively modern timep, tlie practice of waging a, duel for vindicat¬ 
ing one’s honour and good name wa.s prevalent in England and 
other countries in Europe. The mode of protecting reputation 
has varied in tlie laws of different times and countries. The 
ancient Hindu law punished the defamer but did not compensate 
the defamed. 2 The Roman^ and the English laws have done 
both. In England, however, for a long time the eourts of the 
church entertained eases of defamation^ and imposed spiritual 
penaltieis like penance. By the sixteenth century they had 
declined in influence and the King’s eourts had begun to allow 
the remedy of an action on the case for defamation. The law 
of defamation assumed after the invention of printing a good 
deal of importance which has been considerably enhanced in 
modern times by the great development of journalism. The 
invention of broadcasting by wreless has by extending the 
area of diesemination of the spoken word, added to its power 


„ the ’listory of defamation, Veeder, Anglo-American Essays 

History tol. Ill, p. 447; Spencer Bower, A Code of ActioL 
able Defamation, Appendices III and XIX; Holdsworth Vol III no 400 
410; Vol. V„ p. 205; Vol. VIII. p. 333 ,’40 E.Q.R. ^ 397 ’ 

2 De Cresp%gny y. Wellesley. (1829) 5 Bing, ab p 406 per Best C 
J.; m Diron y. Holden (1869) L.E. 7 Eq. 488 MaLs, v! C. s^ok; of 
reputation as a kind of property. Blackstone included defamation in the 
category of wrongs to personal security, Vol III t> IIQ 

3 Above Chap. I, para. 24. ' 

punisliments for cases of libels which were 

pke^ ^ Public 


5 This jurisdiction was abolished in 1885; Holdsworth, Vol. I p 620 

Defamabion of great men called scandalum magnutm, punished h 
the common law courts. i^uuiauea 


T—38 
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jnsf ;is llu' invention of pi inting- did in the case of the written 
word two centuries ago. 

2. Meaning of defamation.—Defamation is the wrong- 
done })y a person to anotlnn-'s reputation by words, 
signs, or visilde representations.® It is different on the 
one liand from wrongful ads whicli injure reputation,’^ 
(Jf.y a.ssault involving disgrace, unlawful arre.st or attach¬ 
ment, malicious iirosecution. a breach of contract like a 
I)reach of in-omise of mai’riage® or a hanker dishonour¬ 
ing Ids customer's cluMpie in sj^ite of having the latter's 
funds in his liands,^ and on the other, from words which cause 
damage to a person's ]>roi)erty or ])usiness and not to his repu¬ 
tation, injurious falsehood like slander of title or slander 
of goods. l)(‘famalion also differs from insult caused by words 
or representations. The former is a wrong done to the regard 
or esteem in which one is held by others while the latter is an 
injury only to one's dignity or self-respect. Therefore the 
former requires publication to a third party while insult may 
consist in abusing a person only in his hearing. 'While the 
former is an actiona]>le wrong, mere insult is not actionable 
Ihottgh w'here it accompanies wrongs like defamation, assiuilt 
or tresj)ass. it will be considered as an aggravating circumstance 
and will enhance the damages. In tliis respect the common law 
deviated from the Koman law whicli treated defamation, insult, 
assault, etc., as different types of a delict known as in^ariVr.^® 
^riiis ]>eciiliarity of the Kngiish law is traceable to tlie remedy 


r. T.P.C., B. 499. 

7 For anotticr instnnro, see Chtniw liamippa v. Sankani, (1929> 29 
h.^^ . (>04: A.T.K. 1920 Mad. 40.‘>. (ohstruetion of ii religious head of 
a mutt going along a highway with eustoniarv honours). 

8 no'vjfy. DaCoato^ (ISdii) L.K. 1 (\P. XW , Wrongful dismissal 

Jroni serviee may also involve a slur on elmracler for whioh, however, 

damages eannot. he elaimed; Addh v, (iramophoite Company, (1900) A. 

0. 488; Sccrcfary of Sta'tc for liulia v. D*Attaides, (lOlU) I.H.R. 12 
Rang. 

Mor-riH v. TriV/k/mx, (IS.'IO) 1 B. Ad. 415; v. .Sfrirnrd, 

(18o4) 14 C.B. oOo; FIrmhtfj v. Foul' of Xno Zealand, (1000) A.C. 
o77, hut words aecompanving the net of dishonour mav be defamatory; 
Allen, v. Lotuioii Coutilff and TTcttimuKdcr Fank, (lOl'S) 84 B.J.K.B. 
1280; cf. Frost v. London Joint Stock Sank, (1000) 22 T.B.R. 700; F/flo/i 
V. London and S. W. Lank, (1915) 84 XM, 

10 As to the meiining's of this term in different eoiitexts, sec Sandars, 
Institutes of Justinian, TJb. IV, Tit. 4; above, Giap. I, para, 22. 
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of Die action on the ease in which damage was usually essential; 
and damage can arise only from publication to a third party 
and not from mere insult. The action of trespass was not 
available for insult by words though it was extended to' cases of 
assault causing fear of bodily harm. In India the English rule 
has been followed and it has been held that mere insult apart 
from defamation is not aetionable.^i Insult likely to provoke 
a breach of the peace is, however, a criminal offence.in the 
United States, an action for mere insult is allowed in certain 
cases; e.g., carriers are held liable to passengers for the insult¬ 
ing conduct of their seiwants in the course of their employ- 


3. Meaning of ‘libel’ and ‘slander’. —The word ‘ defama¬ 
tion’ is the generic name for the wrong; ‘libel’ and ‘slander’ 
are particailar forms of it. LibeU® is the name given to 
defamatory statements or representationis in writing or other¬ 
wise recorded, c.g., by printing, typing, lithography, or raised 
letters for the use of the blind, picture, photograph, cinema 
film, caricature, statue, effigy, wax model, or other physical 
symbol like fixing up a gallows in front of a person’s house. 
Slandei’is denotes defamatory- .statementls or representations 
which are expressed by speech or its equivalents, e.g., a nod, 
wink, shake of the head, smile,hissing, the finger-language of 
the deaf and dumb. Libel hats generally more permanence than 
slander, though its permanence may be very little as in .the case 
of sky-writing. Libel had formerly a larger area of dissemination, 
especially after the invention of printing; but another invention, 
viz., the radio,i8 has reversed the position. If has been suggest- 


11 Giy-ish Chvmder v. Jatadhari, (1899) I.L.E. 26 Cal. 653 

12 S. 502, I.P.C. 


13 Bestatement, Vol. I, ^ 48. See also 49 Har.L.E. 1050, 1052 as 

to liability of other public utility services. ' 

14 As to the) etymology and history of these terms see Spencer Bower 

Appx. I, p‘. 261. ^ 

15 Tlie word is also used sometimes to refer to the act of publislilinsr 

libellous matter. ^ 

16 Tlie word was used in older judgments and statutes in the wider 
sense; c.ff,, in Clement v. Chivis, (1829) 9 B. & C. atip. 174 Bayley J 
spoke of oral and written slander. The phrase ‘slander of title and of 
goods' includes oral and written statements even now. 

17 Per Lord Campbell' in Walters v. Morgan^ (1861) 3 De. G F & J 

718 • 


18 An extemporaneous speech by wireless is slander; even reading 
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(mI that lii)el is adtli-essed to the eyo and slander to the ear; but 
llu* finsei'-lan^uayre of llie deaf and duml) is slander and the 
lejirodiietion of si)eeeli by a ^T*aTn()]>hone I'eeord^® or a talking 
cinema film^° is the publication of a libel. 

4. Distinction between libel and slander in the English 
law.—In England tliore is a.n important distinction between 
libel and slander both in the splu're of tlie criminal law and in 
thio law of torts. Ijibid is a. criminal offence; but slander is not, 
("xcept. in certain cases, riz., wheiv the slanderous words arc 
blaspliemous.21 s(‘ditions,22 obscene,or amount to a contempt of 
c()urt^‘^ or a solicitation to commit a (n*ime.^^ Libel is action- 
al)lo per sc, that- is, by mere publication of it and without proof 
of damage: slander is not actionable except on proof of special 
damaj^e, uidess it falls within ceiiain cate<^‘ories defined by 
decisions. 

5. Indian law regarding* libel and slander. —In India both 

libel and slander are criminal offences.^ As i-egards the civil 
remedy of damages, courts in India have long been agreed that 
in cas^vi ari^^ing outside the cities of Calcutta, ^Madras and 
Bombay, tlie i>eculiar distinction of tbe English law is not 
api)licable and a.n action for slander as well as for libel lies 


from a. script was so held in an Australian, case as to wldeh .v<c 51 L.Q.K. 
oT.J. Srr however. Draft Kestatement No, 12. s. 1011; also (lOSO) 82 
D.J. *250. As to liability of a person wlio makes the words audiblo 
tlirough a receiving set and loinl speaker in his prendst's siv l^erforminp 
Iiipht Socicti/, JJd. v. Hammond's Urndfonl. Jirurcrii Co., Ltd,, (19e4) 

1 K.D. 121; Performinp Iiipht Socittp, Ltd. v. Camdo, (1900) 0 A.K. 
K. 557. lactation to a stenogiapher is slander, O.s'horac v. TJwnws 
Jiouftt r tf* *S’o«, (lO.'iO) 2 K.B. 220, prr Seruttou and Slesser, Tj. JJ., 
(ireer, D.J., contra, Srr also 4:i Har. T..K. S;i8; evv-n if the stenographer 
reads it out., it is slander; (lO.’lO) 2 K.B. at ]>. 2dl, per Scrutton, B.J. 

m .SVC however. 51; L.Q.K. 282, 575; Winfield, T.aw of Tort, p. 200. 

'-0 }'()ttssoupo/)' V. tro.Ootdu'pn’M<tpt r Pictures, (1954) 50 T.L.R. 

5S1. 

2 1 7.’. V. iri/bcm.s', (1797) 20 How, St. Tr. (>50; K, v, Cariilr, (1819) 
5> B. Aid. (101); A*, v. Harrarlouph, (1900) 1 K.B. 201. 

22 (10 (leo. 5 iS: 1 Geo. 4 c. 1. 

2n P, V. John irt7A-r.v. (1708) 4 Burr. 2527; K, v. rnrb’fr. (1845) 
1 Cox.C.C, 229; P. v. TI icldi 7i, (1808) T..K. 5 Q.B. 500. 

21 II. V. Prod and Ilupponson, (1742) 2 Atk. 409; P. v. ir/n4r. (1808) 
50 St. Tr. 11.51; P. y. Fisher, (1811) 2 Camp. 505; P, v. Tihhitts, 
(1902) 1 K.B. 77. 

2 r> P, V. Ilippins, (1801) 2 Hast. 5. 

1 I.P.C., 8. 499. 
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without proof of special damage.^ In cases arising in those 
cities:, the view has prevailed that the English law 
as it prevailed in 1726 would apply. The Calcutta 
High Court* accordingly held that an action for an 
oral imputation of unchastity to a woman would not lie without 
special damage, though in such cases the common law rule has 
been abrogated in England by a statute of 1891.* But the 
Bombay® and the Madras High Courts® liave upheld the con¬ 
trary and, it is submitted, the better view, and allowed similar 
actions without proof of special damage. This view proceeds 
oil the grounds, first, that in these cities the High Courts in their 
original jurisdiction are bound under the charters constituting 
them only to administer ‘justice and right’ and the English 
common law as such has not been introduced, and second, that 
in any ease the common law has to be applied only in so far as 
circumstances permit and that the rule as to slander cannot be 
applied in these cities as it would produce anomalous results 
by reason of the fact that a different rule prevails in the mofussil.'^ 
Besides, as adultery is a crime in India, an imputation of it is 
actionable per se even if the strict rule of the English law were 
applied. A married woman cannot be punislied for .the offence 
but is not on that ground to be disabled from suing, because 
otherwise there would he the absurdity that a man can sue for 
such an imputation, but a woman cannot. ® 


2 Ma<lr^.—Parvathi v. Manruir, (1884) I.L.K. 8 Mad. 175; Leslie 
Rogers v. Hajee Fakir Mahomed, (1918) I.L.R. 42 Mad. 132 135; 35 
M.L.J. 673. Allahabad .—Dawan Singh v. Makip Singh (1888) I.L E 
10 All. 425; Rahim Baksh) v. Bachammal, (1929) I.L E , 51 All sno 
Calcutta.—Safefcnm v. Bipad, (1906) I.L.E. 34 Cal. ' 48 - Shobh^oee v' 

Bokor^, (1906) 4 C L J. 390. Bomb.y.-Kashirara v. S) 7 

Oudli .—Gaya Din v. Mahabin A.I.E. 1926 
Oudh 363. Smd .—Murlidar v. Naraindas, A.I E 1999 gind 179 

Limita: 

3 BhooniMoney v. Matobar, (1901) I.L.E.-28 Cal. 452: 5 C.W.N. 

4 54 and 55 VSct c 51 The rule had been condemned in such cases • 

“unsatisfactory” ^d “barbarous”, per Lords Campbell and BrouS 

n sn^i ^ Alexander v. 

(1891) 2 Q.B. at 801; Jones v. Jones, (1916) 2 A C at n 480 ’ 

5 Hirabai v. Fdvlji, (1926) I.L.r' 51 167 ' 

6 Narayanasah v. Kannamma, (1931) I.L.E. 55 Mad 797 - r 9 n/r 

L.J. 608; above Chap. I, para. 25. ' 

7 Per Beasley, C.J. in I.L.E. '55 Mad. at p 736 

8 Per Kemp, J. in I.L.E. 51 Bom. at pp. 191 , 192 '. 
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6. Rules regarding* slander in England.—Under the 
common law. slander is not actionable unless the plaintiff proves 
si)ecial damage to have resulted as a direct consequence. To 
this requirement of special damage there are certain exceptions: 

(i) where the words charge the plaintiff with the com¬ 
mission of a crime; 

(ii) where they impute a contagious disease to the 
plaintiff tending to exclude him from society; 

(iii) where the words arq s])oken of him In relation to his 
office, ]>rofe^ssion or trade, j>rovided that («) the office, iirofessiou 
or trade is held by him at the time of the slander, and (h) if it 
is an office,of lionour merely and not of profit, the worcl^ charge 
him with dishonesty or other misconduct therein. 

By tile Slander of Women Act,^ 1891, oral impuftations of 
iinchastity or adultery to a woman or girl have been made 
actionable without i>roof of special damage. In mediceval 
England, there were certain statutes which punished slandeis 
affecting magnaU*s or the great men of the realm like peers,, 
judges and other high officers of state. These were kno\vn as 
tlie statutes of ScandaJum Magnatuyn^^ Under these statutes 
a civil remedy was also available though it was rarely used.^^ 
They became obsolete in eoiiise of time^^ and were repealed 
formally in 1887. 

A discussion of tlie al)ove rules is now of little practical 
intiU'est in India and is relegated to an ajiiHuidix to this chapter. 
It is enough to say iiere that the restrictions imposed by them 
on the actionaliility of slander as distinguished from libel are 


due to liislorical causes 


and are at the present day irrational.^* 


But the fear of undesirable litigation has so far prevented any 


9 54 A' 55 Viet, 
V, Goftnat/, (1891) 7 


c. 51. This wns a result of tho dei\isiou in Speight 
T.L.lt. 2^9. 


10 TIiov were thrw; a Kd. I, c. :U (1275) ; 2 Rich. II,, Stat. I. c. 5 
(l.'’>79): 12 Rich. II. 0 . II., (i;i89). 

11 T)ie first instance of a civil action was Toir/uv'Ciuf v. Hughes, (lh7(>) 
10 Rep. 75. The Inst was in 1710. 


I'-i Their purpose was served in the 10th century by tlie activities of 
the court of Stax Chamber which punished libels on high personages. 

1^ By the Statute Law R.ovi3ion Act. 50 & 51 Viet. e. 59. 

1* Below Appx. ])ara. 4, See Thorhg v. Lord Kerry, (1812) 4 Taunt. 
.!55, per Mansfield, C.,1. In 1843 a committee of the H.L. retmmmendetl 
the abolition of those restrictions, TIio rule has no counterpart in the laws 

of the continent based on the Roman law. It has however been adopted 
inthoU.S.A. 
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change in the law. Parliament intervened in 1891 to protect 
women from slander about their chastity; but in other respects 
it left the law of slander intact. It is also not without significance 
that the abolition of these restrictions is not among the reforms 
which have been referred to the Law Revision Committee for 
consideration. Indeed a conference of Empire journalists who 
met in London in 1935 demanded legislation in the opposite 
direction by assimilating the law of libel to that of slander.i^ 
In that way they desired to protect newspapers from libel 
actions resulting, as they often do at present, in large verdicts 
in favour of persons who have sustained no pecuniary loss. 
On the other hand a reform of the law as to slander, by wireless 
broadcasting has been suggested so that it may be treated likjo 
libel on account of its large area of dissemination. 

7. Points to be proved in an action for defamation._ 

In an action for defamation the plaintiff should prove: 

(o) a defamatorj' statement or representation eoncemino' 
him, and 

(6) publication of it by the defendant to a third person 
or persons. 

On proof of these facts the plaintiff makes out his case. It 
is then for the defendant to establish one of the defences recog- . 
nisedbylaw. i 

8. Defamatory statement or representation. —A state¬ 
ment or representation is defamatory when it has a tendency 
to injure a person’s reputation. The usual definition adopted 
in English text-bookd and judgments is that a defamatory state¬ 
ment is one which ‘ ‘ exposes a person to contempt, hatred or 1 
ridicule, or tends to injure him in his profession or trade, or / 
causes him to be shunned or avoided by his neighbours ’ in 

Shn V. preferred the test, “would the 

words tend to lower the plaintiff in the estimation of right- 


15 (1936) 81 I/.J. 412; below para. 83. 

16 (1936) 182 L.T. 250. See also 50 Har.L.R. 729 730 

17 Odgers, Libel and Slander,, p, 16; Gatley, Libel" and* cjio ^ 

p. 14; per Park«, B. in Parmiter v. Cowpland, (fstO) 6 M & W ^ 

and per Lord Blackburn, in Capital and Cminties Bank v Sent,, M 
7 A.C. 741. ■ ■ (1882) 


18 (1936) 2 1237. 1240j l)6low uara Ifi i m • 

V. National Provincial Bank, (1924) 1 K.B. 461,* 486-7 downier 
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momhcrs of sociely generally.^’ The following defini¬ 
tion in the Indian Penal Code^® attempts a detailed explanation. 

“No imputation Ls said to ]»arm a person’s reputation, unless that 
imputation diri'ctly or indirectly, in the estimation of others, lowers the 
moral or intellectual character of that person, or lowers the character of 
tliat person in respect of his caste or of his calling, or lowers the credit 
of that person, or causes it to be believed that the body of tliat. person is 
in a. loathsome state, or in, a state generally considered as disgraceful.” 

Thus* -tlie toi*m 'defamatory’ which in ordinary speech 
usually involves some, disparagement of moral or intellectual 
character is list'd in law in a slightly wider sense. ^Vordw which 
impute some diseast' like, lunacy^® or leprosy, or some caste 
offence in India like foreign travel or widow marriage among 
the higher castCvS.^^ or disjiarage a man's i)ersonal appearance, 
arc defamatoiy in law ithough they do not ■touch his character. 
To say of a woman that slic wa^s ravished docs not suggest any 
moral turpitude hut is still defamatory.-^ Words wdiich do 
not. disparage a person’s reputation Init merely annoy him are 
not defamatoiy, r.r/., a false report in a newspaper that he is 
dead.^‘‘ Similarly ivords which do not disparage reput.a.tion 
bu'ti cause pecuniaiy loss are not defamatory, but may be 
actionable as injurious falsehood, c.g., a false statement 
tliat a person has retired from business.Tlie disparagement 
may be in respect of his professional, artistic, literary, com¬ 
mercial or official re]nitation or the opinion held of his intelli¬ 
gence, character, status, credit or qualifications.^ 


19 S. 499. 


20 j{^ V. Harvey, (lH2:i) a B. C. 257,, per Abbot, C.J.; .lIor/icH 
V. Lingen, (ISO^) 8 B.T.N.8. 800; TIodsonv, Varr^ (1899) I Q.B.'455. 

21 K. V. Viilya xVaH^-arc, (1883) I.L.R. It Mad. .381; rniY/ohi Venk- 
ayyaw Vrukataramiah, (1914) 28 M.B.J. 585: 2(i l.C. 400; Ooviml Doe 
V. Jiishamher, (1917) I.L.R. .39 All. 501 (I’.C.): 44 I.A. 192. 

22 Cook V. Ward, (18.30) 0 Bing. 409. 


N / • • • 

2;i \'oussoupot)' V, ^^ctro■Coldw)f^}^^^(nfn' Pivt 


it P/'t> 


/ 1 no I \ TA 


T.B.H. 581. 

24 C'o/(rm V. New York Times, Co., (1912) 15.3 N.Y. App. Div. 242; 
cited in (lathy,,]). .32; .sco also Ivmrr.soa v. Grimsby Times and Teleyraph 
Co.^ Ltd., (1920) 42 'I'.L.R. 238 whevo it was hold not. libollouS to publish 
an account of a man’s wedding on tho day before it took place \Mith tho 
result that ho was subject to ridicule by frienils who knew the mistake. 

25 Below Chap. X, para. 2. An erroneous report in a newspaper 

that a banister has applied for silk may l>e of this category as in tho 
case of a Junior banister if would injure his practice: 173 187. 

1 As to whether calling a vakil so])hisfical in his argument is defama¬ 
tory, see Xof/anatha- v. Suhramonia, (1017) .32 M.L..T. 392: 40 t.C. 120 as 
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9. Standard of opinion.— The standard of opinion 
is that which prevails among ordinary, reasonable people 
of the time and place,^ and not the opinion which prevail¬ 
ed in another time, or in another country, or among a special 
class or abnormally constituted people. For instance, to 
refuse to fight a duel would at one time have been considered 
disgraceful in England but it is not so no\v; an imputation to 
that effect may not be now treated as defamatory. Many sports 
and practices though respectable in times past a^s bull-baiting, 
cock-fighting, pigeon-shooting are no longer so regarded a false 
imputation that a person engages in them may now be regarded 
as injurious to reputation. Falsely to call a person ‘German' 
was in England defamatory during the late war^ but not at 
other times. In England to ^suggest of a person that he married 
a widow would not be defamatory. But in India, with reference 
to a member of the higher castes, it would be defamatory as 
tending to his exclusion from caiste.® With the relaxation of the 
rigour of caste in recent times, breaches of its rules, like foreign 
travel or interdining between members of different castes or com¬ 
munities, dp not now involve lorn of caste amenities as they did 
formerly.® It is therefore doubtful if the imputation of such 
conduct would be now regarded as defamatoiy. Sometimes state¬ 
ments may offend special or conventional views of conduct or 


to calling a person ungrateful or ingrate, see Cox v. Lee, (1869) 4 Ex. 
284; Burke v. Skipp, (1923) 45 754: A.I.R. 1924 Mad. 340; 

suggesting an actress, 28 years of ago, to bo ten years older, held a libel on 
her professional reputation, Chattell v. Daily Mail Publishing Co (1900'! 
18 T.L.R. 165, ^ 


2 Holdsworth Ltd, v. Associated Newspapers, Ltd., ( 1937 ) 3 A.E.R. 

872^ 876, 880. Therefore old precedents are not always reliable guides* 
see Sarrison v. Thomborough^ (1714) 10 Mod. 196. ' 

3 See Theliusonv. Valentia, (1906) 1 Ch. 480 at p. 488; see Spencer 
Bower, pp. 256,, 257. 

4 Blasenger v. Gibbs ^ Co.,i (1916) 33 T.L.R. 35; Boff v. British 4- 

French Manufacturing Co., (1918) 2 K.B. 677. As to the words 'Bolshe¬ 
vist' or 'Communist', see Bwns v. Associated Newspapers, Lid., (1925) 
42 T.L.R. 37. Cf. Christenson v. Castor, (1917) 41 I.C. 696* (Bur.) 
(to call a European a nativey not defamatory) . ' ^ 

5 E. V. Vidya Sanka/ra, (1883) I.L.R. 6 Mad. 381; Vengala Venk- 
ayya v. Venkataramiah, (1914) 28 M.L.J. 58: 26 I.C. 460. 

6 Govind Das v. Bishambhar, (1917) I.L.R. 39 All. 561 (P.C )• 
44 I.A. 192; Coopooswami v. Dwraisami, (1909) I.L.R. 33 Mad 67* 19 
M.L.J. 714. 
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character but may not be defamatory.' For in^tanc© in an Iiash 
case/ it was lield that it wavS not defamatoi’y to say of a person 
that he endeavoured to suppress dissension and discourage 
sedition in Ireland, for though such words might injure him in 
the minds of criminals and rebels, they would not tend to lower 
him in the estimation of righit-thinking men. Similarly it was 
held in another case® that it was not defamatory to say of tire 
plaintiff, a working stone-mason, that, ‘'ho was the ring-leader of 
the nine houis systom.” lltough that might eanso him to be 
looked upon with disfavour and suspieion by ceidain employers 
who disliked the agitation for that system. Tmrd Coleridge, C. 
J., said that the statement, though false and malicious, would 

. ^ ^ ^. ’ because the plaintiff might probably 

suffer damage under certain circunrstanccs and at the hands of 
some persons. It was held in another case that it was not 
defamatory to say of a physician that In- luid met homeopathists 
in consultation.^ In the course of the argument in that case. 
Pollock, C. B.. remarked that it was not libellous, for instance, 
to write of a lady of fashion that sho had been seen going in an 
omnibus though that might have been unconventional conduct and 
bring ]i(*r down in the eyo: of fashionable society. To say of a 
workman and a member of a trade union that during a dock- 
strike be had boon to the docks and asked for M'ork suggested 
trickery and disloyalty, and was defamatory: but to say of him 
that )u* had left his union or openly acted against its wishes or 
OT'ders ]iof, to work may not bo defamatory as ho is thereby only 
cliargi'd with independence and courage.^® When a conflict of 
this kind arises between different points of view, the judge has to 
decide wliat is, or oiight to be the view of right-thinking men. 
Thus in Bynhc v. /haar.n the ]daintiff complained that he, a 
TTK'mhei’ of a club, was I'ci^rescnted by a few lines of doggei'cl 
verse i>ut xip on the walls of the club, as having informed the 
police of the \iso of a gambling machine in the eluh. It was held 
hy the (k)urt of A]>])eal that the words were not dofamatorv as it 


7 Mawe v. Pif/oft, (ISUO) 4 Tr. O.L. 54. 
fi MfUcr V. J)avul, (1874) L.R. 9 O.P. 118. 

riny V. Hohrrts, (18(VO 9 .Tur. N.S. 5S0; Gatlov, pp. 18. 22. 

10 Myrofi V. Shujhf, (1021) 90 T...T.K.B. 88:i, per MoCarOio, J.; 
soo also Lrrtham v. (1912) 57 Sol. Jour. 111. 

(1057) 1 K.B. SIS; (Slossor ami Groonc, T..,TJ.. Gm^r, B.J. 

(llS9.). 
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was not improper to inform the police of an offence, though it 
may be considered disloyal to the members of the club. The 
Court of Appeal held in a recent case^^ that to call a man a 
Jew-hater was defamatory. “To say that a man hates a parti¬ 
cular race or class of people is to allege at tlie very least, a 
character which is warped and unlikely to be impartial. 

10. Defamation of a corporation.—The reputation of a 

natural person differs from that of a corporation or body of 
pereons. A joint stock company cannot be accused of murder 
or immorality and cannot sue for any such imputation.But 
it can complain of words in disparagemenlt of its corporate pro¬ 
perty, business or reputation. For instance in the case of South 
Hetton Coal Co., Lid. v. North Eastern News Association,'^^ it 
was held that it was libellous to say of a collierj'] company that 
the houses let by them to their workmen were highly insanitary 
and unfit for habitation as the statement would lead people of 
ordinary sense to suppose that the company conducted its busi- 
ne^ badly and ineffieienttly. In Mayor of Manchester v. 
Williams,^^ it was held that a municipal corporation could not 
sue in respect of a statement which imputed corruption and 
bribery to some of its departments and that the proper persons 
to sue were the persons concerned. This decision is really not 
inconsistent with the rule above suggested, as the statement in 
question did not affect any corporate business or reputation. 
Buit if it did aS where a trading company is alleged to be insol- 
yent^'^ or to consist of alien enemies in its directorate^® or to be 
in the praeitiee of holding forth false hopes to the public,or 
where a newspaper owned by a company is said to be corrupt 
and to sell its advocaey,2o the company is entitled to sue. In a 


12 De Stempel v. Dunkels, (1938) 1 A.E.B. 238. 

13 (1938) 1 A.E.B. at p. 259, per Scott, L.J. 

14 Per Pollock, Metropolitan Saloon Ommh'ius Co. v Hawl'ins 

(1859) 4 H. & N. at p. 90. rianf.ms 

15 (1894) 1 Q.B. 133. 

10 (1891) 1 Q.B. 94. 


17 See Kay, L.J., in (1894) 1 Q.B. at p. 145. 

18 LyoThs 4- Co^ V. lApton, Ltd,, (1914) 49 E. Jo. 542 

19 WdUams v. Beaumont, (1833) 10 Bing. 260. 

20 Journal Prmtmg Co. v. MacLean, (1894) 25 Ontario E 50Q 

afcmed (1896) 23 Ontario App. B. 324 cited by Gatley, p. 43* see also 
Latimer v. Western Morning News Co., (1871) 25 L T 44 ' ° 
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Bombay case,^^ an actdon at the instajice of an insurance com¬ 
pany was allowed in respect of a libel which suggested that the 
company was started and carried on by adventurers who filled 
their pockets at- the cost of the ignorant poor. As in the case 
of a natural pereon, the business repide of a company will be 
judged l)y new standards of morality that now prevail. In 
I/oldswoiih^ Lid. v. A>\soci(dcd Ncirspapcrs^ it was held 

lliat it was defamiutory to s;iy of a comi>aiiy that it had refused 
to accept an interim wages award of a joint conciliation board 
for the particular industry. Scott, L.J., observed that the 
]K)litical and social conditions of industry in (ircat Britain are 
very different from what they were in the Victorian days of 
industrialism and hiisscz-fairCf and every reasonably intelligent 
person in the country realised that as conciliation boards of 
reprcsontatives of employers and employed were intended to 
secure I)}' a system of collective bargaining fair terms for both 
parties, loyally to the conciliation machinery was an honoui'able 
duty of i>ersons engaged in the industry owed to the nation at 
large. To say further that the managing diiector of the com- 
j)any was chairman of the conciliation lioard and had taken 
active ])ai't in formulating an em])loyei’s' scheme was of coui*se 
clearly libellous of him in his individual capacity. It was, 
however, held that it was not libellous to say of the company, 
that on account of the said conduct of the company, members 
of a trade union had refused to handle its goods at certain 
docks, ])ecau'se to say that a man was coerced rightly or wrongly 
by a trade dispute was not to defame him.^^ A non-trading 
corporation like a social clul) or political or professional associa¬ 
tion may be able to sue when it suffei*s in iniblic esteem by 
attacks on its corporate life or activities, where a political 
association is alleged to promote sedition, or a reputed social 
club to lU’omote immorality.^'* 

11. Defamation of unincorporated associations. —An un¬ 
incorporated body of pei'sons has no entity apart from the 


21 Union Benefit Gnar.intec Co. v. Thal'odol, 
lOn.1: A.I.R. lOaOBom. 114. 

22 (loa?) .'l A.E.R. 872. 

23 (1937) 3 A.E.R, at-p. 877, per Slessor, L.J. 

24 Spencer Bower, p. 244. 
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members constituting it; and such members alone can sue in 
their individual capacity.^^ 

12. Test of a defamatory statement.—A statement or 
representation is defamatory if it conveys a defamatory meaning 
about the plaintiff to reasonable men placed in the position of 
those to whom it was published,^ In an action for defamation 
the plaintiff should establish this fact. It is not enough for him 
to show that by some pei'sons thd statement was understood in a 
defamatory sense, or to refer to him.^ The standard of under¬ 
standing is that of the ordinary, reasonable man,® having the 
intelligence, knowledge, education, experience and prejudices of 
the average man in the class of people to whom the words were 
published. ‘‘He is neither a genius nor an idiot, neither a 
fanatic nor a faddist, neither a walking eneyelopgedia nor an 
illiterate.”^ “lie is a fairminded person and not one with a 
morbid or suspicious mind. If this test is satisfied, the 
defendant is not allowed to show that he did not intend to convey 
any injurious meaning or to refer to the plaintiff.® This test 
though simple in apiJearance is often difficult to apply to con¬ 
crete cases. Tile following rules deducible from the case-law 
on the subject may be helpful in applying it.. 

13. First rule,—The statement complained of must be 
understood in its ordinary and natural meaning,'^ and the whole 
of iit must be read together, and not merely particular parts of 


25 London Association for Protection of Trade v. Greenlands, (1910) 
2 A.C. 15; Gidney v. Anglo-Indian and Domiciled Association, (1930) 
I.L.R. 8 Rang. 250. 

1 Capital and Counties Panic v. Benty, (1887) L.R. 7 A.C. 741 at 
745, per Lord. Selbome, L.O. 

2 Nevill V. Fine Art and General Insurance Co., (1897) A.C. at p. 

73, per Lord Halsbury, L.C.; see also Capital and Comities Panic v. 
Uenty, 7 A.C. at p. 788, per Lord Watson; Stuhl)s, Lid. v. PusselJ 
(1913) A.C. at p. 398, per Lord Shaw. * 

3 Lord Bowen called him “the man on the Clapham omnibus see 
iVest V. West, (1911) 27 T.L.R. 189, 476. 

4 Spencer Bower, p. 37, note (m). 

5 Keogh v. The Incorporated Dental Hospital of Ireland, (1910) 2 
Ir. R. at p. 586, per Lord 0*Brien„ C.J. 

6 Capital and Counties Panic v. Henty, (1887) L.R. 7 A.C. at p. 

772, per Lord Blackburn; Bulton v. Jones, (1910) A.C. 22. 

7 Capital and Counties Panic v. Henty, (1887) L.R. 7 A.C. at p. 

745; The Englishman, Ltd. v. Antonia, (1930) 35 C.W.N 271* AIR* 

1931 Cal. 81. ' • ^ 
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it.** Tlu‘ ‘l)aiK'' and tlie ‘aiitidoto* should l)e taken together.® 
Tiio context^o and the vvliole of the publication of which the 
alh‘j»ed libel forms a ])art^^ and any document referred to there- 
in ^2 considered. The rule of natural constiiietion 

has now for nearly two centuries super.seded the older practice 
of coTistruino- words striclly^^ prevails not merely here but 

el.sewliere in the law wherever language has to l)e construed, 
c.r/., in a deed or a statute. 

14. Second rule.—If the statement in its plain aJid 
iiatnral meaning conveys a defamatory imputation about the 
])]aintiff as alleged in the plaint, then the defendant is liable 
unless lie pleads and provi's tliat the per.son or persons to whom 
it was pul^lishod did not understand it in limit sense or to refer 
to [lie plaintiff. It is not enough for him to ]>rove that he did 
not intend the Mords to convey a defamatory meaning.^^ He 
may show for instance tliat the words had a special meaning in 
the context. Thus a charge of dcilling’ another was sho\\m not 
to impute murder as the hearers knew tha;t the person said to 
have been killed was alive,!® charge, of roblieiy or theft 

was shown in a certain context to refer to a. distress for rates. 
In such eases, the defendanlt .should prove that the facts which 
impart a spi'cial meaning to the words were known to the hearei’s 
or I'oaders.!® Svimilarly lie may show tliat the words were used 


ft I.oid Horsclu'll, L.(', in .iiu^trolion Xcirspaper Co. v. Jycniictt, 
(1804) A.C. at p. 288, 

J'tr Ahlerson, B. in Chohtins v. Pci/»r. (18;’.5) 2 Cv. M. & R. at 
p. loO. 

10 I\r Lonl Halsbiiiy, in (1807) A.C. at p. 72. per Toni Slmrnl, at 
P. 78. 

n Coole V. Uuphrs, (1824) Ry. & M. 112; Darhj/r. Otwrbi/. (ISSU) 
1 H. & N. 1 sit p. 11 (snhsoquont issnos of same no\Yspa]>ev whou matter 
was comiCH'tod) ; Domu t i, v, llollowoi/, (1001) 2 K.B. 441. 440. 

12 ;i f r V. Lloi/d, (1824). 2 B. A C. 078; Varbu v. Ou<n lrt/, above. 
l.T /Vr T..or(l Ellenborongli, C..1., in c/,s' v. Catmh'ti, (1807) 0 
I'aist. 0.! ;it p. 00. Bolow Appx. psinis. 1 aiul 4. 

M JUvrr yfear Coivmissiovers: v. (1872) 2 A.C. at p. 700, 

pf r Lord Bisu'kburn. 

Srr above, psirsi. l.'l, note, 0. 

10 Snap V. (irr^ (ir)07) 4 Rep. 10 as expliiined bv Baron Parke, in 
Jleminp v. Power, (1842) 10 M. & W. at p. 500. 

lOQT^^ c.7.s^ t Roll. Abr. 51; CampheU v. FUchie, (1907) S. 0. 

V. PUb)f, (1847) 10 M. & W. 402; see also Hairc v. 
(1829) 9 B. & c. 04:!. 
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a.s a joke; but they must also liave been understood as such by 
the pei^oiis ■\vho read or heard them. ‘‘A person shall not be 
allowed to murder another’s reputation in jest; the jocularity 
must also be shared by the bystanders.’'^® ^'No one can east 
about firebrands and death and then escape from being responsi¬ 
ble by saying that, he was in sport. ’ Another instance of 
words which are defamatoiw in their plain and natural sense but 
may not be so in fact is the case of words of abuse used in the heat 
of a quarrel, as they may not convey any injurious imputation on 
character.^^ The same is the case with vituperative language 
employed in the coui'se of political or journalistic controversies.®^ 

15. Third rule. —If the statement does not convey any 
dcfamatorj^ imputation in its natural meaning, it may be 
because the words are innocent, or have two or more meanings 
some of which are imioeent,®® or have no well-known meaning 
as in the case of slang,provincialisms, local or technical terms 
not in common use.®® In all such cases the plaintiff should set 


19 Donoghdie v. Hayes, (1831) Hayes (Ir. Ex.) R. 265, 267. 

20 Pei' Lord Blackburn, in Capital and Counties Bank v. Hcniy, 
(1882) L.R. 7 A.C. at p. 772. 

21 Thorley v. Lord Kerry, (1812) 4 Taunt, at p. 365; Penfold v, 
Westcote, (1806) 2 Bos, & P.N.R. atp. 6; Agneio v. Britisfi Legal Life 
Assurance Co., (1906) 8 F. 422 (Ct. of Ssss.) (Miar’ and ^fr&ad^ held to 
be merely abusive); Girishchumlra v. Jatadharit, (1899) I. L.R. 26 Gal. 
653:, 3 C.W.N. 551; Kotvw Sul)adra^ v. Subbarayadu, (1900) 10 M.L.J. 
83; Brijnath \. Byrne, (1912) 9 A.L.J. 253; Harakchand v. Gar.ga 
Prasad, (1924) I.L.R. 47 All. 391: 23 A.L.J. 151; Subbtiraidu v. 
Tmmala^ (1926) 52 M.L.J. 87: A.I.R. 1927 Mad. 329; Girdhari Lai 
V, Panjab Sintgh, A.I.R. 1933 Lali. 727; cf. Ma Win v. Ma Ngon, X. 
I.R. 1923 Rang. 77. 

22 Australian Newspaper Co. v. Bennett, (1894) A.C. 284 (on© news¬ 
paper calling another LAnanias’ for a careless report of a boat-race, held 
no defamation) ; Madras Times v. liogers, (1915) 30 M.L.J., 294: 32 I. 
G. 408; below para. 73. For an instance of a religious controversy, see 
Kumaragurudasa Sivami v. Krishnaswami, (1924) 47 M.L.J. 664: A.I. 
R. 1924 Mad. 898. 

23 Mart V. Wall, (1877) 2 C.P.D. 146; Simmons v. Mitchell, (1880) 6 
A.C. at p. 158; Keogh v. The Incorporated Dental Hospital of Ireland, 
(1910) 2 Ir. R. at p. 586, per Lord O’Brien, C.J.; see also John Leng v. 
Langlands, (1916) 114 L.T. 665 (H.L.) 

24 Hickinbotham v. Leach, (1842) 10 M, & W. 361 (^duffing’ meaning 

faking); McGregor v. Gregory, (1843) 11 M. & W. 287 Cblacklegt 
meaning cheat at cards); Dakhyl v. Lobo'iickere, (1908) 2 K.B. 325 n 
(‘quack’ meaning one who lends himself to medical imposture). f) 

25 For commercial terms, see Flach v. London 4" S. W* BanJCf (1915) 
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i'oith, hy a statement in the plaint Icnown as the ‘innuendo’, the 
special or secondary meaning of a defamatory character, which 
the words complained ot conveyed to the persons to whom they 
were published; and l)e should also prove the facts and circum- 
staiices wJiich made the words convey that meaning to those 
persons as r(‘asonal)le men.^ These facts and circumstances 
sliould he sucli as were known to tlie persons to whom the words 
wei e published, anti as were known or ought to have been known 
by liie defendant 2 Thus a statement that ‘the plaintiff had 
given I)irtli to a child' is not defamatory though false. But a 
lady recoveretUdamages from a newspaper which published this 
incoirect news, on ])rool' that she was married only a month 
before.® In such a case the ]daintiff lias to adduce evidence to 
show that some jicrsons who know this fact believed the report. 
It is unnecessary, however, to show that^ the defendant knew 
Ihat fact, as lie ought to have known it.'* AVliere the plaintiff 
alleged that the defendant falsely and maliciously said of him 
that “he set his premises on fire,” meaning thereby that, as he 
Iiad insured his ]n’emises against fire, he intended to defraud 
tlie insurance company,® lie must prove that this fact was 
known to the hearers. Tf it was not, there would be no defama¬ 
tion. Formerly the plaintiff could not give evidence of such 
facts unless ho bad set them out in his plaint. These averments 
by way of explanation of the innuendo were known as the 
'colloquium.* After the Common Law Procedure Act, 1852,® 
the colloquium is no longer required. But this is only a 
change in the rule of ]>leading and does not affect the principle 
that the plaintiff must prove hy evideuee that the words were 


T.Tv.U. ,'134 (**rofov to (lrawor”V As to a case of oodo words sent with 
their hey, see White v. Credit T^efonn Associ^iiion, (tt>05) 1 K.B. 653. 

1 Copifal and Couniies TianV v. Bentv. (1887) L.K. 7 A.C. 741; John 
Lent] V. JMnalandfi, (1010) 114 L.T. 005 (H.L.). 

2 L.P. 7 A.C. at pp. 744, 771. 

3 Borrhon v. TiHehie d- Co., (1002) 4 P. 045 (Ct. of Scss.); see also 
Cas.^uhi V. Doibf Mirror Newspaper, (1020) 2 K.B. 331, below para. 18. 

4 The observations to the contrary of Brett, L.,T., in Capital and 

^untie^i Tianl: v. TTenip. (1880) 5 C.P.P. at p, 530 are not consistent with 

Jlulton V. Jones, nnd other cases; see Cassidv v. 2)oi7i/ 3fi>ror Newspaper, 
(1920) 2 K.B. 331. ' ' 

(1853) 5 B. & Ad. 27; Jacobs v. 

(1890) 02 B.T. 121. 

6 (1852) 15 v'c 10 Viet., c. 70, s. 01. 
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capable of conveying and did convey the meaning alleged in 
the plaintJ The facts which make apparently harmless words 
convey a defamatory meaning may be wholly extraneous to the 
words as in tlie last two instances; or they may consist in the 
language or other circumstances attending the publication like 
the context, the manner of publication, e,g., the tone of the 
speaker in the case of slander. But the evidence must be such 
as will satisfy the Court that the words would convey a defa¬ 
matory meaning to reasonable men. It is not enough to show 
that they did so to some persons. Where there are a number 
of good interpretations it is unreasonable that the only bad one 
should be seized upon to give a defamatory sense to the words.® 
In such a case the defamer is he who, of many inferences, 
chooses the defamatory one.^ In fact the plaintiff cannot prove 
his innuendo b^’’ simply asking his witnesses in what sense they 
understood tlie words. He must, before doing so, lay a basis for 
his case by letting in evidence of facts which will make the 
words reasonably capable of the meaning alleged.^® In the 
leading case of Capital and Couiities Bank v. Hentyp-^ the 
defendants, a firm of brewers, sent round to their customers and 
tenants a circular notice that “they will not in future receive 
in payment cheques drawn on any of the branches of the Capital 
and Counties Bank.” The plaintiffs alleged that these words 
meant that their bank Avas not to be relied upon to meet the 
cheques drawn on them and their position Avas such that they 
Avere not to be trusted to cash the cheques of their customers. 
The House of Lords held that reasonable persons would not 
understand the Avords in that sense and the fact that some 
persons did so and thereby caused a run on the bank would 
not make the Avords libellous. But these words may bear a 
defamatory meaning if other facts were proved, e.g., that the 
defendants gave the notice unnecessary publicity as by pub¬ 
lishing it in a newspaper, or that it Avas a time of panic in the 

7 L.R. 7 A.C. at p. 782, per Lord Blackburn. 

8 Per Brett, L. J., in 5 C.P.I). at p. 541; per Lord Blackburn in 7 A G 

at p. 786. * * 

9 Per Lord Bramwell in 7 A.C. at p. 792. 

10 Davies v. Bartley, (1848) 3 Ex. 200 approved in Simmons v. 

Mitchell, (1880) L.R. 6 A.C. 156; Shaw v. London Express Newsnaner 
(1925) 41 T.L.R. 475. ^ ^ ' 

11 (1887) L.R. 7 A.a 741. 

T—40 
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])];h'c. Tlu'refore tlio fjueslion ot* libel or no libel may often 
(leiiemi not on the words alone hut on extrinsic facts. The 
l)Iaintitf must prove the i)artieular meaning alleged; if he fails, 
he cannot rely on another meaning unless he had also 
alleged it as an alternative.^- It is hardly necessary to add 
that a defamatory imputation may he conveyed not merely by 
direct statement hut also indirectly hy query, allusion, idiom, 
figure of speech, slang, euphemism, irony, or hy headlines, 
colour, size, tvj>e or arrangement of the written character. 

16. Illustrations of the third rule.—Some decisions are 
given helow as illustrations, hut their value as precedents on 
tile construction of ]iarticular words is very small as each case 
must depend on its own facts.^^ 

Statements held defamatory.— Sfuhhs, Ltd. v. The defen¬ 

dants, propriiotois of a coininorcial magazine, published the plaintiff’s name 

a wcoklv list of persons against whom cx-partc decrees were 
ohtainod in the small dohts Courts, the fact being that on the plaintiff 
paying the debt, flie action was dismissed. This list was headed by a 
nolice saying that *In no cjis»^ did the publication imply inability to pay 
. . one named.’ The plaintiff stated in the innuendo, that 

‘die wa.s given to or lind begun to refuse or delay to make pa^nnent 
of his debts, ami that he was not a person to whom credit should be 
given.” It was held that tlie publication was in spite of the prefatory note 
cajiable of bearing tliis meaning, cspeeially as this list was usually called 
tlie ^‘Black List” and affected the credit of persons mentioned in it. But 
in Ltd. v. Lus.^cll,15 the plaintiff who eomplained of an 

exactly siimilar }mbli<':ition alleged that thereby it was falsely represented 
that he was unable to pay his debts. It was held that it was not 
established. 

TiUs.'icll V. Nolciitt.lQ —In a musical .iournal. a concert was amiownccd 
and the name of the plaintiff, a well-known public singer, was placed 
tliird in v, list of four artists. Evidence was given that the first place was 
a sign of superior re]nitatiou, and that the beginning and end of such 


Trj7?m»K V. Stott, (183n) I C. & M. 075; I^ucl v. TatneU, (1880) 43 
L.T. 507. 

in See Li)wfiipc Co., Lid. v. British Fmpirc Tppe Selling Co., L/d., 
(1800) 81 L. T. 331 at p. 333, per Lord ITalsbury; Glaspow Corporation v, 
Lorimer, (1011) A.C. at 015, per Lord Loroburn. 

l‘i (1020) A.C. 00. 

in (1013) A.C. 380; see 7,\ v. Gaphlan, (1805) 4 F. & F. 310, 321. 322 
(it is not libellous to sav that a person owed money as this does not imply 
unwillingness or inability to pay); WiUiams v. ^Hiitft, (1888) 22 Q.B.li. 
134; Srnrtt.'i v. Scarhtt, (1802) 2 Q.B. 50; 7.ar/i7imi Naroin v. K^hombhii- 
nath, A.l.lL 1031 All, 120 (notice of importers selling the plaintiff’s goods 
for refusal to pay, not defamatory). 

10 (1800) 12 T.T^.U. 105; sec also FU'n v. Loudon Music Hall, Times, 
May 31st and .lune 1, 1000 (a music hall artist complained of not being 
“starred” in the bills and placards by the defendants). 
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announcements were superior positions as compared with the middle, and 
that the placing' of her name third in order was calcxilated to injure her 
reputation. A verdict for tlie plaintiff was upheld by the Court of Appeal. 

Snn Life Assurance Co. of Canada v. Smith ^ <Sro7i.l7—The defen¬ 
dants, news-agents at railway station bookstalls had displayed a poster 
“More Grave Sun Li-fe of Canada r)isclosures’\ Held that it was capable 
of being read as meaning “more grave disclosures about the Sun Life of 
Canada” rallier than “more grave disclosures by the Sun Life of Canada”. 

Coopoosami Chetty v. Doraisami.^^ —The words ^^prayaschittam or 
purification ceremony must be performed as the plaintiff has attended 
the funeral ceremony,” are capable of a defamatory meaning as they may 
suggest that the plaintiff was an outcaste and thereby polluted the cere¬ 
mony by his presence. But it was observed that to say that prayaschittam 
should be perfonned because of the plaintiff’s marriage outside his sub¬ 
caste is not defamatory as no loss of caste is involved thereby. 

Statements held not defamatory.— Mulligan v. CoZe.19—^^Walsall 
Science and Art Institute. The public are informed that Mr. Mulligan’s 
connection with the Institute has ceased and that he is not authorised 
to receive subscriptions in its behalf.” The innuendo was that the plain¬ 
tiff falsely assumed and pretended to be authorised to receive subscrip¬ 
tions on its behalf. It was held tliat the advertisement was not capable 
of this nieanmg. 

NevHl v. Fine Arts 4' General Insurance Co., Ltd .20 —The plaintiff 
had an agency from the defendant company who sent out a circular that 
his agency had “been closed by the directors.” The innuendo was, “that the 
plaintiff had been dismissed by the defendants from his employment as 
agent for some reason discreditable to him.” It was held that the words 
were incapable of a libellous meaning. 

Frost v. London Joint S^ock Bank.21 —Plaintiff drew a cheque in 
favour of A on his bank. A presented it to the bank which by an error re¬ 
turned it to A ndth a slip attached marked “Reason assigned—Not stated.” 
The plaintiff alleged that these words meant that the cheque had been 
dishonoured through want of assets. It was held that no circumstances 
were proved to show that the words could be understood by reasonable per¬ 
sons in a libellous sense. 

Sim V. Stretch.22 — On the plaintiff’s housemaid re-entering the de¬ 
fendant’s service, the latter sent a telegram to the former, ^^Please send 

17 (1934) 150 L.T. 211. 

18 (1909) I.L.R. 33 Mad. 67: 19 M.L.J. 714; (1912) M.W.N. 1220: 
17 I.C. 527; cf, Venkayya v. Venkataramiah, (1914) 28 M.L.J. 58: 26 
I.C. 460, 

ii» (1875) L.R. 10 Q.B. 549; cf. Beswick v. Smith, (1908) 24 T.LR 
169. See (1936) 182 L.T. 405. 

20 (1897) A.C. 68; cf. Hunt v. Goodlake, (1879) 29 L.T. 472. 

21 (1906) 22 T.L.R. 760; Flach v. London 4' South Western Bank, 
(1915) 31 T.L.R. 334, is a similar case where the words were Ttefer to 
drawer’; but falsely to say ^Refused for want of funds’ is defamatory 
tliough tlie usual form of action against a banker in such cases is for 
breach of contract; see Bolin v. Steward, (1854) 14 C.B. 595; Fleming v. 
Bank of New Zealand, (1900) A.C. 577; cf. IAorbel Barher ^ Co. v. 
Deutsche Bank, (1919) A.C. 304. 

22 (1936) 2 A.E.R. 1237. 
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her jio^jsc'ssions, tlie money you borrowed and also her wages.” Innuendo, 
tliat plaintiff was in pecuniary difficulties and had failed to pay her 
wages and was unworthy of credit. Held, not proved. 

Caron v. British Denial .-l*\s’OfaV/tio7i.23—An article in the British 
Dental Journal, “wliile the ostensible object of the clinic (National 
Denture Clinic for the supply of dentures to the deserving poor) may be 
entirely praiseworthy, there were certam features of the organisation 
which tlie Council (of the British Dental Association) thought, required 
close scrutiny”. Innuendo alleging dislionesty, deceit and misapplication 
of funds; held not j)roved. 

Cox V. roo/ur.24 — To say of the plaintiff that “he had sued his 
mother-in law” was held not defamatory in the absence of proof of 
S]>ceial facts. ' 

Keo(/h V. Jncorporatal Denial Hospital of Ir(lan<J.25 — The committee 
of a hospital passed a resolution on the plaintiff’s application for admission 
“that Mr. K. cannot be accepted as a student.” The committee had a right 
under the bye-laws to refuse any student without cause. It was held not 
defamatory in the absence of extrinsic evidence. 


17. Fourth rule.—If the statement in its ordinary mean¬ 
ing conveys a defamatory imputation but does not refer to the 
plaintiff, then also tlie plaintiff should allege that it was under¬ 
stood to refer to liim, and prove it by evidence of circumstances 
of the nature already explained.^ A ]ierson cannot sue in res¬ 
pect of defamatory words referring to another, even if the 
latter were his near relation.- lie may have a criminal remedy 
for the offence of insult, in respect of words which defame his 
near relation living or dead.® lie may have also a civil cause of 
action if sueli words result in pecuniary damage to him; for 
instance, a tradesman recovered for injury to his business by 
words defaming bis wife who assisted him in the shop.^ But 
llu' wrong is not definnation but belongs to the category of in¬ 
jurious falsehood. Some words like ^cuckold’ or 'bastard’ 
Ibougi* used with reference to one iierson may defame another 


23 (10.10) 182 L.J. 05. 

24 (1803) 0 L.T. 320. 

(1010) 2 Ir. K. 577. 

1 If tho atatomont of claim dooa uot state those oiTCumstnnoos, parti* 
cuhns can bo ashed for; Bntcc v. Ohlhams. (1030) 1 K.B. 007. 

2 Suhhaiifry v. Kristnaiper. (1878) T.D.U. I Mad. 383 (brother cannot 

sue for slander of sister); see nlso Brahmanna v. BamalTishnamma, (1804) 
I.L.U. 18 Mad. 250: 5 M.D..T. SO; Luclrum Srif v. Hurhur, (1881) I.L.K. 5 
Bom. 580; Dope v. Pantm Sutch, (1888) T.L.R. 11 All. 104; (Jiriear Sin.aA 
V. Siuph, (1005) I.L.R. 32 Cal. 1000: 0 O.W.N. 847. 

B. V. Topham, (1701) 4 T.R. 120; R. v. Rsnor. (1887) 3 T.L.R. 300; 
Broovi V, Bifchic, (1005) 0 R 042 (Ct. of Soss.). 

4 Bidinp V. Smith, (1870) 1 Ex. D. 01; cf. v. /rnmofon, (1793) 

1 Peako 25. 
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by implication, and the latter can sue for defamation.® An 
action was allowed in respect of words imputing misconduct to 
the plaintiff’s wife which degraded him in his caste.® A per¬ 
son cannot sue for defamation in respect of words which are 
only in disparagement of his property or goods his remedy is 
an action for slander of title or of goods. He can sue for 
defamation if they also reflect on his reputation, personal, pro¬ 
fessional or commercial,® e.c/,. when it is said that a person sold 
poisoned wine,® obscene books,i® or bad and worthless type¬ 
writing machines,^! that the cottages let by a colliery company 
to its workmen were insanitary and unfit for human habitation, 
thereby imputing bad management to the company,^® that a will 
is a rank forgery thus casting a reflection on the solicitor who 
prepared it.^® It is also defamatory to mention a person’s name 
without his consent in connection with inferior goods,i^ literary 
or other productions,as by passing off an inferior novel as 
the work of a reputed author. If no reflection on his reputation 
is thereby conveyed, the unauthorised use of his name in rela¬ 
tion to another’s goods is not actionable defamation, however 

5 Vicars v. Worth, (1722) 1 Strange 471; Hodgkins v. Corhett, (1723) 
1 Strange 545; see also Buckle v. Beynolds, (1859) 7 C.B.N.S. 114; Cassidy 
V. Daily Mirror, (1929) 2 K.B. 331; below para. 18. 

6 Snlckan Teli v. Bihad, (1906) I.L.R. 34 Cal. 48. 

7 Evans v. Harlow, (1844) 5 Q.B. 624; Societe Francais des 
Asphaltes v. Farrell, (1885) Cab. & El. 563; Australian Newspaper Co,, 
Did. V. Bennett, (1894) A.C. 284; Huhbuclc and Sons v. Wilkinson, (1899) 
1 Q.B. 86; Griffiths v. Benn, (1911) 27 T.L.R. 346. 

8 For illustrations, see Harnam v. Delany, (1731) 2 Stra. 898; Thorley^s 
Cattle Food Co. v. Massam, (1880) 14 Ch. D. 763; Ingram v. Lawson, 
(1840) 6 Bing. N.C. 212; Jenner v. A^Beckett, (1871) L.R. 7 Q.B. 11; 
Latimer v. Western Morning News Co., (1871) 25 L.T. 44; Thomas v 
Williams, (1880) 14 Ch. D. 864; Bendle v. United Kingdom Alliance] 
(1915) 31 T.L.R. 403. 

1 ) South Eetton Coal Co. v. N. E. News Association, (1894) 1 Q.B. at 
p. 139, per Lord Esher, M.R. 

10 Tahart v. Tipper, (1808) 1 Camp. 350 at 353; Merivale v. Carson 
(1887) 20 Q.B.B. 275. 

11 Linotype Co., Ltd. v. British Empire Typesetting Machine Co Ltd 
(1889) 81 L.T. 331. 

12 South Hetton Coal Co. v. N. E. News Association, above, 

13 Seaman v. Netherclift, (1876) 1 C.P.D. 540. 

14 See e.g., Clark v. Freeman, (1848) 11 Beav. 112; Dockrell v. 

Dougall, (1899) 80 L.T. 556 (where however no libel was proved). 

15 Byron (Lord) v. Johnston, (1816) 2 Mer, 29; Archhold v. Sweet 
(1832) 5 C. & P. 219; Lee v. GihUngs, (1892) 67 L.T. 263; Bidge y. Ena^ 
lish Illustrated Magazine, (1913) 29 T.L.R. 592. 
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annoying it may be to him. It may however amount to the kind 
ot injurious lalsehood known as ‘passing off.’When a 
(lofinito ('lass of people is libelled, any one or more of that class 
('iui sue/'' e.g., the membei*s of a club or association. When 
iiowevcr the words refer to a large and indefinite class of people 
{(’.g.y ‘all lawyers are thieves,’)^® or indefinitely to one or more 
ol' a definite class (c.r/., ‘some of the members of an avssociation’ 
oi' ‘one of you twoy® one of them cannot sue unless he alleges 
and pi’oves lhal he in i)articular was referred to. Thus when 
it was said that “some Irish factories ])raetise cruelties on their 
workmen," it was ])roved that the plaintiff’s factory was there¬ 
by meant.20 A person may be referred to without being named, 
by his initials,21 ]>ei‘sonal or facial peculiarities (c.g,, a one- 
eyed man being referred to as ‘Cyelops’)22 or by fanciful 
names23 or l>y other devices. The cases on this point wei'e 
usually those in which such devices wore employed by the de- 
fainer to make a veiled attack on another. In such cases the 
(luestion is whether they were understood by ordinaiy, rea¬ 
sonable men to refer to the plaintiff. The case of Ilulton v. 
Jo?(c.s-, 24 Qjif. Qf xininteidional reference to the plaintiff and 


iCi See below Chap. X. 

17 ^iee e.g., Foxeroft v. Laeii, (1614) Hobart 89; Irwin v. Feidf (1920) 
I.L.U. 48 Cal. 304. 317: 25 C.WN. 150. 

IH Fa.stwood V. Tlolmes, (1858) 1 F. & F. 347 at p. 349; .w, however, 
Joynf V. Cycle Trade PuhJi.'ihivp Co., (1904) 2 K.H. 292 (“eertnin members 
of the legal profession”). 

li> y/r John liorne'a ea^e, (1597) 1 Roll. Abr. 81 pi. 13 cited bv 
Popham, C.,T., in Jones v. Davers, (1598) Cro. Eliz. at p. 497 (‘'one of you 
is perjured,*' none can sue); Gatley, p. 123. 

-0 Lr Fanu v. Maleohnson, (1848) 1 H.L.O. 637. 

21 O^Iirien v. Clcjnenf, (1846) 16 M. & W. 159; as to asterisks being 
used, see Bourlc v. TFarrr?!. (1826) 2 C. & P. 307; for terminal letters, 
Levi V. Milne, (1827) 4 Bing. 195. 

-- FAnson v. Stuart, (1787) 1 T.R. 748. 

2 n For reference by allegorical or historical names, see F. v. CU'rk, 
(1729) 1 Burn. 304 (where the King and his Court wore libelled in Mist’s 
Weekly Journal under the names of various dignitaries of the Persian 
Court); for intentional miksdescription, see Briton Life Association, Ltd. v. 
Hohrrts, (1886) 2 T.Tj.R. 319 (where the ^daintiffs were described as 
‘Briton TJfi» OfUco’). 

24 (1910) A.C. 20; (1909) 2 K.B. 444; see also Shaw v. London 
Express Newspaper, (1925) 41 T.B.R. 475; Blenncrhassett v. Novelty Sales 
Service, Ltd., (1933) Times, May, 19; 75 L.J. 348; Morchant v. Ford, 
(1936) 2 A.E.R. 1510; T.ord v. Croydon Advertiser Co., Ltd., (1935) Times, 
March 2, cited in Fraser, Libel & Slander (9th Edition), p. 43; (1938) 
85 L.J 234. 
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presented a problem not covered by precedent.^s The plaintiff, 
Mr. Artemus Jones, a practising barrister in London, sued the 


defendants, the proprietors of the “Sunday Chronicle” for 
libel contained in an article which was written by their Paris 
correspondent about a motor show at Dieppe in Prance. The 


writer dilated on the levity of conduct of Englishmen who went 


to the show and referred to a ‘Mr. Artemus Jones,’ ‘church¬ 
warden at Peekham’ associating witli women of ill-repute. The 
writer deposed that the name was a fictitious one invented by 
him for the purpose of the article, and both lie as well as the 


editor of the paper stated that they did not intend to refer 
to the plaintiff and did not know him or anybody else bearing 
liis name. These statements were accepted by the plaintiff as 
true. On the other hand his witnesses gave evidence that they 
understood the words to refer to him. In upholding a verdict 
for the plaintiff the House of Lords held that if reasonable 
men understood the words to refer to the plaintiff, the defen¬ 
dants would be liable notwithstanding the absence of any in¬ 
tention to defame the plaintiff. The defendants relied on the 
traditional form of the declaration that “the defendant wrote 
and publi.shed the words maliciously’ and ‘of and concerning 
the plaintiff’;” but these phrases were treated as mere form and 
surplusage.^ As regards the argument that the decision would 
result in the anomaly that if there were two or three persons 
of that name, every one would be enabled to give similar proof 
and claim damages, Fanvell, L.J., in the Court of Appeal 
remarked that he did not see any objection in it.^ This deci¬ 
sion has been criticised as e.xtending the rule of liability for 
defamation beyond the limit of older precedents.® But it 
appears to render that rule uniform and rational, which can 
be stated thus; a person is liable if reasonable men understand 
his words to convey a defamatory meaning or to refer to the 


25 Holdsworth, Vol. VIII, p. 370. 

1 (1910) A.C. at p. 24, Lord Loreburn, L.C. In the C. A., Fletcher 
Moulton, L.J., relied on these words among other grounds for his dissent 

2 (1909) 2 K.B. at 481. For such an instance see the Australian cases 
Arthur Lee v. Wilson and Clifford Lee v. WiUon, 51 L.Q.E. 572 Where 
however a person published a true report of an existing person he cannot 
be sued by others on the ground that they were mistaken for the real person 
by a coincidence in name; per Lord Dunedin in D.C. Thomson and Cn n 
McNulty, Times, (1927) 71 S.J. 744. 

3 Pollock, 25 L.Q.R., pp, 341, 342. 
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plaintiff.** In Youssonpoff v. Metro-Goldwy'iV-Mayer Pichires, 
the defendants issued a talking film entitled “Rasputin, 
tile mad monk,” depicting incidents in the life of a notorious 
Russian personality, including the rape by him of a Russian 
])rincess and his subsequent assassination by the princess’s 
liotrothed. The plaintiff who was a Russian princess com¬ 
plained that she was referred to and called evidence to show 
tliat the character was so understood. A verdict in her favour 
was uplield by tlie Court of Appeal where Scrutton, L.J., ob- 
served''^ that “we follow the law that tliough a person who writes 
and publishes the libel may not intend to libel a particular 
person and indeed has never lieard of that particular person, 
the plaintiff, yet, if evidence is produced that reasonable people 
knowing some of the circumstances, not necessarily all, would take 
the libel complained of, to relate to the plaintiff an action for 
libel will lie.” The above principle is in accordance with deci¬ 
sions in the United States’^ and has been followed in India.® 


18. Nature of liability for defamation.—The liability 
as regards tlie actual meaning of tlie words published or their 
reference to the plaintiff does not depend on the intention of 
the person publishing them. Absence of intention is no de¬ 
fence, thougli it may mitigate damages. In the form in which 
the law was stated in IluJton v. Joucs^ and other eases referred 
to al)ove, tlie liability would seem to be absolute and absence 
of negligence would appear to be no defence.® But it is 
possible to regard fiction-writing of the kind in ITultoii v. Jones 
as negligent or even reckless'® and too risky for a prudent 


4 See per Lord Shaw )b\ (1010) A.C. at p. 2G. 

(10.14) 50 T.L.R. 5S1. 

(> At p. 583. Sec aUo hia obaorvations in Cassulu v. Daily 3firror, 
(1020) 2 KB. 331 at p. 341. 

7 Gatloy, p. 125; Wigmoro, Cases on Torts, Vol, T, p. 1040. 

a Ofjilvie V. Punjab Alhharat Co., (1020) T.L.R. 11 Lnh. 45; ProW- 
(lence v. Christenson, (1014) 24 I.C. 740 (Bur.); ef. v. Suhra- 

viania, (1017) 32 M.L..T. 302, 308: 40 I.C. 12(1, per Sadasiviier. ,T. 

0 This rule is also proposed in the Draft Restatement, (1035) $$ 1006, 
1023. See however Wicnfield, Law of Tort, pp. 281, 287. 

m (1000) 2 K.B. at p. 480, per Farwell, L.,T.. whose judgment was 
neceptod by two of the Law Lords in the 11. L. But his theory that intent 
was the gist of the action and made out by recklessness as in an action of 
deceit is perhaps open to question ns it would thereby re^nve the defunct 
fiction of intent or malitce in actions for defamation. 
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person to engage in. In Cassidy v. Daily Mirror Newspapers'^'^ 
the defendants in their paper published a photograph with the 
following words underneath, “Mr. M. Corrigan, the race-horse 
owner and Miss 'X’ whose engagement has been announced.” 
They were held liable in a suit by a person who said she was the 
lawful wife of Mr. Corrigan and complained that the words 
suggested that she was living with him in immorality. The 
defendants no doubt did not know of this fact and had also the 
■authority of Mr. Corrigan to publish the item of news. But 
their liability could be rested on their failure to make inde¬ 
pendent enquiry. If such a standard of care is impracticable 
in the conduct of a modern newspaper, the liability is properly 
regarded as absolute and justified by the ultra-hazardous 
nature of journalistic activities at the present day.^^ 
vicarious liability of a proprietor and publisher of a newspaper 
for a libel printed and published under their authority is also 
absolute and rests on the same principle of policy. 

19. Fifth rule.—An innuendo and proof of special cir¬ 
cumstances are essential for the plaintiff to succeed in an action 
in eases referred to in the third and fourth rules above. In 
the case referred to in the second rule where the words are prima 
facie defamatory of the plaintiff an innuendo is not necessary 
but the plaintiff may allege and prove a special defamatory 
sense in addition to the natural meaning.^® If he fails to prove 
it, he may still rely on the natural meaning.^^ 

20. Sixth rule.—In the case of representations as distin¬ 
guished from words or statements, the plaintiff must allege in 
the plaint and prove how they defame him. He may show that 
a pictorial representation or caricature involves a reflection on 
his character or holds him up to ridicule.^® Whether it has 
that tendency would depend on the circumstances of the case 
and be decided by the test already discussed. The publication 
of portraits and caricatures of weU-known personages is so 

11 (1929) 2 KB. 331. 

12 Below Chap. XV, paras, 1 and 2. 

13 Barvey v. French^ (1832) 1 Cr. & M, 11; Ba/rrett v. Long^ (1851) 

■3 H.L.C. 395. 

14 Boldstoorth, Ltd, v. Associated Newspapers, Ltd,, (1937) 3 AEB 
872, 879. 

15 Monson v. Tussamde, (1894) 1 Q.B. 671; Dtmlop JRubter Co, V. 
Dtmlop, (1921) 1 A.C. 367; Cassidy v. Daily Mirror, (1959) 2 KB. 33r. 
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commou a ieature of modern journalism that it does not 
ordinarily' convey' any defamatory^ meaning to reasonable men. 
But a plain, ordinary eitnsen not known to fame may well com¬ 
plain of an unauthorised portrait or caricature as holding him 
up to ridicule.^^ The use of a person’s name or photograph for 
the purpose of commercial advertisements may convey a 
defamatory meaning. In Tolley v. Fry d; Sons,^'^ the plaintiff, 
an amateur golfer, was caricatured by the defendants, chocolate 
manufaetureis, as playing golf with a packet of their chocolate 
protruding from his pocket. It was hold that this was capable 
of conveying a defamatory meaning, viz., that the plaintiff was 
abusing liis position as an amateur golfer for advertising pur¬ 
poses and was seeking gain b.v such means. AVhen the publica¬ 
tion of a portrait is not capable of a defamatory meaning, no 
action lies though it was unauthorised and caused annoyance to 
tlie person concerned.^® In the United States this has become 
sucli a great evil that some courts have held that the unautho¬ 
rised ])uhlication of a person s photograph is actionable as an 
invasion of the right to privacy\^^ 


21. Seventh rule.—In India the plaintiff has to satisfy the 
judge on the above i)oints. In England the jury has to decide 
whether the words convey' a defamatory' meaning about the 
plaintiff. Their verdict is final and will not be upset unless it 
is clearly' perverse.^*' But a judge has the power to withdraw 
the case from the jury if he considei's, (a) in the case referred 
to in the second rule above, that in their natural meaning 
the words are incapable of conveying any' defamatory 

16 Dxt-nJop V. DunJop Bnhber Co., (1920) 1 Ir.R. 280, 291, per Powell, J. 

17 (1931) A.C. 333; soo nlao Fuiiston v. Peorson, Times, March 12, 
1915; Gatley, p. 31 (photograph of actress without teeth for advertisement 
of a dentist); 7Ioncy!tctt v. News Chronicle, (1935) 179 L.T. 362; Plumb 
V. Jetfcs* Sanitary Compo^tnds, Lid., (1937) 83 L.J. 289 (police-officer’s 
picturo used for advertisement of a fluid foot-bath). 

18 Corelli V. Wall (1906) 22 T.L.R. 532 (where the use of the photo¬ 
graph of Marie Corelli, tho novelist, was held not wrongful though annoying 
to her). It may be breach of contract; Potlord v. Photographic Co., (1880) 
40 Ch, D. 345. Below Chap. XII, para. 13. 

Wigmore, Cases on Torts, Vol, I, pp. 749 to 763; Selected Essays 
on Torts, p. 128; Below, Chap. XU, para. 12. 

20 Broome v. Agar, (1928) 138 L.T. 698 (owner of motor car saying of 
her chauffeur that he gave joy-rides to women in her Rolls-royce car, verdict 
against plaintiff, chauffeur, upheld); see also Lockart v. Harrison, (1928) 
139 L.T. 521 (H.L.). 
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imputation about the plaintiff to reasonable men, and 
(h) in the eases referred to in the third and fourth 
rules that there is no evidence of any such special cir¬ 
cumstances as would make the words capable of the defamatory 
imputation complained of. If the judge wrongly omits to exer¬ 
cise this power and proceeds to obtain the jury's verdict, the 
Court of Appeal can in exercise of that power upset the verdict 
and dismiss the action. This rule was laid down in Capital 
and Counties Bank v. Henty^'^ and has since been applied in 
many eases. The reason for the assertion of the judge's power 
was the well-known bias of juries and their tendency to give 
unreasonable verdicts in favour of plaintiffs .22 


22. Publication.—This Avord is not used here in the 
popular sense of giving publicity, but means the communica¬ 
tion of the defamatory matter to some person or persons other 
than the defamed.^s This is the gist of the wrong of defama¬ 
tion and not the mere speaking or writing of defamatory 
words.24 Therefore there is no defamation if A speaks ill of B 
to S's face in a place where nobody else hears A, or if A 
writes and sends to B a sealed letter defamatory of B, or keeps 
it locked in his own desk. In pleading publication the plaintiff 
must specify the person or persons to whom the 
defendant published, the time, manner, etc. The averments 
must be otherwise the defendant can apply to strike 

them out as vague^ or ask for particul ars.^ Publication is 

21/1882) L.R. 7 a7c 741. " 

22 L.R. 7 A.C. at 775; see also Pollock, Torts, p, 270. For the history 
of the jury^s powers see L.R. 7 A.C. at p. 771. It is interestimg to compare 
the reasons for the limitation imposed by this case on the jury's powers 
with those for the popular notation for extending them which ended in the 
passing of Pox's Libel Act in 1792. See below para. 33. 

23 Govindan Nair v. Achyuta Menon, (1915) I.L.R. 39 Mad. 433: 28 
M.L.J. 310. 


24 Tfelditch v. Macllwaxne, (1894) 2 Q.B. at pp. 56, 64. 

25 Nannu Mai v. Bam Ttasad, A.I.R. 1926 All. 672. 


1 Ddvey v. SentincTc, (1893) 1 Q.B. 185 (action dismissed for want of 
particulars); Davies v. Bolleston, (1920) 149 L.T. Jour. 84; W.N" 19 CC A 1 

See Marehant v. Ford. (1936) 2 A.E.R. 1510 (an allegation oif Msistinff to 
publish is one of publicatiion). ® 

2 Bradhury v. Cooper, (1883) 12 Q.B.D. 94; BoseTte v. BucJiann-n 
(1886) 16 Q.B.D. 656; Keogh v. Incorporated Dental Kospital of Ifplnmn 
(1910) 2 Tr. R. 166; The plaintiff cannot deliver interrogatories to defen¬ 
dant to disclose the names of persons to whom he published- Barham. 
Hnntingiteld, (1913) 2 K.B. 193; or to disclose the names bf his infor- 
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proved in the case of slander, by the fact that the defendant 
spoke the slanderous words about the plaintiff to another,^ and 
in the ease of libel, by the fact that the defendant delivered 
or sent by post or messenger the libellous document to another, 
or had it printed, typed or copied,^ or put it up as a placard, or 
did any other act which had a like effect,^ e.g,, a man sitting 
silently on the roadside and pointing the attention of passers- 
by to a lilxdlous placard.^ In Bgrnc v. DcaneP it was held that 
where some unknown iiorson liad put up a defamatory notice 
on the walls of a club, the office-bearers of the club who failed 
to remove the notice after knowing of it would be liable for 
l>uI)lication. A new mode of publishing slander has become 
])Ossil)le, viz., by a broadcasting agency allowing the slanderer 
lo sju'ak through its ai)paratus.'^*^ 

23. Proof of publication.—Tlie plaintiff must prove as a 
fact actual publication or some act which in the ordinary course 
of things results in it. For instance sending a defamatory 
letter by po.st to a third person is prima facie proof of publica¬ 
tion.® It is open to tlie defendant to ]>rovo that the letter did 
not 1 ‘eacli the addressee or was not read by him. Similarly 
sending an open post-card with defamatory statements in it is 
priwa facie proof of publication though it is sent only to the 
defamed party.® It is open to the defendant to prove, if he can, 

that nobodv else read it or that its language was such that it 

• ' 

maiits for tlie purpose of suing tlio latter; Bdmondson v. Birch Co., (1005) 

2 K.B. 52.1; ef. Chopmmi v. Lrach, (1020) 1 K.B. 33(>; or in the ease of a 
newspaper to disclose the name of an anonymoua correspondent; Hennessy 
Y. TVripht, (18SS) 24 Q.B.T). 445 n. See below para. 74. 

nictating a letter to a clerk ia publication of slander and not of 
libel. See 15 TInr. Jj.Tt., p. 230; Oatloy, p. 03. Reading it out is also 
slander; 0.s’?)or» v, Thomas Boulter Son, (1030) 2 K.B. 226. 

4 The handing of a letter to a clerk to be press-copied is not publica¬ 
tion Ifn the absence of evidence that he read it, ns taking a press-copy is a 
purely mechanical process; ircNfrni Union Telegraph Co. v. Cashmnn, 
(lOO(i) 140 Fed. R. 367; Gatlcy, p. 03. 

r> There is no publicut’ion if .4 and B draw up a libel of C.» Doroi- 
.su’a?/!! V. Kanniappa, A.T.R. 1031 Mad. 487. per Jackson, J.; see also Tre- 
vellion V. Minel:, A.I.R. 10.34 All. 203. 

0 Bird V. Wood, (1804) 38 Sol, J. 234; see also Spoil v. Massey, 
(1810) 2 Stark. 550 (putting up a notice). 

1 (1037) 1 K.B. 818. 835. 

7-a As to liability of such agency, see below, para, 28. 

B TTflrrca v. TTanrn, (1834) 1 C.M. & R. 250. 

0 Sadgrove v. Hole, (1001) 2 K.B. 1. 
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could not be understood by third parties to defame the plaintiff 
though the plaintiff could have so understood it.i® Sending a 
telegram is publication to the telegraph clerks,“ unless it was 
in code or otherwise unintelligible. In other cases actual pub¬ 
lication to a third party must be proved. In Huth v. Huth^^ 
the defendant sent a defamatory letter enclosed in an envelope 
which was not pasted. He also affixed a half-penny stamp 
instead of a one-penny and thus made it liable to be opened by 
postal officials for examining its contents. It was held that the 
principle applicable to open post-cards cannot be extended to 
the case of an ungummed letter, and that in the absence of 
proof that some postal official read the letter the plaintiff could 
not succeed. It was also held that the fact that the butler of the 
addressee took the letter out and looked into it was not the 
natural consequence of the defendant’s act but was an impro¬ 
per act done out of curiosity for which the defendant could not 
be liable. Publication involves that the hearer or reader under¬ 
stood what was published; for instance, speaking in a foreign 
language not understood by the hearers or sending a telegraphic 
message in code is no publication. Every publication is a fresh 
cause of action.^® It must be before suit and cannot be proved 
by later acts. They would be relevant however for proving 
malice or aggravating damages. In England, it is for the jury 
to find whether the facts relied on to prove publication are true 

and for the judge to decide whether the facts proved constitute 
publication. 

24. Person to whom publication is made. —He must 
necessarily be some person other than the plaintiff and the 
defendant. That person may be the husband or wife of the 
plaintiff.i^ But it has been held that there can be no publica¬ 
tion in law to tbe defendant’s husband or wife the reason is 
said to be that the publicatio n in such cases is incapable of 

10 Sadarove v. Bole, (1901) 2 K. B. 1. ' 

11 Williamson v. Freer, (1874) L.E. 9 C.B. 393 

12 (1915) 3 K.B. 32. 

13 As to action for a publication outside British territory, see below 
Chap. XIX, para. 35. 

14 Wenman v. Ash, (1853) 13 C.B. 836; Jones v. Williams, (1885) 1 

T.L.E. 572; Watt v. Watt, (1905) A.C. 115; Watt v. Longsdon, (1930) 1 
K.B. 130. * 

16 Wennhalc v. Morgan, (1888) 20 Q.B.D. 635; for a criticism of this 
rule see Spencer Bower, p. 8. 
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proof as communications between husband and wife are prh 
vileged from disclosure in a Court of law.i® 

25. Liability for publication.—It has to be considered in 
the following cases: (a) Intentional publication, {h) Publica¬ 
tion by tlie negligence of the author of a defamatory statement 
or some other person, (c) Publication by agents or servants, (d) 
Joint liability for publication. 

26. Intentional publication.—Thei’e is an intentional 
publication of slander if a person speaks slanderous words of 
his own or repeats anotliers.^'^ “Tale-bearers are as bad as tale- 
makers. A person has no right to give publicity to slander 
though it was originally s])oken by another or by the person 
concerned about himself. Where in an after-dinner speech 
humourous but disparaging words were spoken of the plaintiff 
1 ) 3 ' one of the company' and tlie words were afterwards pub¬ 
lished by a newspaper, the latter was held liable. Tlie plainliff 
might not care aI)OUt what was said at the time but might well 
object 1o a iniI)lieation to otliers who did not know him.^® A 
person intentionally publishes a libel when he delivers the 
libellous document to another with knowledge of its contents. 

27. Publication by negligence of the author of a defama¬ 
tory statement.—The publication of a libel by its 
author ma.v be due to his want* of care in keeping 
the libellous document; otherwise he is not liable, as 
where a thief steals it irom his locked desk-® or a mischievous 
servant takes it out and reads it or gives it to another person.^^ 
TTis negligeneo ma,v ('onsist in sending it to a third person hy 
mistake, c.r/., hy putting it in a wrong envelope.-- lie is liable 
if he communicates defamatory statements hy a post-card or 
telegi’am instead of hy a sealed letter to the party defamed. He 
will also lie liable if lie sends a sealed letter to the defamed party 
intmiding or knoAving it to l>e likelA’ that it woidd be opened by 


1 C> Tndinn Evidence Act. S. 122. 

17 Foi-rrstcr v. Ti/nrU, (ISO.^l 0 T.E.R, 257. 

IS Odgera. label and Slander p. 144, 

m Dolhi, V. Nnoirs, (1S87) .1 T.T..R. 308; see also Coolc v. Ward, 
(1830) 0 Binjr. .100. 

■20 Per Esher, L.,T., in PuVmati v. TTill. (ISOl) 1 Q.B. 524. 

‘ 21 Wcld-muudcU V. Stephens, (1020) A.C. 05G, 986, 987. 

Fox V. ]>ro(1eru'l', (1864) 14 Tr. C.L. 453; Tompson v. Dftshu'ood, 

,(ia83> 11 Q.B.D. 43 (eontrn) was overruled bv nchiUtch v. MaclUeoine, 
(1894) 2 Q.B. 54. 
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someone else, like a partner, relation, or elerk.^^ Otherwise he 
is not liable for the publication which may actually result.^^ 

28. Publication by negligence of a person other than the 
author of a defamatory statement. —A person other than the 
author of a libel may cause a publication by delivering, printing 
or selling the libel. If he does so, he is liable unless 
he shows that he did not know and was not reasonably 
bound to know the libellous nature of the statement 
which he published.Persons like a carrier, postman, news¬ 
boy, book-distributor, news-vendor, bookstall-keeper, library- 
proprietor, are not bound to know the matter which they dis¬ 
seminate.^ A person who lends a book without knowledge of its 
contents, or a newspaper to another to read is not liable for 
publication.2 “A newspaper is not like a fire; a man may 
carry it about without being bound to see that it is likely to do 
an injury. ”3 But the printer, publisher, or editor of a news¬ 
paper, book or pamphlet is bound to know the matter \vhieh is 
printed and publivshed by him or under his authority, and is 
liable to pay damages though the libel was written by another^ 


23 Delacroix v. Thevenot, (1817) 2 Stark. 63; Gomersall v. Davies^ 
(1898) 14 T.L.R. 430. He may guard against such publication by marking 
the letter as “private^^; per Lopes, L.J., in Pullman v. HiZZ, (1891) 1 Q.B. 
at 529. 

24 Duth V. Huth, (1915) 3 K.B. 32; see also Sharp v. SJeues^ (1909) 
25 T.L.R. 336; Keogh v. Incorporated Dental Hospital, (No. 2) (1910) 2 Ir. 
R. 577; Hoff v. British and French Chemical Co., (1918) 2 K.B. 677. 

25 Fmmens v. Pottle, (1885) 16 Q.B.B. 354; the onus is on the defen¬ 
dant; Vizetelly v. Mudie^s Select Library, (1900) 2 Q.B. 170. 

1 Emmens v. Pottle, above (news-vendors); Day v. Bream, (1827) 2 
Moo. & Rob. 54 (parcel carrier); Mallon v. Smith ^ Son, (1893) 9 T.L.R. 
621; Martin v. Trustees of the British Museum, (1894) 10 T.L.R. 338 
(library proprietors); Vizetelly v. Mudie^s Select Library, above (library 
proprietors held liable, as they had continued to circulate the defamatory 
book even after a notice had been issued by the publishers calling in the 
book); Weldon v. Times Boole Co., (1911) 28 T.L.R. 143 (book-distributing 
agents); Bottomley v. Woolworth, Ltd., (1932) 48 T.L.R. 521; (sellers of 
old magazines, containing libels on Horatio Bottomley, held not liable); 
Sun Life Assurance Co., of Canada v. Smith 4' Son, (1934) 150 L.T. 211; 
see Haynes v. DeBech, (1914) 31 T.L.R. 115 (as to costs against innocent 
distributors of libel). 

2 McLeod V. St. Aubyn, (1899) A.C. 549. 

3 Per Bowen, L.J., in Emmens v. Pottle, (1885) 16 Q.B.B. at p. 358. 

4 Watts V. Fraser, (1835) 7 A. & E. 223 (editor and printer); Johnson 
-V. Hudson, (1836) 7 A. & E. 233; Keyzor and another v. Newcomb, (1859) 
il E. & F. at p. 562. 
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oi‘ was due to an inadvertent mistake.® Proprietoi's of a news- 
l)aper are liable vicariously for the libels published in their- 
])aper by those whom they employ.® In England the Legislature 
lias allowed proprietors and others liable for a newspaper libel’ 
published without malice and gross negligence, to avoid liability 
by a lull and open apology in the newspaper.'^ A broadcasting 
ag<‘ne\- will, of course, be liable for negligently as well as wilfully 
publisliing slander by allowing the slanderer to use its 
apparatus, but in the United States some courts have held such 
agencies liable even in the absence of negligence.'^-Jv 

29. Publication by agents or servants.—A corporation is 

liable for the slander or libel i)ubli.shed by its agents or officers, 
within the scope of their aulhority.s The liability of a proprie¬ 
tor of a newspaper rests on the same ground.® 

30. Joint liability for publication.—Joint liability of two 
01 more persons for a single publication may arise in cases of 
principal and agent or master and servant, or where they have 
.joined in iiublisliing a libel; c.q., writer, printer, and distri¬ 
butor of a book or newspaper. Persons who are .jointly liable for 
a publication may be .sued together and are jointly and severally 
liable for the whole damage arising from it. The author of a 
libel cannot sue another for having published it and thus 
enabled the defamed to sue and get damages from the former.i® 

which need not be proved in an action for 
defamation.—In the stateme nt of claim or plaint it has been 

& 5 " p''' (’629) r.L.R. 10 Lah. ,S16; .,re cases in notes 2 

thet; crfmln^I r wvi ^f^hbar,hah Co.. (1929) I.L.R. 11 Lah. 45. As to 

S Pan o, f ^ 66 . 7 : 7f. v. Walter, (1799) 

^1, if. V. Holbrook, (1877) 3 Q.B.D. 60. 

• 6 & 7 Viet., e. OG; sec below para. 78. 

7-a 50 Har. L.R. 730. 

Corolralio,!.’''"’ ^t-i^ronee Co. v. Thrown, (1904) A.C. 423; Olasgom 
authoritvl^ I’’*’ *' * 69 Viot. e. 40; as to 

0 rVpnat! (’869) r..R. 4 Ex. 169. 

the names '“Iminiater interrogatories to find out 

Anonvme Amoays, Ltd. y. Societe 

in ^ Internationales. (1934) 2 KB 356 

10 WeM.It,un,ell v. Stephens, (1920) A.C. 956; unless\he publSon 
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customary to alleg’C that '‘the defendant A.B. falsely and malici¬ 
ously wrote or spoke and published to one 0. B. the following 
words of and concerning the plaintiff and by the publication of 
the. said words the plaintiff has been much injured in his credit 
and reputation.But the plaintiff need not prove (a) 
falsity, (6) malice, except when the defendant pleads and proves 
privilege or fair comment, (c.) damage to reputation. These 
facts are presumed by law in the plaintiff favour on proof of 
publication of a defamatory statement or representation by the 
defendant. A pleading need not allege facts which are pre¬ 
sumed, these allegations have become traditional. These 
points require a little explanation. 

32. Falsity.—All defamatory words are presumed to be 
false and it is for the defendant to prove that they are true.^® 

33. Malice.—The plaintiff has to prove malice to rebut 
the defence of privilege or fair comment but not in other cases. 
Where it is necessary, the plaintiff may allege it even by way of 
reply after the defendant's plea or by way of anticipation in 
the original plaint itself. But in other cases malice is not an 
essential ingredient in the cause of action though it may be 
material in the assessment of damagesL The word has, however, 
pei'siated in pleadings for centuries.^^ It was originally part 
of the large vocabulary of vituperation which pleaders in former 
times were in the habit of employing when describing a wrong 
done to the plaintiff or complainant.^® They used to say that 
the defendant acted maliciously, dishonestly, w'iekedly and so 
forth. In prosecutions for libel the word ‘malice’ obtained a 

amounted to a breach of contract; below para. 89. See also Saitnders v. 
Seyd, (1896) 75 L.T. 193; as to contribution and indemnity between joint 
wrongdoers, see below Chap. XIX, para. 27. 

11 This form was set out in Sch. B, No. 33 of the Common Law Pro¬ 
cedure Act, 1852 (15 & 16 Viet.,, c. 76) . See Bullen and Leake, Pleadings 
and Practice, pp. 343-4. There is no corresponding form in the C.P.C, 
in India. 

12 R.S,0^.. O. 19, r. 25, C.P.C., O. 6 , r. 13; see how>ever Bayley, J. 
in Bromage v. Trosser, (1825) 4 B. & C. 247, 255. 

13 As to the reason for the aUegation of falsity, see S. v. StoeJedale 
(1789) 22 St. Tr. at p. 298. 

14 V. Munslow, (1895) 1 Q.B. 758; Allen v. Flood, (1898) A.C. 
at p. 37. 

15 Holdsworth, Vol. VIII, p. 342. This was also the case with in- 
dictm-ents for seditious libel; Stephen, Hist. Crl. Law, Vol. II, p. 354 - 

“Round full-mouthed abuse of people who gave offence to the Goveniment 
was thought natural and proper. ^ ’ 

T—42 
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I)(‘('ulinr importance on account of certain adventitious causes 
in I ho eighteenth century.^® In cases of political libel or sedi- 
Hon, the advocates of popular liberty and right of free speech 
oniong whom Erskine was the chief fig-ure, contended for the 
vi('w that tiio malicious intent of the accused was the gist of the 
lilxd and was for the jury to find.^"^ On the other hand the 
judges held the view that it was for them to infer malice from 
tlie intentional publication of words bearing a libellous sense 
and the jury had only to decide the fact of publication. This 
controversy ended finally in favour of the popular view by the 
passing of Fox’s Libel Act, 1792d® which enabled the jury to 
decide thi; wliole case ot* libel or no libel. In that way a theory 
which laid emphaisiis on malice and malicious intent came to 
l^revail both i)i the criminal and the civil law of defamation.^® 
In the nineteenth continy when the above controversy and the 
political condittions of which it was a product had become 
things of the past, it was time for the true rule to einerge again. 
It was lield in criminal®® as well as civil cases®^ that liability 
tor defamation a rase not from a malicious intont to defame but 
Irom the ]>ublication of dcfamatoiw words. In Bromngc v. 
Prosser ,an action for slander of the plaintiffs, bankers, in the 
way of their trade, the trial judge directed the jury in accord¬ 
ance willi the old view that malice was the gist of the. action 
and the defendant wjis not liable if he did not speak the words 
maliciously and out of ill-will. On appeal Bayley, J., held the 
dii“('('ilion was wrong. lie expounded the law in the following 
W(jl-known passage :—• 

Malice in common acceptation means ill-will ag'ainst a person, but 
in its legal sense it means a wrongful act., done intentSonally, without just 
cause or excuse. If I give a perf<y't stranger a blow likely to produce 
death, T do it of malice, because I do it intentionally and without just 
cause or excuse.... And if I traduce a man. whether t know him or noh 
and whether I intend to do him an injury or not, I apprehend the law 
considers it ns done of mnlice, Kvause it is wTongful and intentional. 

1C On this subject, sec Holdsworth. Vol. VTIT, pp. .'141 to S4G, 371 to 

17 Rcc the famous argument of Erskine in the case of the Dca)\ of Sf. 
Asaph or Ti. v. Shipley, (1784) 4 Dough 73; 21 St. Tr. 1043. 

18 .32 Geo. m. c. 00. 

10 Smifh V. Txichardson. (1737) AVilles at p. 24; per Lord EUen- 
borough in Maitland, v. Goldney, (1802) 2 East. 420. 

20 V, TIorvey, (1823) 2'b. & 0. at pp.’200. 207. per Holrovd, J. 

21 Bromayc v. Prosser, (1825) 4 B. C. 247, 255. 

22 Above. 


i . 
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It equally works an injury, whether I meant to produce an injury or not, 
and if I had no legal excuse for the slander, why is he not to have a 
remedy against me for the injury it produces? And I apprehend the law 
recognises the distinction between these two descriptions of malice, malice 
in fact and malice in law, in actions of slander/’ 

The learned Judge thus laid the old th-eory to rest, hut by 
introducing another, viz,, the theory of ‘malice in law.' This is 
nothing short of a fiction which was apparently initended to 
keep up a nominal adherence to the old doctrine that malice 
was the gist of the action and yet- to depart from it in substance. 
The fiction is still maintained in modern cases which state that 
malice is implied from the publication of defamatory words.^® 
One cannot help observing that it is a needleiiS fiction and a 
source of confusion in law.^^ There is no reason why it should 
not now be abandoned and malice confined to tho sense of im¬ 
proper motive. 

34. Damage to reputation.—It is unnecessary also to 
prove any actual damage to the plaintiff's reputation. The law 
presumes it from the tendency of the words. It is no defence 
for instance that the plaintiff was a person of such an established 
reputation that to call him a liar would do him no harm. 

35. Defences.—^Besides general defences applicable to 
all torts, like consent,^® accord and satisfaction,^ limitation,^ 
previous judgment,® etc., there are three special defences under 
the common law, viz., (t) justification, (ii) privilege, and (Hi) 

23 Baron Parke in Toogood v. Spyring^ (1834) 1 C.M. & E. at 193; 
Farwell, L.J., in Hulton v. Jones, (1909) 2 K.B. at p. 477; Bankes,, J., 
in Smith v. Streatfeild, (1913) 2 K.B. at pp. 769, 770; Lord Finlay in 
Adam V. Ward, (1917) A.C. 309 at p. 318,, and Lord Dunedin at p. .326. 

24 Lord BramW'Sll in Abrath v, N. E. My. Co„ (1886) 11 A.C. at 
pp. 253, 254, ^ ‘ That unfortunate word ^ malice ’ has got into cases of 
actions for libel. We all know that a man may be the publisher of a 
libel without a particle of malice or improper motive. ’ ’ 

25 See Monson v. Tussauds, (1894) 1 Q.B. 671; Hopwood v. Thorn, 
(1849) 8 C.B. 293; Hope v. I^Anson, (1901) 18 T.L.R. 201; Maid v. 
JSiisland School Boards (1901) 17 T.L.R. 626; Duke of Brunsmck v. 
Mariner, (1849) 14 Q.B. 185. 

1 Lane v. Applegate, (1815) 1 Stark. 49 (the defendant bui’nt all the 
defamatory papers on the plaintiff agreeing not to sue if that was done); 
Boosey v. Wood, (1865) 3 H. & C. 484 (acceptance of mutual apologies). 

2 Below Cliap. XIX, para. 36. 

3 A previous judgment against one will not bar an action against another 

joint libeller if the cause of action was distinct, e.g., proprietor of a news¬ 
paper and author of a letter published by it; Frescoe v. Ma/y, (1860) 2'!'. '& 
F. 123. See below Chap. XIX, para. 26. . 
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fair comment. In En^rland there is a statutory defence^ in. 
actions tor libel against news'papers, viz,, apology. 

36. Justification.— This is the plea of truth of the words 

puhliKhcd by tlio defendant. This has l)een from the first re- 

coffni.sed as a Rood answer in a eivil action for defamation. 

T le leason is that in form it was an action on the ease in whiclr 

dama-e was es,sc.ntial and the law does not reco-nfee any dama<^e 

arising- from the pulilicafion of true statements. A pei-s^n 

cannot in just ice lie allowed to get a iwcnniarv satistfaction for 

an in.jiiry to a recitation which he did not. or ought not to. 

IioRso-is.^ f),! tlie otlier hand liliel was treated as a crime because 

of the. insult it convcved and its consequent tendency to provoke 

a hreacli of tlie iieace. As this conseipience may follow from 

true as well as false, dcfamatoiy statements, truth was not a 

detence in a criminal i.ro.secqition for libel. Indci^d the maxim 

once prevailed, the greater the tnutli, tlie greater the libel.’ 

Irut.h IS now allowed as a defence if the publication is for the 

public mtcre.st.'^ In a civil action tlie defendant has to plead 

and prove tlie truth of the defamatoiy words and not merely 

his hchet in their truth, though honest. If the words are time, 

h(- escaiies liability however im]>roper his motives mav have 
boon. 

37. Form of the plea of justification.—The form of the 
plea IS that- “the words complained of are true in substance and' 
in act. If the deleiidant had repeated a rumour or another’s 
WOK s (c.f/., tluit A told him that B wa.s insolvent), he must 
plead that the defamatory imputation (Ac., the insolvency) is- 
true and not merely that A told him so or that then, wms such 
a nimour.7 When how-ever the defendant was privileged in 
repeating another’s w'ords as where he published in his news- 
paper a report of a .judicial tn-oceeding, the plea need allege 

p. 272^ - ttliHlale, J., m M Pherson v. Danuls, (1829) 10 R. C. at 

I.P "r •’ ' '’i-t.. !>a. K. (i; in India, 

actions'’in son,o f n.lo is applied also to civil 

publication of i't' ^ *’ic Tt.S,.\. ; and relief is also given Micro against 

(1829)^*0*!^ '& •’'’***'= ^I’Pht-rson v. DanieL^, 

ConlP 9 nn w u * Davtsoii v. Duncan^ (1857) 7 E & B oog.- 

Lookson V. Baretvood, (1982) 2 K.B. 478, 485. ^ ^ 
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•only the truth of the report. Where the words complained of 
amount Ito a specific statement of fact {■e.g., the plaintiff stole a 
watch yesterday in the defendant’s premises) it is enough to 
plead that the said words are true. He need not state more in 
his plea. But if, as so often is the ease, the words convey a 
general charge, {e.g., the plaintiff is a swindler or pickpocket), it 
is not enough to plead merely that the said words are ttrue, 
but the defendant must give particulars of faots on which the 
charge is based and plead that those facts are tnie.s A bare 
assertion of the truth of the words is a repetition of the libei 
-and not a juistification of it.» The plaintiff must know what case 
he has to meet and cannot be expected to come to the trial pre¬ 
pared to justify his whole life. The particulars must be pre¬ 
cise ; for instance, if fraud is alleged, the occasions and persons 
with reference to whom the plaintiff committed fraud must be 
specified.^’ The defendant cannot refuse to furnish particulars 
■on the ground that he will thereby disclose his evidence or the 
names of his witnejsses .12 They must ako be relevant to the 
imputation conveyed by the words. For instance, if the defend¬ 
ant' said that the plaintiff eommiitted some specific act, a plea 
that the plaintiff committed some other act will be bad.^® If 
however the imputation is of general misconduct or bad 
character, the defendant may allege all facts on which he pro¬ 
poses to rely at the trial. The plea must be as broad as the 
libel, i.e., not merely the literal language bult also the inferences 

8 Wotton V. Sievier, (1913) 3 K.B. 499; Arnold v. Bottomley^ (1908) 
2 K.B. 151; Zierenberg v. Laiouchere, (1893) 2 Q.B. 183. 

9 Per Kay, J., in Zierenberg v. Labouchere, (1893) 2 Q.B. at p. 189. 

10 Per Ashhurst, J., in I’Anson v. Stuart, (1787) 1 T.E. at 752. 

11 Alderson, B. in Hickinbotham v. Leach, (1842) 10 M & W 361 
363; Zierenberg v. Labouchere, (1893) 2 Q.B. at p. 187; Markham t’ 

IVernher Beit ^ Co., (1902) 18 T.L.R. at p. 764; KharUuddin v Tara 
Singh, (1926) I.L.R. 7 Lah. 491. 

12 Wotton V. Sievier, (1913) 2 K.B. 499; Zierenberg v. Labouchere 

(1893) 2 Q.B. 183. He cannot have a discovery or interrogatories before 
he states the particulars; Metropolitan Saloon Omnilus Co v rTamhimo 
(1859) 4 H. & N. 146; Galley v. Plimsoll (1873) L.B. 8 C P S 
ixoldschmidt v. Con^aUe ^ Co., (1937) 4 A.E.R. 293. * 

13 Maisel v. Financial Times, Ltd,, (1915) 3 K.B. 336; see Sutherland 

V. Slopes, (1925) A.C. at p. 79, per Lord Shaw; Weaver v. Lloyd (1824) 

2 B. & C. 678. ’ ^ ' 

14 Maisel v. Finanouil Times above; Mac Grath v, A. d- C BlarJc Ttd 

(1926) 95 L. J.K.B. 951; GodTnan v, Times Publishing Co., (1926) 2 K. 

2T3« 
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which naturally follow from it, and must not fall short of 
Where the plaintiff,, a proctor, was alleged to have been thrice 
suspended, a plea that he was once suspended was held bad.^®^ 
Where the plaintiffs were called ‘Miotliing but thieves and scound¬ 
rels, ” and the defendani: alleged in his paifieulars facts which 


at tlio most amounted only to political dishonesty on the paif of 
the i)Iaintiffs to roiwe their own (MkIs, it, was held that the 
particulai-s were iiTeJevant.^'^ If the plaintiff relics on an 
innuendo the defendant, must plead, the truth of tJio words both 
in their natural and alleged six'cial meaning. If he pleads 
m<M*ely that llu‘ words are true in their natural sense and are 
not capal)h' of the sp(*cial sense, then he cannot offer to prove 
the truth of the s]K‘cial sense if the iruuiendo is held pi'ovied. 
If he simply says the words are true without referring to the 
innuendo he will have to prove the tnith of any special meaning 


of which tlie words are held capable.^® The defendant may 
plead the truth of some of the statements if they are severable 
from the rest but not otherwise.^® 


38. Proof of justification.—The evidence must be con¬ 
fined to the fact.s alleged in the plea or the particulars and must 
establish that the words complained of are substantially true. 
As much must be justified as meets the sting of the charge.®® 
If this is done, it docs not matter that on some unimportant or 
immaterial details the statCTucnt complained of is incorrect, as 
wlioro a peiNon wa.s said to have been convicted and sonitpcnced 
to tliree weeks’ instead of a fortnight\s impnsonment.®^ Where 
howiwer it is an exaggerated statement the dcfenco fails, c.g,, 
where tlie plaint itf was called a libellous jotirnalist when he was 


i'> O^Brien v. Bryant^ (1840) 10 M. W, lOS; Bishop v. Latimer, 
(1801) 4 L.T.N.S. 775. 

ifi ('fai'l-fion V. Lau'soti, (1820) 0 Bing. 200. 

17 Wrrnhcr Beit 4* Co, v. Marl-ham. (1901) 18 T.B.R. 148; on appeal, 
ibid., p. 708. 

18 JVafl'inv. TTalJ, (1S(>8) L.R. 8 Q.B. 800; Brcmhridfjrv. Latimer, 
(1804) 12 W.R. 878; Woodr. Far! of Durham, (1888) 4 T.B.R. 550. 

10 Flrminfj v. DoUar^ (1889) 28 Q.B.D. 888; Clarice v. Taylor, (1886) 

2 Bing, (N.C.) 054, he can pay money into ooiirt in rcapeet of the libels 
not justified, 

20 Per Bnrrough, .T., in Edwards v. Bell, (1824) 1 Bing, at p. 400. 

21 Alexander v. N. F, Fy. Co„ (1805) 6 B. & S. 340; cf. G(P?mn r. 
S, K Fy. Co., (1808) 18 L.T. 788, 
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only on one occasion sued and made to pay damages for libel. 22 
If tbe defendant proves the main allegations or the sting of the 
charge, he need not separately justify statements which are only 
shadows of the main one and not distinct imputations. In 
Sutherland v. Stopes^^ where the defendant wrote of the plain¬ 
tiff that she was instructing working women in eonti-aeeptive 
methods which had been pronounced as “moat harmful,’’ it 
was held on proof that some of these methods were hai-mful, 
that the further statements that “it was amazing that this 
monstrous campaign of birth-control should be tolerated 
by the Home Secretary, and that Charles Bradlaugh 
was condemned to jail for a less serious offence,” did not 
require any separate proof. It would be otherwise if the state¬ 
ment not justified is a distinct imputation. 2 * Where the words 
contain comments it will be safer for the defendant to add the 
plea of fair comment. A charge of a crime must be proved 
beyond reasonable doubt' as if the plaintiff were on his trial. 
The fact that the plaintiff has been convicted of it is primo 
facie evidence of his guilt. 26 The fact that he had been acquitted 
will not stand in the way of the defendant proving the charge 
though the task will be a difficult one. ^ The question whether 
the defendant has proved the truth of the words is one of fact 
depending on the circumstances of the case .2 In England it; is 
for the jury to decide. The plea of justification should be taken 
and settled with great care, as failure to prove it generally 
aggravates damages.® 


S, 



4 Ex. 511; Cf. Leyman v. Latimer, 
(1877) 3 Ex.D. 15; (‘Felon Editor’). 

23 (1925) A.C. 47, see also Morrison v. Earmer, (1837) 3 Bing- N 

^ ^ ®®4; Cooper v. Lawsori, 

(1838) 8 A. & E. 746. ' 

24 Edwards v. Bell^ (1824) 1 Bing. 403. 

25 Be Cnppen, (1911) P. 108, 115; Mash v. Darley, (1914) 1 KB 1 

1 England V. Bov/rke^ (1810) 3 Esp. 80. / • . . 

2 For instances cases in notes 20 to 23, above, and aJIso Ingram v 
Lawson^ (1838) 5 Bing.N.C. 66; Edsall v. Bussell. (1842) 4 M Hr a 
1090; Botterill v. Whytehead, (1879) 41 L.T. 588; Maisel Einancud 
Times, (1915) 3 K.B. 336; Smith v. Park^, (1844) 13 M & W 

(1845) 7 Q.B, 68; Svmpson v. Bohvnson, (1848) 12 Q.B. 511 • Cauiaeld 
V Whitworth, (1868) 18 L.T.K.S., 527; PetJrs v Bradlaugh^SiS 
4T.L.R. 467; Khariduddmx, Tara Smgh, (1926) I.L.E. 7 Lah,.4.91^ 
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39. Privilege.—Privilege is used hei'e^ in the sense of 
an excuse or immunity conferred by law on stattements or com¬ 
munications made on eeilain occasions called “pri\nleged occa¬ 
sions.’’ These are occasions when a pei*son has a duty or 
interest in making certain statements to some pei-sou or persons 
having a corresponding duty or interest.® A statement made on 
such an occasion and warranted liy it is privileged, bec-ause in 
the public interest the Law considers that a pei^on acting from 
a sense of duty or interest sliould do so without fear of being 
called upon to prove the truth of his words in a court of law. 
There arc two kinds of privilege, absolute and qualifted. In the 
forim*r case the occasion is such that the Law raises a conclusive 
pr<‘.siuTiption that he makets the shitcmont from a sense of duty. 
No action will lie against him on the ground that he was actuat¬ 
ed by malice, a motive other tlian a sense of right or duty in 
making the statement. The reason is that pei'sons in such 
valuations, like a judge deciding a cause or a jiarty or advocate 
])loading it, are helping public justice and they sliould discharge 
their respective functions without fear of an cu(|uiry in a court 
of law into the question whetlier they acted honestly or abused 
the occasion for the purpose of injuring another’s reputation. 
The rule may work injnstiee occasionally by allowing malicious 
])cr.sons to escape; but to expose judges, advocates, ami ]>arties to 
the risk of such an onquiiy would be a greatler evil to public 
interests.® The ])rivilege is not a private or personal right of 
llie individual to defame but is a protection conferred on him 
for public benefit.'^ In the ease of qualified i>rivilege. the 
demands of luihlic policy are not so high but roquii'o only that 
the person making a statement on a privileged occasion should 
be iiroteeted from liability so long as he is not proved to have 
acted from an improper motive. For instance a poi'son giving 
information about his former scrvanti to an intending employer 


4 In other parts of the law it is usotl in the sense of a priv?iU' right 
or advantage, a franchise, an enaemeut or serrttnde; Stroud, .Tudicial 
Dictionary, Vol. 3. 

5 Adam v. Ward, (1017) A.C. 300 at pp. 334, 345, per Lord Atkinson, 

c V, Lamb, (1883) 11 Q.B.D. 588 at pp.‘ 003. 604, per Brett, 

M.R.; see also Rodrigues v. Speyer brothers, (1010) A.C. 50 at p. 01, 
per Lord Atkinson. 

7 Botfomley v. Broughajn, (1008) 1 K.B. 584 at p. 587, per 
ChannoU, J, 
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or about a crime to the police is protected from liability though 
his worda may be defamatory, provided he acted honestly in the 
discharge of a social or moral duty to give such information. 
He loses the protection if he knew his statement to be false or 
abused the privilege for some improper purpose. In other 
words, the difference between absolute and qualified privilege is 
that the foimer is not, while the latter is negatived by proof of 
malice. 

40. Absolute privilege.— There are three cases of abso¬ 
lute privilege recognised by the common law:® (a) statements 
made in the course of Parliamentar 3 ^ proceedingis, (b) statements 
made in the course of judicial proceedings and (c) statements 
relating to affairs of State. 

41. Parliamentary proceedings.— Speeches made in both 
Houses of Parliament,® proceedings before their committees,^® 
and petitions to Parliament are absolutely" privileged; but not 
statements made by a member outside Parliament, or in tlie 
lobbies, or smoking room, or by a stranger in the visitors' gallery, 
or a report published outside of a speech inside Parliament. 

In India an absolute privilege is conferred by the Government 
of India Act, 1935,^® on speeches and votes in the federal and 
provincial legislatures and on official reports of their proceed¬ 
ings. This privilege extends to a question asked by a member 
of a legislative assembly.!^ There is no absolute privilege in 
the case of proceedings before inferior public bodies like county 
councils or local boards.^® 

8 The courts have refused to add to them; Stevens v. Sampson, (1879) 
5 Ex. D. 53; Boyal Aquamim v. Parkinson, (1892) 1 Q.B. at p. 431* 
when the facts set out in the plaint disclose absolute privilege, the defend¬ 
ant may move that the suit be dismissed; Law v. Llewellyn, (1906) 1 K 
B. 487; Burr v. Smith, (1909) 2 K.B. 306. 

9 Ex pane Wason, (1869) L.R. 4 Q.B. 573^ 576, per Cockburn, C. J. ; 
DiUon V. Balfour, (1887) 20 L.R.Ir. 600; for the history of thiis pri¬ 
vilege see Thomasy Cases on Constitutional Law, p. 36. 

10 Goffim V. Donnelly, (1881) 6 Q.B.D. 307. 

11 Wemher, Beit 4" Co. v, Markham, (1907) 18 T.L.R. 763. 

12 E. V. Abingdon, (1794) 1 Esp. 226; B. v. Greevey, (1813) 1 M 
&S. 273. 

13' 26 Geo. 5, e. 11, ss. 28,^ 71. For ,a aimilar privilege in American 
and Colonial legislatures, see Cooley, Torts, p. 430; Gatley, p, 209. 

14 Eh4n Maung v. Au Eut Wa, (1936) I.L.R. 14 Rang. 420 (F.B.) 

15 Pittard v. Oliver, (1891) 1 Q.B. 474; Bayal Aquarmm. v Parkin^ 
son, (1892) 1 Q.B. 431. 

T—43 
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extends to 


42. Judicial proceedings. —The privilege 
statements made by the following pei’sons: 

(a) Judges.—The privilege is allowed in England^® 
and in India^*^ to judges, magistrates, and other persons cxcr- 
eising judicial functions. There is no absolute privilege for 
persons discharging administrative dutk's, e.r/., the London 
('ounty Council sitting as a lieensing authority for tlie grant of 
music and dancing licences, But tliey may have a (lualified 
])rivilege. There is also no absolute ]>rivilegc in the case 
of a domestic tribunal, e.r/., arbitrators eouslituted by consent 
of parties,^® llio stewards of a jockey club eiuiuiring into the 
alleged misconduct at a i‘aec-meeting.^*^ 

(h) Jurors.—The privilege of a juror is of the same 
kind as that of a judge. 

(c) Parties, advocates and witnesses.—These persons 
have an absolute privilege under the common law of England.^^ 


1C To .idUgos of superior eourtvS; Frat/ v. FUu'lburu, (1803) 3 B. & 
S. 570; and to those of inferior courts aiso; Scott v. StansfieJd^ (1868) 
L.K. 3 Ex. 220. See also Ilamond v. TIowcU, (1689) 2 Mod. 218 (Re¬ 
corder of London); FiiaUs v. Leader, (1865) L.R. 1 Ex. 296 (County 
('ourt, Judge sitting in Bankruptcy); Thomas v. C/iartoa,' (1862) 2 B. & 
S. 475 (Coroner); PedUy v. Morris, (1891) 65 L.T. 52(V(the Master of 
the f^uproine Court); Parratt v. Kearns, (1905) 1 K.B. 504 (occlceiasHcnl 
conimi.ssion) : liottomJey v. Provyham, (1908) 1 K.B, 584; Parr \. Smith, 
(1909) 2 K.B. 306 (Official Receiver); DaivJcins v. Lord Pokehy^ (1875) 
L.R. 7 H.L, 744; Oo-partnerahip Farms v. Ilarvey Smith, (1918) 2 K. 
B. 405 (military tribunal): sw also llodson v. Tare, (1899) 1 Q.B. at 

p. 458; Pi, V. CrossUy, (1909) 1 K.B. 411; LiUey v. Pxoney, (1892) 61 
L.J.Q.B. 727. ' -V / 

17 Jiam Nayar v. (1893) I.L.R. 17 Mad. 87; 

nath V. Kafar Ali, A.T.R. 1934 All. 827: 1934 A.L.J. 1173. A 

registration officer Ss not a judicial officer; Krishnammai v. Krishna 
Ayyanyar, (1912) 23 M.L.J. 50: 15 I.O. 052; see also v. 

Lakshmanan, A.T.R. 1933 Mad. 537 (an officer under s. 75, Madras 
Estates Tjand Act is a. Judicial officer) . 

i« Poyat Aquarium v. Parkinson, (1892) 1 Q.B. 431; see also RcHRer 
Ji/NnVe.f, (1897) A.C. 556; Attwood v. Chapman, (1914) 3 K.B. 
275 (lieenaing justices): CoUins v. Kenry IVtiittmay J- Co., (1927) 2 K. 
B. .178 (Court of Refertvs \mdor the ITnemplovment Insurnnee Act); as to 
which see J/uwn v. Prewis Pros,, (1938) 2 A.E.R, 420; Uttle v. Pomeroi/, 
(18,o) fr. R. , C.Tj. 50 (n grand jxuy sitting for fiscal purposes); 

'Onnor v. flaldron, (1935) A.C. 76 (a Commissioner under the Com¬ 
bines Investigation Act. Canada). 

19 Po-Pry, L.J., in (1892) 1 Q.B. at p. 447. 

20 i/opr V. /Ma.s'oa. (1901) IS T.L.R. 201. 

(1772) LofTt. 55, per I.ord Mansfield, C.J. 

V. VoHHiye, (1759) 2 Burr. 807; Prm v. Smith, 
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Vllj 

The same inile has been applied in India in civil actions.^s 
criminal prosecutions, however, only a qualified privilege is 
allowed by the Indian Penal Code.^^ The privilege of a party 
applies to liis pleading, petition, affidavit, or complaint. The 
privilege of an advocate is in respect of his questions to a witliess 
and words spoken in the conduct of the case. The privilege of 
a witness has been held to extend not merely to liis evidence in 
court but also t*o the) proof of the evidence given by him to Ihe 
]>arty and the solicitor before he gave his evidence in court, 
because, it was said, the protection conferred on him could be 
nullified by suing liim for slander not in respect of what he said 
in court but! what he told the solicitor that he intended to say 
there.2® On the same principle the IMadras High Court held 
tliat the statement made by a person in his complaint to a 
magistrate and repeated by him to a police officer to whom the 


(1856) 18 C.B. 126; Henderson v. Broomhead, (1859) 4 H. & N. 569; 
Gompasv. White, (1890) 54 J.P. 22; lAlley v. Money, (1892) 8 T.L.R. 
642. Advocates.— Munster v. Lamh, (1883) 11 Q.B.D. 588. Witnesses. 
—Dawhins v. Lord Bokehy, (1873) L.R. 7 H.L. 744; SeaTuan v. Nether- 
clift, (1870) liC.P.D. 540 and 2 C.P.D. 53; Beresfordv. White, (1914) 
30 T.L.R. 591; Hope v. Leng, (1907) 23 T.L.R. 243; Goffin v. Don¬ 
nelly, (1881) 6 Q.B.D. 307; Mevis v. Smith, (1856) 18 C.B. 126. 

23 Parties.— Pachmpertmial v. Dasi Thangam, (1908) I.L.R. 31 
Mad. 400: 18 M.L.J. 353; Chwmi Lai v. Narsingh, (1917) I.L.R. 40 
All. 341: 16 A.L.J. 360; Satishchandra v. Mam Doyal, (1920) I.L.R. 

48 CaJ. 388: 24 C.W.N. 982; Crowdy v. Meilly, (1912) 17 C.I..J. 105: 
18 I.C. 737; Ma Mya Shwe v. Uarntg, (1924) I.L.R. 2 Bang. 333; 
Mahomed v. Manna Lai, A.I.B, 1929 All. 755; Mamkirat v. Biseswar 
Nath, (1932) I.L.R. 11 Pat, 693; cf. Dinshaw v. Jehangir, (1922) I. 
L.R. 47 Boin. 15: 24 Bom.L.R. 400. The above cases have departed 
from the older vtiew tha,t qualified privilege enacted by tlie Penal Code 
applied to civil actions; sea however Dhi/ro^ Koch v. Gobind, (1921) 65 1. 
C, 204 (Cal,). Advocates.— Sullivan v. Norton, (1886) I.L.R. 10 Mad. 
28 (F.B.); Nanahhaiv. Wadia, (1899) 2 Bom.L.R. 3 (F.B.) ; Padma- 
rasuv, VenJeataramana, (1908Xil9 M.L.J. 217, 219; 1 I.C. 799; Shiva- 
kumar Devi v. Bacharam, (1921) 25 C.W.N. 835: A.I.R. 1921 Cal. 

525; Jagat Mohan V, Kad^ado, (1922) I.L.R. 1 Pat. 371. Witnesses._ 

Bahu Gwnesh Dutt v. Mugneeram, (1872) 11 B.L.R. 321 (P.C.); 
Adi/varamma v. Mamachandnra, (1909) 21 M.L.J. 85: 6 I.C. 309; Nannu 
Mai V. Prasad^ A.I.R. 1926 All. 672. 

24 Bai Shamta v. TJmrao, (1925) I.L.R. 50 Bom. 162: 28 Bom.L. 
R. 1; Tuisidas v. BiUimoria, (1932) 34 Bom.L.R. 910: A.I.R. 1932 
Bom. 490; Me Donnel v. M,, (1925) I.L.R. 3 Rang. 524; Nirsu ’y. M. 
A.I.R. 1926 Pat. 499; Thvruvengada v. Tripurasundari, (1926) I.L R.^ 

49 Mad. 728: 51 M.L.J. 112; Banerjee v. Anukul, (1927) I.L.R. 55 
Cal. 85 ■ 

25 Watson V. M^Ewan, (1905) A.C. 480. 
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magistrate referred liLs complaint for report was absolutely 
privileged as it was preparatory to the evidence in court.^ But 
a communication by a person tb his la^vyer for giving a notice 
has only a qualified privilege.^ 

(d) Officers of court. —Officers of court may have a duty 
to report in the course of a judicial proceeding. For instance, 
the report of an Official Receiver under the Companies Act^ or 
a police-officer to whom a comjilaint is referred by a magistrate^ 
would have an absolute privilege. 

The pi'ivilege exists in the above cases only if the statements 
are made, in the course of judicial proceedings. There nmst be 
a proceeding before a judicial and not nrea*ely an administrative 
officer. Tlic statement must relate or have reference to a pro¬ 
ceeding in court or iu judge's ehamhei's or elsewhere, whether 
cx parte or otherwise. But there is no privilege for a statement 
made by one who has no business to speak in court,® or by a 
judge or witiuxss on a matter uneonnecte<i with any judicial 
proceeding,® or for a letter written to a judge before the case is 
taken n]).*^ The statemenli need not however be relevant to the 
proceeding in the teelinieal sense of the tenn in tlie law of 
evidence.** 

43. Statements relating to affairs of State.— The privi- 

l<'ge in this case is ineidmit to the general defence to l>o disciussed 

^ — _____ 

1 ^>anj\fvi V. Koncri^ (1925) I.L.R. 49 Mad. 215; contra Mohawad 
SamxvUoh Khan \, Biahit. Nath, (1927) 2(5 A.L.J. 7(50: A.I.R. 1928 
All. 31G. 

2 Halammal v. Naidu, (193(5) 40 L.W. 932: (1937) M.W.N. 

1108; More v. Wcav(i\ (1928) 2 K.B. 520 hold contra Imt was doubted in 
Minter v. Priest, (1930) A.C. 558, 570, 574. 

3 Above, para. 42, note 1(5. 

4 yeni Modho Prasad v. JVajid Ati, A.I.R. 1937 All. 90. Tho 

C ourt rcgjirdod it ns also an ollicial eoiiiinunication entitled to nl>soluto 
privilege. 

5 nelcgal V. nifjhltti, (1837) 3 Bing. N.C. 950; Dawon Sinfjh v. 
Ma/upsiufjh^ (1888) I.L.R. 10 All. 425. 454; ITatfr.vy. Christion^ (1892) 
To Mnd. 414: 2 M.L.J. 142; Girwar v. Siroman, (1905) I.L.R. 32 Cal. 
1(){)0: 9 C.W.N. 847. Below, para. 4(5, note 23, 

^ O.B.N.S. 342; Seaman v. Xethnrlift, 
/inn~x 540 at p. 547; 2 O.P.l). at pp. 5(5, (57; Hope v. Let\p, 

( 190 /) 1.3 T.L.R. 243; Veat v. Heard, (1930) 4(5 T.L.R. 448; RrtAim 

(1928) I.L.R. 51 All. 509; JivanMolx. Laehmon, 
A.I.R. 192(5 Lab. 48<5. 

7 Gould V. Hulme, (1829) 3 C. P. (525. 

8 .-If/ii'orom/Mo V. (1909) 21 M.L.d. 85; G I.C. 309. 
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later, viz., aiit'hority of ex-oeulive and military officers.® A cen¬ 
sure of a deputy collector by means of a Government notification 
was held privileged.^® An action fov^ libel in respect of a docu¬ 
ment relating to an affair of State may fail also on the ground 
that it is privileged from production in a court of law.^^ 

44. Reports having absolute privilege.—An absolute 
privilege is conferred by statute on the following reports on 
account of the great public advantage of giving publicity to the 
proceedings or events reported: 

(a) Official reports of proceeding's of Parliament and the 
Indian Legislatures.—By a statute of 1840,^2 reports published 

verified copies thereof obtained 
this privilege. The statute was the result of the famous case of 
Stock-dale v. Hansard}^ where the decision of the judges against 
the pinvilege resulted in a serious conflict between them and 
Parliament. In India, the Government of India Act, 1935,^® 
confers an absolute privilege on repoi4s of proceedings of the 
Legislatures, federal and provincial, published by or under their 
authority. It is interesting to note that a rule which does not 
attract any special notice at the present day had a stormy 
history behind it in England* 

(h) Newspaper reports of judicial proceedings.—In 
England, under the Law of Libel Amendment Act, 1888,^® a fair 
and accurate report, in any newspaper of proceedings publicly 

9 Datokims v. Lord Paulet, (1869) L.R. 5 Q.B. 94; Isa<ics # Sons 
V. Cook, (1925) 2 K.B. 391. 

10 Jehangit v. Secretary of State for India in Council, (1904) I.L. 
R. 27 Bom. 189: 5 Bom.L.R. 30; in appeal, 6 Bom.L.R. 131; see also 
Koss V. Secretary of State for India, (1913) I.L.R. 37 Mad. 55: 24 M. 
L.J. 429. 

11 See Indian Evid-ence Act, Ss. 123, 124. See Chatterton v. Secre¬ 
tary of State for India, (1895) 2 Q.B. 189; also Grant v. Secretary of 
State fm- India, (1877) 2 C.P.D. 445; Isaacs ^ Sons v. Cook, (1925) 2 
K.B. 391. 

12 Parliamentary Papers Act, 1840 (3 & 4 Viet., c. 9); extracts and 
abstracts therefrom have a qualified privilege. There is no privilege for 
headlines; Mangencuv. Lloyd, (1908) 25 T.L.R. 26. 

13 (1839) 9 A. & E. 1. 

14 For an. account of it, see Life of Lord Campbell, Vol. II, pp. 112 
129; May,, Constitutional History of England,. Vol. I, pp. 360-363; Wason 
V. Walter, (1868) L.R. 4 Q.B. 73, 86, per] Cockbum, C.J. 

15 Ss. 28 (1), and 71 (1). See alsa the G. I. Act. 1919, 9 & 10 Ge<>, 
5, c. 101, Ss. 11 (7) and 24 (7). 

16 51 & 52 Viet., c. 64, S. 3. ' 
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lieard before a court cxereisinj*- judicial authority shall, if pub¬ 
lished eontemporaneoiusly with such proceeding's, be privileged; 
but tliis does not authorise tiie publication of any blasphemous 
or indecentf matter. Under the common law, reports of judicial 
proce<‘dings whether in a newspaper or otherwise have a qiialifi- 
(‘d i>rivilege. Tliis statute confers a higher privilege on contem- 
l)oraneous rei>orts in ‘iiewsi)apei‘s’ as tlefined therein, i.f., those 
l)ublislied at intervals not exceeding twenty-six days.^'^ A 
report not falling within tliat definition, c.r/., in a monthly 
magazine or a law joui’ual or one published in a newspaper some¬ 
time later tlian tlio I'vent reported will have only a qualified pri¬ 
vilege inulei’ tlu* common law. In the absence ol any similar 
h‘gisliition in India. re])orts of jiulieial proceedings in news- 
])apers or ('Isewheiv have only a (pudified privilege. 

45. Qualified privileg'e.—There are two categories under 
tills head, riz„ i>i'ivileged reports and jirivileged communications. 
Tlic following I’eiiorts have a. (lualitied privilege under the 
('ommon law on the principle that a iierson has the rightl to 
publish for public information that which it is fit and proper 
for tile i>ublie to know.^® 

46. Reports of judicial proceeding's.—Publication of 
fair aiul aeeuratt' reiiorts of jiulieial lu'oeoedings is privileged 
beeau>e it is to the public advantage and helps the adminis¬ 
tration of justieep® it "eulargi's the area of the court and in¬ 
forms all that have a rigid to know."“® The lU'iviloge belongs 
not only to lu’wspapei’s but also to any other publication. The 
following points may bo noted:— 

(<f) Tlu* rejiort sboidd In* of judicial ]U’oecediugs that 
took tilace in open court or a ]daee open to the iniblic.^^ Events 


1" Oatlcy. p. .‘iril: Prascr, lAhA ^ Slamlor, p. 19S: Spoaicer Bower, 
]tl>. 40(1, 407: .'•vr roiitra, Odgevs. Tuh(4 A' Slaiuler.i p. eOS. 

IS ro.r V, Fnntif, (ISO.***) 4 V. S: V. l.’k 19; fieo also F/nU v. Fitr, 
(1812r>') 4 B. & (\ 47::, 4S0. 

m Ktmhfr v. Thr Prtss Association, (1S9:>1 1 Q.B. Co, 08; -Ifrtt'- 
DoufjnP V. Knipht, (1889) 14 at p. 200; 17 Q.B.D. at p. t>38: 25 

Q.B.P. 1. 

20 /Vr 1,01(1 ('aiuphoD in .hoLtir.N' v. (1853) 3 C. & K. 

at. p. 289. I'lu' privilege however is of modern growth, and was developwl 
hy deeisions of the 19th eentuvy; irn.soa v. irn/fer, (ISOS) L.B. 4 Q.B. 
at p. 94. 

21 Smith V. Scoff. (1847) 2 C. K. 580r PyotU v. Leader, (ISt^) 

L.R. 1 Ex, 29C, 
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that took place in private {e.g.^ in the judge’s private room) or 
tn camera, or were unfit for or prohibited from publication (e q 
obscene or indecent matter, 22 ) should not be reported; nor 
events which are uneonneetied with the proceeding’s, e.g., an un¬ 
authorised obseiwation of a bystander ,23 or of the clerk of the 
court in a matter in which he was not called upon to speak. 2 ^ 
A report can be made of proceedings of an ex' parte or prelimi¬ 
nary inquiry,25 of proceedings as they go on from dav to day 
and not only of concluded events, 1 of depositions, speeches of 
counsel, observations made by judge, witneas, or counsel in the 
course of the ease ,2 of pleadings, affidavits, judgments and other 
records of court open to public inspection like a' register of 
judgments or decrees.® 

(b) The report must lie fair and accurate, i.e., a sub¬ 
stantially faithful report.4 It need not be verbatim but may be a 
fair abstract or summary. A report of part, of the proceedings 
alone, e.g., the arguments of one of tlie counsel or the evidence 
of some of the witnesses may make the report unfair.® Again 



IR Judicial Proceedings (Regulation of Reports) Act, 192G, 

•10 i7 (jeo. 5,, c. 61. ^ 

6 L.B. Ir. 259; see also Lewi^ v. 
(1858) E.B. & E. 537; cf. Farmer v. Byde, (1937) 1 K.B. 728 
hearing of a libel action in which the plaintitf, Parmer had 
t^V ! '^teess who had deposed, one Mi-. Davidson, who was once 

neith Stiflfkey and removed for immoral practices, and who was 

lUnf ^ a Pai ty got up and asked the Court if he could contra- 

uiet the many lies that had been told. The plaintiff sued a number of news- 

reported also this interjection. Held tJiat it was in the 
e of the proceedings and privileged.) . 

24 DeUgal v. Bighley, (1837) 3 Bing. N.C. 950. 

^ 319; Bimber v. The Press 

.. (1893) 1 Q.B. 65. These overrule a number of older cases 

me contrary. 

1 Lewis V. Levy, (1858) E.B. & E. 537, per Lord Campbell, C J 
, -Hope V. Leng, (1907) 23 T.L.R. 243. ’ ' 

3 Searles v. Scarlett, (1892) 2 Q.B. 56. 

R 79 illustrations,- see Mitchell v, Hirst, etc., lAd .4 (1936) 3 A E R 

4 « V. MiUs, (1829) 6 Bing-. 213 ;> Lewis v. Walter, (1S211 

(1890-1 p't r; (1889) 14 A.C. at p. 230- 

Q-B.D. 1; Hayward v. Hayward, (1886) 34 Ch B IQS- 

V n V. Payne, (1835) 2 C.M. & R 156- ’Alhn.Zi 

v.RortA«,icfc, (1885), 2 T.L.R. 113, 209. Ashmbre 

(1861) 26 J.P. 663; Sauv^ers v. 'MUls 
- ) 6 Bin^. 213. A report of a judgment alone may be fair}^3f<W'' 
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;i iTi)oit tsJiould iippear di.stinct from comment; if they are in¬ 
separably mixed, there is no jirivilege.® Unfair comments may 
make the repoU also unfair and may evidence malice; c.r/.» 
sensational head-lines like ‘Judicial Delinquencies,"^ 'Wilful 
and Corrupt Perjmy,’® ‘An Honest IjaAvyer. Any comment on 
])cndin^- pi-oci'edin^s may amount also to a contempt of court. 

It is for the defendant to ^■how that the report is fair;^^ if he 
fails, he has no privilej^e tliou^h he may have acted in- good 
faith.^^ 

(r) The proceeding^ may he before a court otMaw or any 
other trilninal acting judieially^^ and acting within the scope 
of its jurisdiction. Bui the fact that, the 001114 . held that it had 
no jurisdiction will not take away the privilege of the proceed¬ 
ings.^^ 

(d) The plaintiff may iirove malice. It may W inferred 
from the circumstances, a belated re])ort, publication in 
the form of a iiamphbd or circular.^^ reixM'ition of the s-nme 
re])orl. printing it in a special type, unfair (*omments or head¬ 
lines. Where a newspaper )uiblishes a fair report in tlie usual 


coui'se of business tlie fact that there was malice in the repoilier 


who was under a duty to reiioi-t and in tlie ]iosition of a 


mechanical agent for the purpose 


will not take away the privi- 


Douriall v. Kni(fhf, (ISOO) T^.K. 2r> Q.R.P. p. 1 luuT in 17 Q.B.D. at 
]). (i40, prr Lor<l Kslior. Sre however T..or(l Halsbury, in 14 A.C. at p. 
200; Srarlfs; v. Scarlett, (1892) 2 (^.B. 50 (register of judgments in a 
county court) : Furniat! y, Cambridcir Daih/ News, (1907) 28 T.L.R. 705 
(rej)ort of elmrge sheet not a record of court but made for police pur- 
I)oses. lield not privileged). 

« StiUs V. Nokrs^ (ISOO) 7 East, 498. 

7 Stiles V. Xoles, above, 
s Lewis V. Levp, above. 


0 liishop V. Latimer, (1801) 4 T..T. 775. 

10 HtfUr V. rhomsoa, (1889) 2 Beav. 129; Uiciaiius' 
(1912) 28 T.L.R. 202; F, v. Orav, (1805) 10 Cox. C.O 
Lapne, (1890) 1 Q.B. 577; F. v. Davies, (1900) 1 K.B. 
Jievan, (1922) 1 Ch. 270. 


V. Fik'hards. 
, 184; R. V. 
82; Dunn v. 


See 2 >cr Lord Esher, in Kimlxr v. The Press Association^ (1898) 
1 Q.B. 05,. 71. 


12 Flacl'hurn v. Itlaekhurn^ (1827) 4 Bing. 895: Fhtke v. 
(1804) 4 P. & p. 282; nuntlcif v. JTurd, (1859) 0 C.B. (N.S.) 

13 See above para. 42. 

14 Usill V. Hales, (1878) 8 O.P.D. 819. 

16 Salmon v, Isaac, (1809) 20 L.T. 885. 
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lege of the newspaper or even of the reporter.is But when a 

pii\ale jierson sends a report to a neivispaper assuming the role 

of a reporter for that purpose, his malice will destroy the 
privilege of tlie newspaper and his own.^’ 

47. Reports of Parliamentary proceeding's. —Fair and 
accurate reports of Parliamentary proceedings are privileged 
In the leading case of Wuson v. Walter}^ where a report 
in the London Times of a Parliamentary debate wais held privi¬ 
leged, Coekburn, C. J., observed that such reports were 
privileged for the same reasons as reports of judicial proceed¬ 
ings and were “essential to tlie working of the Parliamentary 
■system and to tiie welfare of the nation. ’ ’ This decision gave 
authoritative sanction to the right of reporting Parliamentary 

involved in doubt. 

48. Newspaper reports privileged under the Law of Libel 
Amendment Act, 1888 . 2 o_i„ England this Act confers a quali¬ 
fied privilege on newspaper^i reports of the following; (i) Pro¬ 
ceedings of a public meeting, i.e., “a meeting honu Me 
and lawfully held fora lawful purpose, and for the 
fill therance or discussion of a matter of public concern, 
w lether the admission thereto be general or restricted. ’ ’ A meet¬ 
ing of passive resisters for protesting against the levyino- of 
certain rates has been held to be a lawful one. 22 The proceedings 
o the shareholders of a public company were held reportable 23 
A chapel sei-vice was held not to be a public meeting .24 (jj) 
ccedings of any meeting of a vestry, town council school board, 

L 5 Ex. D. 53 at p. 56, per BramwelT 

the (1917) A.C. 301. Mere receipt of money by 

L J n =1 I’cpoit is not evidence ofl malice; per Parwelf 

p. 484 Chronicle, (1913) 108 L.T. at 

17 SfevcTis V. Sampson^ above. 

E.B. 4 Q.B. 73; see also B. v. Wright, (1799) 8 T E 
-14, R. V. Creevey, (1813) 1 M. & S. 273. I o i.E. 

olEngrand v:^ 3^"34t'Od "" Co-tltutional'’H"sfolJ 

20^ 51 & si Vict^.' c. V ’ P- 269.^ 

22 2 - the word -newspaper,’ see abore para as 

Gat,;. '>•>’■»»» Go:, T™ 

-3 Ponsford v. Financial Times^ Ltd., (19001 Ifi T t o^r. 

24 Chaloner v. Lansdown df- Sons, (1894) 10 T.L.R. ’^0^' 
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board of <*‘uardiaiis. board or local antbority constituted under 
any Act of Parliament, or of any committee appointed by any 
of the siiid bodies, or of any commissioners appointed by Act 
of Parliament. Royal Warrant: or oilier lawful authority, vselect 
committees of tlie Houses of Parliament, justices of the peace 
assembled for administrative or dtdiberative purposes. A 
report of the proceedinjjs of tlie (Jeneral ^Medical Council was 
licld privileged.(iii) Ihiblication under official authority of any 
notice or report issued by tlie (fovernment or any of its depaid- 
ments. officers of slate, commis'ioner of ]»olice or chief constable 
for public information. Hesidt's tlu‘ reciuirements that the 
report should be fair and accurate and not published maliciously, 
there are three other condition^: {a) The mailer published 
should be of public concciu or its publication for the public 
benefit. Therefore a ])ur(dy ])ci>'onal imputation made 
by a speaker at a public mcctin»r cannot be rc)H)rtcd.^ (h) The 
matter ]uihlivslied sluuild not be lilaspbemous or indecent, (v) 
The protection is not. available if it is i>rovcd that the defendant 
had lH‘en retiuesliul to insert in the newstiai>er a reasonable 
letter or statenumtl by way of contradiction or ex]ilanation of 
tlie report, and liad rcfu.scd or m^^locted to insert the same. 
This Act confci’iTd on the ncwsjiapcr ]>r<'ss a rio-ht of reporting 
wliich couiis wi'i’c then unwilling to allow.- and luvs thevchy 
helped the grc'al development of journalism in modern times. 
Tn India in tiie absence t>f a similar enactment, tlie above rules 
woidd ]iresumably lie followed. 

49. Extracts or abstracts from Parliamentary reports.— 
Fair and aeenrate extracts or abstracts from reports of proceed¬ 
ing’s published by order of Parliament are privileged,^ e.r/., the 
retiort of a Royal rommissiiin or blue-book pt'esented to 
Parliament.^ 

50. Copies of extracts or abstracts from judicial or official 
records. —Fair and aeeurate eopies of extracts or abstracts from 


25 AllhuH V. Goural Malu'ol ComuiL (1SS0> Q.R.T). 400. 

1 Potu'ifoul V. Times, (1000) 10 T.T..R. -4S; KcUt/ v. 

O'MaUrii^ (1S80) 0 T.L.R, 02. 

2 Purcen V. Sou'Icr, (1870) 1 O.P.D. 7S5; 2 O.P.R. 218; Murrojj 

T. IVriffhi, (1880) ;> T.L.R, 15 woro lunong the that led to the 

agitation for logislatiou. 

■I Tins is oniu'toil l>v ttio .\ct of 1840 almulv rcfomsl to: above- 
para. 44. 

•1 .Uaai/r/Kf v. Edtvard i/oi/t?. (1008) 08 L.T. 040: 09 L.T. 824; 
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roeords of courts of law or departments of Government open to 
public inspection are privileged. Trade journals and trade 
protection societies have thus been held privileged in publishing 
abstracts from the register of county court judgments and 
decrees,® of bills of sale, or receiving orders in bankruptcy. 

51. PrivUeged communications.—The doctrine of quali¬ 
fied privilege in the case of communications is that they are 
ivarranted by a privileged occasion, i.e., by a legitimate duty 
or interest. It has been expounded in numerous decisions 
among which the leading place is still held by Baron Parke’6 
pronouncement in Toogood v. Spgring.^ In that ease a cornu 
plaint by a tenant to his landlord about the misconduct of a 
Morkman sent by the landlord to make repairs on the premises 
was held to lie privileged. The learned judge said: 

‘ ‘ I", an action lies for the malicious publication of state- 

nts nhich are false m fact and injuiious to the character of another 
and the law considers such publication as inaiicious, unless it is fairly 
made by a person in the discharge of some public or private duty whether 

df i,"Otters where 

ocLJ'^ .If fairly wai-ranted by any reasonable 

tectc 1 r o> cxigencj', and honestly made, such communications are pro- 

ins not ‘'a ‘;‘’“''«’aience and welfare of society; and the law 

has not lestricted the right to make them witMn any naimow limits. ” 

52. Points to be proved in the defence of privilege._ 

In order to make out a communication to lie privileged the defend¬ 
ant should prove -7 (a) that thei'e was a privileged occasion, i.e., an 
occasion ni which he had a duty or interest in maldng the com¬ 
munication to a person or persons who had a corresponding duty 
or interest to receive it; (6) that the communication was relevant 
or pertinent to the occasion. It is then for the plaintiff ta prove 
malice of the defendant in making the statement. It is not enough 
tor the defendant to prove that he honestly believed in the duty 
or interest: in himself or the other pereon, or in the relevancy of 


But a head-liriie has no pri 


^iciuffena v. Wright, (1909) 2 K.B. 958. 
vilege; see Mangenn v. Edxvard Lloyd 

7 T.L.R. 677; Fleming v. Newton, (1848) 1 H T O ’ 

(1890) 26 L.R.Ir. 3W. ^ 

® 1 C.M. & R. at p. 193. 

^form of the plea is that ''the statement complained wqq a 
hoyi Me and without malice on a privilefi:cd occaaion TrFT ^ ^ 

if *the^*fprotect the said interest of The plea must^ 

plaint ha« not already done so, the facts which"c?eateTeM|rt‘'^’ 
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what lie siiid; it. i.s necessary that the court should be satisfied 
that a reas'onable jkoou would have done so.® The duty or 
interest; must he one whicli ]>eoi)le of ordinary intelligence and 
moral princiiple will appreciate.® Tlie circumstances that con¬ 
stitute a ]>rivileged occasion cannot be catalogued or rendered 
exact; new arrangements of business and new habits of life 
may create new occasions o!’ ])rivilege which would fall within 
the dexilde. langaiage of the definition already given.The 
tendency of coui-ts is to place not any narrow but a broad con- 
stniction on the terms ‘duty’ and ‘interest.’ 

53. Duty.—The duty may be legal, moral or social. 

54. Legal duty.—It may arise under law or statute, as 
in the case of a rei)ort issued in accordaneo with oflicial duty.^^ 
In Adam v. Wttrdy^^ the plaint ill’ who was formerly an officer 
in a cavalry regiment and sul>se(picnlly elected to the House of 
Commons madt* a's.|)eech in it cliarging the Ceneral commanding 
the brigade witii sending confidential reports to headquartci*s 
on subordinate officers containing wilful misstatements. After 
investigation of tlio matter by the Army Couneil, tho defendant 

who was tbo seeretaiw of the Council sent hv itis direction to the 

« • 

Cenoral and to ithe jn’ess. a letter vindicating liim from the 
charges made by tho ]ilaintiff and making certain allegations in 
relation to tlie jilaintiff's conduel. wliile lie was in service. The 
House of Lords held. fii*st, that there was a luhvileged occasion 
as the Ai’my (hnineil had a legal and moral duty to investigate 
llie matter Ho vindicate the (feneral and to give true information 
to the public on a matter on which the ]ilaiiitiff had given pub¬ 
licity to his own charges, and secondly, tliati the statements 


S Adatn v. Word^ (1017') A.C. :109, 

^ Per TJindlcy, L. ,T.. in Sfuart v. PcU. (ISOH - Q.B. at p. aSO. 

10 p()‘ Lord Iliu'kinnstor, T.,. C., in London- Anfiociation for Pjrtioa 
of Tradr v, Grernland.'i^ (lOUJ) 2 A.C. at p. 22. 

11 ./dnm V. TTcrd, (10171 A.C. aOO; v. TTorri'ion, (1872) 

li.l?'. 7 0.]'. tiOti; v. Xott Power, (1805) 1 Q.B. 888: ynm- 

simmo v. Palwant, (1002) T.T.,.K. 27 Boni. 585; florindnn Koir v. 
Achyuta Menon, (1015) l.L.R. 20 Mail. 422: 28 M.L.J. 210; t?eriiuf 

PLd}amhar Das, (1017) I.L.R. 20 All, 501 (P.C.) : 44 I. A. 102 
(duty of ‘chuudari’ of casto paiudinyat to oommunioato its resolution); 
Suhedorv. Jatjof Norain, (1024) T.T..R. 40 All. 772 (report of Mukhia 
to polioo); Prrm Narain v. Jotjadamho, (1025) T.L.R. 47 All. 850: 22 
A.L.J, 702 (report of municipal oouiuillor about municipal Sk'r\*nnt); 
Pawlins v. AnantaJoJ, A.T.R. 1021 Pat. 74 (entry of the plaintiff’s 
name by the police in a surveillance register). 

13 (1017) A.C. 309. 
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regarding the plaintift were relevant to the occasion as he was 
one of the officers whom the General was alleged to have treatled 
badly. The duty may also arise under contract, as between 
principal and agent, but will not create any privilege if ill is 
opposed to any provision of law or to public policy. 

55. Moral or social duty.—Some well-known categories 

are: (i) Answers to enquiries about servants, tradeis, or eus- 

tomexs; (n) Pi-otetc|tion of another’s interest and (in) Public, 
interest. 


56. Answers to enquiries about servants, traders or 
customers.—The courts have recognised for ,a long time a moral 
or social duty to give information sought on such matters 
though it is not a legal or enforceable obligation. Tlie enquiry 
mu.st, appear to be a legitimate and not an idle or mischievous 
one. If it is answered, the infonuant may, of his own accoi’d 
and unasked, correct any previous statement if he found it was 
mistaken and the person informed may teU his informant 
tliat the information was mistalien, e.g., that a servant was 
wrongly recommended. 16 A charity organisation society was 
held privileged in making an unfavourable repoi-t about the 
plaintiff, the daughter of a deceased officer in the army and then 
in distressed circumstances, applying for poor relief to a lady 
wilo made the enquiry. 

56 (a), Privilege of trade-protection societies._In 

Macintosh v. Dun,^« an appeal from the High Court of Australia, 
the defendants were a company trading for profit under 
the nanie of ‘The Mercantile Agency’ and supplied 
information of a defamatory kind about the plaintiff to an 
enquirer. The Privy Council held that the defendants were 


13 Macintosh v. Dun, (1908) A.C. 390, below para. 56 (a) ; conversely 
a duty or right may arise even though the publication amounts toi a; breach 
ot a contraxjtual d.uty , Thurston v. Charles, (1901) 21 T L R 
iiobshav) V. STmth^ (1878) 38 L.T. 423. • • • , 

(1786) 1 T.R. 110; Rogers v. Clifton, 
(1803) 3 Bos. & P. 587; KeUyi v. Partmgton^ (1833) 4 B. & Ad 700 

(domestic servant); Smith v. Thomas, (1835) 3 Bing.N.C 372 rtrader'i- 

arary-i.rs ‘ 

15 Gardener v. Slade, (1849) 13 Q.B. 796. 

16 Dixon V. Parsons, (1856) IF. & P. 24; Fryer v i 

(1863) 15 C.B.N.S. 422. ^ 


11 Waller v. Loch, (1881) 7 Q.B.D. 619. 
16 (1908) A.C. 390. 
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not privileged. In the coi;i*se of an inteneBting judgment on 
the question of polieiy, Lord Macnagliten observed that for the 
inirpose of this pecidiar business, tlie defendants were likely to 
seek information from sources wliich may not be reliable and 
should lake tlie comsoquences if it turned out to be false. In 
the United States and Canada, however, couils liave allowed a 
l>rivilege in similar cases.In The London Attsociaiioii for 
Profccfum of Tra-d^v v. Granhimd-'^,^'^ tlie House of Lords had 
to ('Oiisithu* a tradi'-jiroteclion society of a diftVreuti type. Tlie 
defendants w<‘re a mutual associatioji of traders, more than 
0,000 ill numlier, for helping its members with information about 
the ciredit of third parties. The iilaintiffs sued in respect of a 
libellous communication about them sent liv the secretary to 
one of tlic members in answer to tlie meml)er*s application for 
information. Tlie Iloiuse of Lords held tlie commimication to 
be privileged on tiie ground that a trader could employ a con¬ 
fidential agent for obtaining information for the jiurpose of his 
business and the secretary occupied only the ])osition of such 
an agent though he was the common agent of otliei-s as well. 
Their Lordships distinguished Mavindosh v. Dun as a case of a 
company trading for profit and occupying the ]>osition not of 
an agent; but of a vendor or purveyor of such information, or 
a 'character shoj)' as it was called .21 Therefore as tlie law now 
stands in England, a person can aiLswer an enquiry about 
another’s character or solvency, either as a matter of friendly 
obligation or as an agent employed for the ])urpose, but cannot 
run a business for the side of such news. The fact that he is 
liound under a contract to do so will not give him a pri\nlege. 
Besidivs there us the additiional danger that if he sends a libellous 
re])ort- about another to an eiupiirer, and the enquirer divulges 
it to the party libelled in breach of a contract to kee]> it secret, 
he (*an in an action against the enquirer for breach of conti'act 

\ noO'!in al damages Init not the damages he may have 
had to pay to the ])arty libelled. It was so held in Brad-^^treefs 
BrUish^ Lid. v. MifchcU-^ on the ground that the loss incurml 


19 *SVr (lOOS) A.P. iit p. 401. 

. V A y ^ .V A . . 


- ^ ; * Y . V * . • tVP I • 

(DKi) 2 A.C. ir>; (lOKl) a K.P. 507 (C.A.). As^ to n similar 
cjuso ill Scotland, st\> Harr v. Musscihurffh Mrrvhoitt.^* Association. (1912) 
y.(\ .Ij 4 (Ct. of Soss.). 

-^1 AVr (lOia) ;i K.H. at p. 558. 

2‘2 (19;i:{) Oh. 190; below Chap. XIV, para. 70. 
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by him would in law he regarded as the consequence of his< 

own tort and not the breach of the obligation of secrecy by the 

enquirer. The business of such trade protection societies is, 
therefore, open to great risks. 


57. Statements made to protect another’s interest.—A 

person may give information or warning to another in a confi¬ 
dential relation, like a friend or relation, e.g., warning not to 
marry a particular suitor.23 He may inform even a stranger 
about the misconduct or Ijad character of the latter’s servant,24 
or about any impending danger or detriment to his person or 
property. Where the defendant hearing that A was about to 
take the plaintiff as his servant, wrote to A that the defendant 
had discharged the servant for misconduct, and on being asked 
for further particulars supplied them in a second letter, it was 
held that he was privileged.25 Similarly circumstances may 
justify one trader volunteering advice to or warning another 
about the character of a cu.stomer whom the latter intends to 
tiust.i In Co^head v. Richards^ the defendant received a 
hdter from his friend, the first mate of a vessel, charging the 
plaintiff, the captain, with continuous intoxication and conse- 
qiient trouble and indiscipline during the voyage and asking him 
what should be done in the matter. He transmitted the letter to 
the owner of the ship and was held privileged. But where the 
defendant told the headmaster of a school that the plaintiff who 
leas formerly the second master had been seen drunk in the 

street on a Sunday while he was in service, it was held that 
there was no privilege.^ 


58. Statements made in the public interest. —Under this 
i^ead will fall information to the police about crimes ,^ warning 

23 Todd V. Hawkins, (1837) 8 C. & P. 88. ' 

3 OB 3 M. & W. 297; Clark v. Molynenx, (1877) 

23/; St'mrt v. Bell, (1891) 2 Q.B 341 * ^ ) 

1 Bennett v. Deacon, (1846) 2 C.B. 628. 

2 (1846) 2 C.B. 569. 
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the ])ul)lic about danger, complaints to superior authorities 
about misconduct of public officials^ or persons seeking public 
office.® 

59. Interest in making the statement. —The interest in 
making a statement maybe: (a) the common interest of the 
parties, or {h) the private interest of the defendant. It must be 
a legitimate one wliich the law will recognise. There can be no 
such iiiterest in gossip or scandal, however interesting it may 
be to the speaker and the hearei’.*^ 

60. Common interest.—It may exist as between fellow- 
servants, master and servant, customers of the same trader, 
fellow-traders, fellow-officers, members of an association or 
company, persons in a confidential relationship, solicitor and 
ctient, principal and agent, members of the same family.® The 
following are some instances of tins head of privilege; a ‘black 
list’ circulated among members of an association of traders and 
containing names and addresses of persons unworthy of credit,® 
tile ])ublication of a tlecision of a tlomestic tribunal like a club^® 
or caste^^ in a journal accei)teil as a mode of communication 
l)etween the triimnal and the section of the inil)lic interested 
in the matter, a speech by one elector to fellow-electors about 
the character of a candidate^- or by a member of Parliament to 

his constituents,^^ t^^tter by one creditor to another about the 

conduct of tlieir debtoi*,^^ discussion among members of a public 

■> Jenourr v. Dtimrpr, (1801) A.C. 73; Juitah v. Morrison. (1012) 15 
Bom. L.l?. 240. 

t* Kershaw v. Hailey, (1S4S) 1 Ex. 743; Teal v. Heard. (1930) 46 
T.L.R. 448 (letter written to a Jiistieo’a clerk in regard to the plaintiff 
who applied for a money-lender's lieenee). 

7 Humsey v. TTcfoh.'(1842) 0. & M. 104; 11 L.J.C.P. 120. 

8 Tooyooil V. Spyriny, (1834) 1 C.M. & R. 181; Hwnf v. G. iV. Hy. Co,. 
(1801) 2 Q.B. ISO; NevHl y. Fine Art Insurance Co,, (1801) A.C. 68; TTaff 
V. Lonpsdon, (1030) 1 K.B. 130; -tjit Sinyh v. Hadhalishon, A.T.R. 1031 
Lah. 24(1 (a pleader showing pleadings in a case to other pleaders in the 
Bar room). 

!> Barr v. MusseJburyh Merchants* Association, (1012) S.C. 174 (Gt. 
of Sess.): see also JPare and Pe FreviUe, TAd. v. Motor Trade Association. 
(1021) 3 K.B. 40 (stop-list). 

10 r/iopmaii V. FUesmere. (1032) 2 K.B. 431. 

11 Gorim/ Pas v. Bishamhar /),in. (10171 l.b.R. 30 All. 561 (l\C.): 
44 T.A. 102. 

12 Bruce v. Leish. (1802) 10 R. 482 (Ct. of Sess.). 

12 Pavison v. Puncan, (1857) 7 E. & B, 220. 

11 SpiU V. ilfaiilr, (1860) L.R. 4 Ex. 232. 
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body on matters properly under their consideration,is a soli 
eitor of a minor informing his next friend about his miseon- 
duet, a letter written by the defendants to the plaintiffs in 

*I.LeholdL,.“ »«»"» eii-culated to the 

61. Private interest of the defendant.— Tlic followiiUT are 

instances: a statement made in the assertion or defence o/pro- 

pcrtys or reputation of himself or his principal, employer 

c lent 01 otlier per.son in whom he has a legitimate interest like 

a lelation or a friend, a notice by a creditor to an auctioneer 

not to part witJi tlie debtor’s goods as the debtor was in insol¬ 
vent circumstances, 

tons - a letter to the Secretary for War requesting his inter- 
len ion to make the plaintiff, an officer in the Armv, pay a 
debt due to the defendant,22 an accusation of a crime, say theft 

V pi’operty, made by him to the suspected offender's or 

a third per.son24 to obtain information or detect the criminal 

atement by an employer of his reasons for discharo-in<r a 
fServan made in the presence of a third per.son called b^ him 

witness to the fact of discharge and the payment of 
past wages,i a reply to a ttacks made on one’s conduct or eharac- 

15 Pittard v. Oliver, (1891) 1^,B. 474. --- 

16 Wnjht V Woodgate. (1836) 2 b.M. & E. 573. 

K.B. G77 Chemical Manufacturing Co.. (1918) 2 

Quartl ^^869) L.E. 4 QB 269- 

ThT ^ ^ Mining Co. v. Beall, (1882) 20 Ch D ^ 

Thompson, (1853) 13 C.B. 333. ; ^ ^n. 501 , Barns v. 

C.W.N. S. Banerjee, (1909) I.L.E. 36 Cal. 907: 13 

20 niacTcham v. Pugh, (1846) 2 C.B. 611. 

Camphell v. Cochrane, (1906) 8 F. 205- BanV nf x. 

■America v. Strong, (1876) 1 A.C. 307. ' ^ British North 

22 Vairman v. Ives, (1822) 5 B.' & Aid. 642. 

(1840) lfN.\\^Z7Homll 1 tITI, ^^^^^orence. 

19 rL.i:Tl 8 ." - ettier, ( 1900 ) 

(1923^^;ir57"(o1r)!’ ^ - ^ 00 ^ 

above. "■ "2.3. 308, 322; Poivler v. Bomer. 

T- 
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A person may have a right to make a statement to explain 
his words^ or acts.^ For instance, where the footman and cook 
or the defendant went to him separately and asked him why 
tliey were dismissed and he replied to each, ‘you were both 
robbing me,' two actions brought by them were dismissed,^ If 
Ihev sent a friend to ask him whetlier he said so, he would be 
witliin his rights in repeating the charge to the enquirer.® But 
there is no sucli protection for a person who originates a slan- 
dm-ous statement without any privileged occasion for doing so 
and on iKMug asked about it rei)eats \XJ For instance, if a per¬ 
son circidales a false report al)oiit another and the latter in the 
company of Ins friends as witni'sses asks him to withdraw or 
]n’ove it, he cannot r('i>eal the slander and plead privilege;® 
otherwise every defamer would get a licence to repeat his 
calumnies. 


62. Reciprocal duty or interest.—In order to constitute a 
privileged occasion a duty or interest should exist not only in 
the defendant but also in the ])erson or persons to whom he 
published the statement. In some cases the whole public may 
have an interest in being informed, e.g., a controversy on a 
matter of public interest carried on in the press,^ warning given 
to the public about an impending danger or fraud, notices of 
sale or bankruptcy, reports issued by Government, public 
liodies or com])nnios.^® AVhovo a limited number of people have 
an interest there is no privilege in a communication to others, 
A complaint about a crime or about the misconduct of a public 


2 Launhton v. Bishop of ^odor and (1872) L.R. 4 P.C. 495; 

0'Dono()hur V. Hussey^ (1871) Ir. R, 8 C.L. 124; Lid, v. 

Antonio, (1030) 35 C.W.N. 271; A.T.R. 1031 Cal. 303. 

2 Batmer v. nummersfon, (1883) Cab. and Ell. 36. 

4 WhiteJexf V. (1803) 15 C.B.N.S. 392; v. 'Potts, (1865) 

34 Tv..T.Q.B. 247. 

Mnnhy v. fVitt and Eastmead v. TFtt/, (1856) 18 C.B. 544; 9oe also 
Bt id V. BUsJand Brhool Board, (1901) 17 T.L.R. 626.. 

0 Trnn- V. Jolty. n834) 0 C. & P. 407; Hopirood v. Thorn, (1849) 8 
C.B. 203; Coxrlrs v. Pofts, (1865) 34 T..,T. Q.B. 247. 

^ 7 Smith V. Mathews, (1831) 1 Moo. & Rob. 151; GrifUths t. Lewis, 

(1845) 14 L.J.Q.B. 107. 

s Smith V. ^fathews, above. 

0 Adam v. Ward, (1017) A.C. 300; The Englishman, Ltd, v. -4nfo?H'o, 
:il)Ove: cf. Chapman v. Ellesmere, (1032) 2 K.B. 431. 

10 Allhvit V. General Medical Council, (1889) 23 Q.B.P. 400; 
V. Wrifjht, (1909) 2 K.B. 958, 977. 
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official will be privileged if made to the person or authority 
who has an immediate interest or duty in the matter,“ but not 
if made to others^^ or to the public at large.^s A. letter written 
to a member of Parliament by one of his constituents complain¬ 
ing about a police officer and asking him to take up the matter 
to the Home Secretary was held privileged as the member had 
a legitimate interest in the subject-matter.^^ A publication to 
a person other than the person or persons who have a duty or 
interest is actionable, whether it was intentional or negligent, 
e.c/., sending a letter by mistake in a wrong envelope addressed 
to another,!® sending a privileged communication to the party 
interested by means of a post card,!® or a telegram,!^ or a letter 
which was opened by another person who to the knowledge of the 
sender was likely to open it.i« An exeeption to the rule that 
publication to strangers is actionable is wliere it is incidental 

or subsidiary to the privileged publication. The following are 
two such eases :— 


(i) Libellous matter which is privileged may be prin- 
ted,!** t.vped, dictated to or copied by a clerk^o or sent by a tele- 
gram2i if it is necessary or in the reasonable and usual course 
of business to do so .22 if it is not necessary or reasonable there 

1 5 no privil ege for such subsidiary publication.^® 

16 on 5 E. & B. 344; Proctor v. Webster, (1885) 

•lo 112; Jenoure v. Delmege, (1891) A.C. 73. ^ ^ 

2 on 10 Q.B. 899; Hebditch v. Macllwame, (1894) 

T. 4'“"’" •• “• *’•” 

fl92l'w‘’?"r?« T; V. Bead, 

AXR. 1^927\ad 329 ^ 7’iVvviato, (1926) 52 M.L.J. 87: 

14 B. V. Buie, (1937) 2 K.B. 375. 

15 nebditch V. Macllwame, (1894) 2 Q.B. 54; see above para. 27 

L.R. Ir '■ ^ -^onV (1879) 4 

17 Williamson v. Freer, (1874) L.R. 9 C. P. 393. 

18 Pullman v. Bill, (1891) 1 Q.B. at p. 529. 

262 ^'^g^o-Fgyptian Cotton ^ Oil Co., (1869) L. R. 4 q b 

20 Boxsvus V. GoUet Freres, (1894) 1 Q.B. 842; Ajit Sinah v Bnrih. 

Icishen, A.I.R. 1931 Lah. 246. ^ 

21 Edmondson v. Birch # Co., (1907) 1 K.B. 371. 

22 Mo-ff V. British and French Chemical Mamifacturima Co r^Q■to\ « 

K. B. 677; Isaacs ^ Sons v. Cook, (1925) 2 K.B. 391 (1918) 2 

’• # sc.. 
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(ii) Where the defendant lias a duty or interest to speak 
on a certain occasion, he may do so in spite of the presence of 
strangers for which he is not responsible.^^ If, for instance, 
information were given to a person about the misconduct of his 
.servant, and his manager or clerk happened to be in the room, 
the privilege will not be lost.^^ 

63. Relevancy of the privileged communication.—Every 
eommunieation made on a ‘privileged occasion is not a ‘pri¬ 
vileged (sniimunication'; il must be relevant to the oeca- 
sion. i.(., to the discharge oL‘ the duly or protection 
of the interest. A statement which is utterly unconnect¬ 
ed with, the occasion has no ]>rivilege and in respect of it there 
is no need lor the i)laintiff to prove malice. On the other hand 
it may he evidence of malice in the relevant and privileged 
jiart oT the statement.^ For instance where a person in answer 
to a noli(*e l>y his creditor's attorney to pay a debt, went out 
ol* the way to attack the private character of the creditor or 
some other ]>erson,2 that ]iart of the reply was held not a pri¬ 
vileged communication though made on a privileged occasion. 
Hut we must distinguish between a statement which is iiTcle- 
vant to the occasion from one which is relevant but unneces- 
.sai*y.^ It is usual to speak of both statements as ‘exceeding the 
])rivil('ge' hut they differ in principle. In respect of the former 
stahmieiit, though it is made honestly, there is no privileged 
occasion at all; while the latter being made on a privileged 
occasion is ]u-otected if made honestly. Thus countercharges, 
im])utations of motive, aspersions on charaetei\ untrue or in¬ 
accurate statements, unwarranted and excessive violence of 
language may fall under the latter category and may be pro- 
1 ('cted if hona fi(h made or believed by the defendant to be 

m^cessary.^ The fact that a .indge or ^wvy considei*s them un- 

• - - _ __ . __ _ 

Piftnrd V. Oliver, (ISO!) 1 Q.B. 474; Kershaw v. Bailei/, (184S) 1 
Kx. 74r>. Tt is otliorwiso if the aofondiuit brought about tho presence of 
ufhers; Varsous v. Surfjeif, (1S04) 4 F. & F. 247. 

Pf r Pollock. B.. in Jones v. Thomas, (1SS5) 53 L.T. 678. 

1 AJom V. TTorJ. (1017') A.C. nt p. 318. per Lord Finlay, L.O.. 

TTnntleif v. TTroJ. (18501 6 C^.B.N.R. 514: see also TTorrea v. TTurmi. 
(18341 1 CM. Sc P. 250: Senior v, MeJlanJ, (18581 4 ,Tur. jST.S. 1030. 

^ XeriU v. Fine Art and General Insurance Co., (18051 2 Q.B. at 
p. 170: .4d^rm v. Ward, (10171 A.C. at p. 330. 

4 Cowles V. Potts, (18651 34 L.,T.Q.B. 247, 250: Jacoh v. tawrence, 
(1870) 4 T..B. Tr. 579. 
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necessary or unreasonable will not take awaj' the protection. It 

would depend on tlie circumstances whether any injurious 

reference to the plaintiff was relevant or pertinent to the 
occasion.^ 

64. Malice.—On the defendant proving the above points 
Ins communication is protected unless the plaintiff proves 
malice. Malice is used in a wider sense than the popular one of 
ill-will.^ The jurist has enlarg-ed the lajnnan’s notion of 
malice.’<5 It means an indirect or improper motive, i.e., a 
motive other than a sense of duty or intere.st.^ The motive may 
be one of gain, as where a person suspecting another of theft 
of his goods went to tlie latter’s relations and charged him with 
theft hoping thereby to induce tlicm to pay him some money 
to say no more on the matter, and not with the legitimate object 
of having the charge investigated or cleared up.« In Groom v. 
Crocker^ the solicitors of an in.surance company who defended 
at the instance of the company an action for negligence against 
the assured in a motor accident made an admission of his negli¬ 
gence in a letter to the opposite side in pursuance of pooling 
aiTangements between insurance companies to avoid the heavy 
eost^ of fighting cases. It was held that this was an indirect 
motive which destroyed the privilege of the solicitors in respect 
of the statement which was defamatory of the assured person. 

lalice may be proved by {a) extrinsic or (6) intrinsic evidence. 

65. Extrinsic evidence of malice. —Instances of it are pre¬ 
vious quarrels, ill-feeling, repetitiQn_pf the libels,lo unneces¬ 
sary publicity. The untruth of the statement is by itself no 
evidence of malice; but the defendant’s knowledge of it is con- 


ns 7 m P- 339; Davies v. Snead 

^ ^ Q B. 608; O’Donoffhve v. Bussey, (1871) Ir. B. 8 C.L. 124 ’ 

McCardie, J., in Pratt v. British Medical Association ( 191 <n i 
-K-.-d. at p. 275. ± 

7 Clarlc y. MoXyneux, (1877) 3 Q.B.D. 237; Stuart v. Bell nSQl'i 9 

usually called 'express malice^; Govind Das y 
Btshamher, (1917) I.L.R. 39 All. 571: 44 I.A. 192 (P.O.) 

8 ffooper V. Truscott, (1836) 2 Bing. N.C. 457. 

9 (1937) 3 A.E.R. 844, per Hawke, X, who held that tha ar.T •*. 
^re^also guilty of a breach of duty; affirmed in (1938) 2 A.E.:h!V94 

10 Barrett v. Long, (1851) 3 H.L.C. 395. 
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elusive pruoT oi' it.^^ The only exception to this is where he 
had a duty to pass on information that came to him,^^ g ^ a 
report by a public official to his superior. But if the occasion 
was such tliat a person sliould not liave published something 
which to ids knowledge was untrue, or without taking care 
to ascertain the truth, his conduct wdll be evidence of an im- 
])roi)er motive. Similarly unreasonable belief in false state¬ 
ments or rumotirs or hearsa^^ or failure to make the necessary 
enquiries will l)e some evidence of bad motive.These facts, 
iiowever, are not pi.r sc proof of malice and may co-exist with 
lionesty.^-^ But lecklessness as to whether the statements are 
tnn‘ or fals(. due to anger oi* unreasoning prejudice may 
amount to malice.^''* i\Ialic(‘ may he evidenced also by the con¬ 
duct of tile defendant during the trial or in the witness-box.^® 
Though llie nnua* raising of a plea of justifieation which is 
abandoned may not by itself prove malieed*^ ]^ersisting in it or 
rei»eating it without attempting to ]>rove it may be different.^® 

66 . Intrinsic evidence of malice.—Instanees of it are in¬ 
clusion of irrelevant matter, unnecessary condemnation, im- 
pro per impu tations, violen ce in the language employed. But 
these eireinnstanees are not eonelusive.^® ^lerelv unnecessary 
or unreasonabh* use of language mav not bv itself 


H Clarl- V. Mohfntuj', (1877) Q.B.T). at p. 250; 8/m;>iro v. La Moria, 

(I!l2:p 40 T.L.R. 80. 41. 201. 208. 

1*^ Stuart V. Bell. (1801) 2 Q.B. at p. 851; Botterill v. Whyteheaih 
(1870) 41 Iv.T. at p. 500; Jiritish Traffic ami Electric Co, v. The C,E. 

C, Co., (1022) 2 K.B. at pp. 271. 272. 

m T!»o plaintiff can dolivor intorrogatorios to the defendant to dis- 
<'loEie tlie aourees of his information or the steps he took to verify its truth; 
hlliott V. Garrett, (1002) 1 K.B, 870; n'/i(7r v. rredif Eeform -fjr.'toei'fl/fen, 
(1005) 1 K.B. 058. As to interrogatories in the ease of a plea of fair 
eoinnient, set below para. 00. 

14 Capital ami Counties Eani: v. Jlenty, (1880) 5 C.P.P. at p. 588, per 
Cotton, T...T,. ‘bnere carelessness is not of itself maliee”; see also Scslceth 
V. lirimilc, (1888) 4 T.T..U. 100. 

l-» Ixoxfal Aijuarium v. PerA(1802) 1 Q.B. 481. 

u> Simpson V. Eohinson, (1848) 12 Q.B. at p. 514; Taylor v. WiUiams, 
(1881) 2 B. & .\d. 857; T/jomn.'f v. Eradbury, (1000) 2 K.B. 627. 

17 n'P.s'oa V. Eohinson, (1845) 7 Q.B. 08; Caulfield v. TT^itworfft, 
(1808) 18 B.T.N.S. 527. 

ifl rnenmVX- v. Foulkes, (1844) 12 M. & W. 507; Simpson v. 7?ohirw-5on, 
above. 

i>^ Adatp V, TVord, (1017) A.C. at p. 330, per Lord Atkinson. 
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prove malice, as it may be equally consistent with honesty .20 
Persons differ in their expressions and it is not enough if they 
aie angiy; they must be malicious.^! But it has been said that 
if “the language is utterly beyond and disproportionate to the 
facts, or improper motives are unnecessarily imputed,” there 
IS evidence to go to the jury .22 Jt will be a question in each 
case whether it falls within this description. The tendency of 
courts, however, is not to be too critical of tlie language, as 
any such attitude will unduly restrict free speech. 

“If every word wliich is uttered to the discredit of another is to be 
made the ground of an action, cautious persons will take care that all 
their words are words of praise only, and will cease to obey the dictates 

OX truth.”23 *' 

There is, however, the safeguard that malicious persons 
will generally betray themselves into some kind of irrelevance 
01 other indication of dishonesty besides excess in language. 
Malice on the part of one joint wrongdoer deprives the others 
of the privilege. In Smith v. Streatfeild^i a printer who was 
employed to print a privileged communication was held to have 
ost the privilege because of the malice of its author. Similarly 
a corporation will be liable for the malice of its agents or 
servants, and the proprietor of a newspaper for the malice of 
the editor or correspondent.25 But if a person was only a 
mechanical agent for publication, e.g., a typist, messenger, or 
printer, his malice will not take away the privilege of his inno¬ 
cent principal. Thus it was held in Adam- v. Ward^ that an 
a legation of malice on the part of the secretary of the Army 


^^Maule 'fjwmance Co., (1897) A.C. 68, 7E 

21 TinLr C T if(1907) 1 K.B. at p. 38 
•>2 <Jr ,;77 ’ V. Todhunter, (1836) 7 C. & P. at n 690 

Cal. 907, 916r'lfc“w.K’'ll65 I-L-R. 3 

p. 418 :^sm Whiteley v. Adams, (1863) 15 C.B.N.S. 392 ; 

A.L.J. 763. ^ ^ogadam-bal, (1925) I.L.R. 47 All. 859: 

Crazier v. JFtsftortfiookt’ T^td ^o-OO'Aambal, above. S 

which is obvifusCofe ^ ^ the questi, 

*^5 r 4 U 9 f>'^of great importance for publishers was reserved 

Citizens Zife Assurance Co, v. Brown 0904^ A C dPQ. rrt. 
Bradbury, ngoG'i 2 TT Ti ft 97 . ^rown, A.o. 423; Thomas 

AC ‘It ^ Pearson v. Lord Mayor of Dublin HQO 

‘i a9i?? A P 2 Ir. B 483: ^ ^ 

V-Lyi/) A.C. 309; alj^ve para. 54. 
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Council who was only the* mechanical agent ioi* the publication 
of the Council^ letter was irrelevant. 

67. Fair comment.—It is the right of all citizens, not 
merely newspapers and publicists,^ to make a fair comment on 
matters of public interest. The right had been recognised in 
cases of criticism of works of literature and art more than a 
c(‘nturv ago.^ It is since the middle of the last centurv that it 
has undergone a great expansion in the spliere of other matters 
of j)uhlic interest.'^ The form of the plea formerly was “that 
the words coin})lained of are a fair comment made bona fide and 
without malice on a matter of i>ublic intiuest."^ But the fol¬ 
lowing form is now in vogue,® "tlmt in so far as the statement 
comi>laineil of consists of statements of fact, they are time in 
sulistance and in fact, and in so far as it consists of comment, 
it is a fair comment made in good faith and without malice upon 
the said facts winch are a matter of j^ublic interest.” This has 
often been called a “rolled-up” or composite jilea but has now 
been held by the House of Lords in Suthcrhtnd v. Sfopcs^ to be 
only a plea of fair comment and not to comprise one of justiii- 
eation, whieli if necessary must be separately ideaded. In order 
to substantiate the defence of fair eonuneni, the defendiUit must 
establish tliat (a) the statement eomplained of is a comment, 
Ih) that it is relevant to a matter of public interest. If ho does 
tl)is, the onus is shifted to the ]daintiff to show that the com¬ 
ment is malicious. 

68 . Comment. —A comment is an expression of opinion on 
facts, /.r., a conclusion or an inference from them and should be 
distinguished from a statement of fact.® If it is the latter, the 
rally available defences are justifieation and privilege. The im- 


- Per Lord Show in Arnold v. Kin(j-Empcroi\ (1014) I.L.R. 41 Cal. 
loe.'l. lon.l (P.C.): 41 l.A. 140: pt r Piohford, L.,T., in Neville v. Dominion 
of Canada News Co., (1015) 3 K.B. at p. 566. 

3 Dihditi V, Swan, (1703) 1 Esp. 28; Tnhart v. Tipper, (1808) 1 Camp. 

350. 

1 TTo.s'o/i, V. (1868) L.R. 4 Q.B. 73 at p. 03, pfr Cookburn, C..T, 

5 See Odgora, p. 644. This was after the Common Law Procedure 
Act, 1852, Prior to it the defence was pleaded under the general issue of 
“not guilty". 

Since Pcnrhim v. The Lieensed Vieluollers* Mirror, (1800) 7 T.L.R. 1. 
V (1025) A.C. 47; above para. 38; below pnrn. 72. 

8 For n definition of ‘fncP see the Indian Evidence Act, S. 3. 
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portanee of the distinction lies in the different effects produced 
on the minds of tiie ordinarj' reader or hearer. If it is a com¬ 
ment on facts within his knowledge, he may form his own con¬ 
clusion from tliem and may not be influenced by any unreason¬ 
able criticism which indeed may only disparage the critic rather 
than the person criticised. But if new facts are alleged, of 
which he has no independent knowledge, he is likely to treat them 
as true.a Whether a statement is one of fact or comment 
depends on the lang-uage, context and other circumstances.i". 


69. Conditions of the defence of fair comment. _The 

following conditions should be satisfied when a person pleads 
this defence : 


(a) Comment on true statements of fact.—The comment 
must be based on statements of fact, i.e., true statements. If 
It ]s based on .statements which are false, then the foundation 
of the defence fails, and the fairness of the comment does not 
arjse.ii A man has no right to invent facts and then comment 
on them. Thus to call a book immoral or obscene when there is 
no immorality or obscenity in it is not a eomment,i2 anv more 
than saying falsely that a book is full of spelling mistakes or 
plagiarisms when there are none.is But to call a book obscene 
may be a comment if there are facts to warrant it.^^ 

(b) Eeference to facts commented on .—The facts must 
he referred to expressly or by implication so that the reader or 
hearer may reasonably understand the defamatory statement 
to be an inference from them. Otherwise it would amount to an 
allegation of a fact^s and a plea of fair comment would be struck 


2 K.R^309^at ^tar Newspaper, (1908) 

oherl'' v. Latou- 
-o- ooo ^ Surajmdl v. Mornvman, (1917) 20 Bom T T? 

i936 Ax/'lOu iai, i.f.R. igte AlT‘780^' 
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(1935) 37 Bom. L.E. 1033 : A.I.R. 1936 Bom. 114. 

12 Merivale v. Carson, (1887) 20 Q.B.D. 275 at p. 280. 

13 Joynt V. Cycle Trade Publishing Co., (1904) 2 KB 292 at n 

14 Sutherland v. Slopes, (1925) A.C. 47, 68, 69. ' ^ 

15 Cooper V. Lawson, (1838) 8 A. & E. 746: Povham. v p- 7 j. 

0862) 7 H & N. 891; O’Brien v. MarguAs of Salisbury, 54 JP 

Barrow v. Lahiri, (1908) I.B.E. 35 Cal. 495. ^ ^ 215; 

T—46 
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out as improper. J''or instance a Ijald statement without ex- 
j)ress or im})licd lelVreiUH* to known facts that .Is conduct is 
dis,<>)’accful is not a continent but a statement of fact. Tlic de¬ 
fendant niust justify it and if he tries to do so, can be called 
upon to give jtarticulars of such conduct, and prove them to be 
true. On the other liand if the admitted facts of .I's conduct are 
cliaracteris(Hl as disgraceful, it is a cttnnnent and there can Vic 
no demand for jiarticulars.^® Resides the liability to give parti¬ 
culars, tliere is the further substantial distinction between the 
two defences, viz., that in tlie case of justification, the defendant 
must prove llie trutli of tlu' facts stateil and also the truth or 
correctness of tlie comment ; wliih' if the tlefence is one of fair 
comment, a comment based on facts correctly stated may lie fair 
tliougli incorrect or erroneousd'^ 

(c) Fdvfs (tud cammcjifs nius'f he scparahle ,—AVhen the 
statement conpilaim'd of mixes uji statements of fact and com¬ 
ments, the latter must appear reasonably distinguishable and 
as inferences from the former; otlierwise they may be liable to 
be understood as indeiiendent statements of fact.^® 

{(]) Proof of truth of fucts commented on .—"When the 
comment appears as a comment or induction from facts which 
are stated, tin' defendant must iirove the truth of those facts, 


16 Af/a Khan v. Timr.^ VuhJishinfi Co., (lOSR 1 K.P. 075, 083; the 
defendant can give partieulars of the facta referred to in the libel without 
:i pica of justification; Burton- v. 7>on)v?, (lO'JO) 1 K.B. 301. Tho defen¬ 
dant, n publisher, ennnot be ashed for sourees of information on which 
tlie writer, not a party to tho action, made tho comment; CronVr v. 
Wishart Boohfi, JJth, (lOaiP 1 K.B. 471. 

17 Snthertand v. .S7opr.^, (1025) A.C. 47 at pp. (>3, 75. 

IS Tt in this elass of oases that tho now form of tho ploa is usually 
adopted. Tf tho old ploa was adopted, tho defendant could bo compelled 
to give particulars of tho matter of public interest and ho would then have 
to pi{*h out tho statements of fact in tho lihol which are tho basis of the 
comment. Pndor tho present form of pleading tho defendant is saved 
tins trouble; Afia Khan v. Times TnhJishinq Co., above; Dighy v. Finon- 
dal News, (1007) 1 K.B. 502; Tudor-JTart v. British Union for the 
Abolition of Vivisection, (1037) 54 T.T^.K. 154. He cannot offer particulars 
of other facts not stated in tho libel; Suhash Chandra Bose v. Knight 
Sons, (1027) T.L.B. .54 Cal. 73; A.I.B. 1027 Cal. 207; Peter JVallrr v. 
Tlodgson, (1000) 1 K.B. 230 at pp. 242. 24S. Ite can deliver interroga¬ 
tories to the plaintiff for proving his statements of fact; Peter TTalVcr 
V. Hodgson, (1000) 1 K.B. 230. This cannot be done in tho older plea. 
77'tnf?(ip V. Mud ford, (1800) 0 T.B.B. 307. Tho new plea however is 
embarrassing and inconvenient; see (1025) A.C. at p. 75; (1009) 1 K.B. 
at p. 247. 


VII] 


defamation . 


363 


and it is therefore usual and safe to add a separate plea of justi¬ 
fication. He is bound to give particulars and to prove that the 
statements are .substantially true or correct. He is however 
alisolved from the burden of pleading and proving their truth in 
two cases: (i) ivhen the plaintiff admits their truth or they 
are well-known facts; (ii) when the facts pui-port to be taken 
from a privileged report or communication and are stated 
correctly, i.e., with .substantial accuracy.!® This is a very 
valuable right e.specially for newspapers as they can make com¬ 
ments on facts appearing from reports of judicial or other pro¬ 
ceedings without being called upon to prove the truth of those 
facts."® But this right exi.sts only if the facts purport to be 
taken from the report, and is lost if the defendant asserts them 

t 01 it^ or adopts them as his own.^^ 
In Lajpat Bni v. “The Englishman,”^^ the “Englishman” news¬ 
paper publi.shed an article which began, “It is about time now 
that the true facts as to the deportation of Lajpat Rai were 
gi\ en out ’ and proceeded to state that he was guilty of tamper¬ 
ing with the loyalty of native sepoys. In an action against the 
newspaper, the defendants contended that these facts were 
referred to in a debate in Parliament. The Calcutta High Court 
held that the article amounted to an assertion by the writer of 

facts ivhich he was not prepared to prove, and the defence of 
fair comment failed. 

70. Matter of public interest. —The following are some 
instances: proceedings of public bodies or courts,adminis¬ 
tration of Government departments, public charities, or public 
companies, proceedings of public meetings or local authorities.®^ 
Many matters may be of public interest by their inviting or 


19 Surajmal v. Borniman, (1917) 20 Bom.L.R. 185- 47 I C 449 

20 Mangena v. Wright, (1909) 2 K.B. 958; see also Surajmal v 
Bormman, (1917) 20 Bom.B.B. at p. 233: 47 I.C. 449; per Beaman J 

(IRrll T (1886) 11 A.C. at. p. 190; Lefroy v. Burnside, 

4 L.R. Ir. 556, at pp. 565, 566; Bunt v. Star Nexospaner nQOfi'i o 
kb. 309 at pp. 317, 320. ' ^ " 

22 (1909) I.L.B. 36 Cal. 883: 13 C.W.N. 895; in appeal (1910^ ITT? 
37 Cal. 760: 14 C.W.N. 713; seo also Barroxv v. Bahiri, (1908) IL-r 

Cal. 495: 12 C.W.N, 490; Subash Chandra Bose v. Knight ^ Sons nQPR'i 
I.L.R. 55 Cal. 1121: 32 C.W.N. 490. ' 

23 Comment on pending proceedings may amount to a j 

will then be iUegal; above para. 46. contempt and 

24 Standen v. South Essex Becorders, Ltd., (1934) 50 T.L.R 365 
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c'luillon^iii^’ i)ublic* atltiition,-^ any published work of 
literaliuo, art or seienee, advertisement of a new company, 
selienie oJ* charily, controversy carried on in the puldic press, 
character, (lualifications, or even private life^ of persons seeking 
a pul)lic office or i)osition, etc. It has been held that the treat¬ 
ment of workmen employed in a colliery, the conduct or 
management of a news]>ai>er^ or a 1 ratling company,^ methods 
of i)usiness adoptt'd l)y a money-lender,^ comluet of a clergyman 
in a ('Imreli,''" hors(*-raeing^* are subjeets o\‘ public interest; but 
tile administration of a ])rivate charityj the relations between 
a landlord and bis tenant.® tlu* financial ]Hisition of a news- 
])a]ier® are not. 

71. Relevancy of the comment.—The etmnnent should he 
relevant to llu* facts of ]mbli(* interest in the i>artienlar case, 
be., should aris(^ out of or be based on those facts.Otherwise 
it iias no I'lroteelion even if it is honest heeause a comment 
nneonneetod with the 1'aets stated or not founded on them is as 
bad as a comimmt without any facts slated at all. On the other 
liand relevant and lionost expression of ojdnion is ]>rotooted 
though it may be erroneous or unreasonable in the eyes of the 
judge or the jiiry.^^ ^luch less is it necessary that it is the only 
or inevitable eonelusion or inference from facts.Any other 
iTile imposing a limit of reasonableness or moderation on 


•-5 prr C(K*l<l)iiin, C.J., in S< t/mour v, Ttutfenrorth, (ISO'J) o F. & F. 

nt p. a86, 

1 tylr-Somtid v. Pres^, Ltd.. 1 K.B. 135 at p. 140, 

jicr Scnitton. L.,T. 

Stuart V. Lovdt, (lSt7) 2 Stark. 03; ^^aclfod v. TTo^ilrt/. (1828) 3 C. 
& P. 311. 


a Ponsford v. Fitiancial Times. (1000) 10 T.L.TI. 248. 

A Orrif V. Lahoueherr. Times. Beer. 7th, 1011. 

'* Kelly V. Tuiliuo. (1805) L.K. 1 Q.B. 000; Walker v. Broaden. 
(1805) 10 r.B.N.S. 05. 

Afja Khan v. Times Puhlishiny Co.. (1024) 1 K.B. 075. 

7 Gafhereole v. Miall. (1840) 15 M. & W. 310; Booth v. Briscoe. (1877) 
2 Q.B.B. 400. 

« nofjau. V. Sutton. (1807) 10 W.B, 127. 

0 Latimer v. TTV.sfDH Morniny Xeu'S, (1871) 25 L.T. 44. 

10 3/e()Htjr V. TTcs/cra Xeus. (1003) 2 K.B. 100, 100, per 

Colli/ns, 

11 Camphell v. Spottisiroode, (1803) 3 B. & S. 700. 

1'-^ Merivnle v. (1887) 20 Q.B.B. 275, 283, 284, per Bowen, L.T. 

la Surajmal v. (1018) 20 Bom.L.R. at p. 246. per 

Beaman, J. 
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expression of opinion would besides being unworkable and uncer¬ 
tain be injurious to public interests.^* The phrase, ‘fair com¬ 
ment’ is ambig-uous and likely to convey the contrary impres¬ 
sion. ‘Fair’ may refer to the critic or his mind, and would 
then mean honest. refer to his words and would then 

mean just or reasonable.is The phrase is really inadequate to 
express the principles involved in the defence. In McQuire v. 
Western Morning Neivs,''-^ Collins, M.R., observed that ‘fair’ 
includes the ideas of relevancy and honesty. In that case the 
plaintiff, an author of a musical play, sued the defendants in 
respect of an article in their newspaper which described the 
play as well as the acting, singing and dancing of his travelling 
company as inferior, vulgar and incompetent. It was held that 
the comment was not unfair as it was neither irrelevant nor 
shown to be malicious. On the other hand, in Merivale v. 
Carson'^^ a play of which the plaintiff and his wife were joint 
authors was described in a theatrical newspaper as having an 
immoral tendency. It was held that the comment was unfair 
as there were no facts to warrant it. In a famous judgment 
Cord Esher proposed the test: “Is the article in the opinion 
of the jury beyond that which any fair man, however 
prejudiced he may be, or however exaggerated or obsti- 
nate his views, would say of the work in question?” 
Ihis test applies to every comment including defa- 
matorj'- imputations on character, motive or private life. If 
such an imputation arises on true facts of public interest re¬ 
erred to in the comment, it need not be a reasonable, correct 
or inevitable inference from them,i9 and is protected unless it 

r accordance with S. 499, Excentionq *> q « ^ 

O, I.P.C.; c/., Stephen’s Dig. of CrI. Law, Art. 392, p. 2 L, which staLd the 

more narrowly. See Stephen’s Hist, of Crl. Law, Vol. II p. 381 Hnr 
a sugfgestinff conditions of reasonableness, moderation, etc see Wasnn ^ 

) L.R. 1 Q.B. GS6, 689, per Bramwell, B.: for other insfATi/ioa * 
Spencer Bower, pp. 106, 360, 361. instances, 

at p.^Lo.**^ V- Carson, (1887) 20 Q.B.D. 

” E.Br’loi," "pri» ■ no7ii‘“S •• »■ »■ 

»«h approval by Lprt I'M,, £ SMerUnd v. SlJ..,’nS”) r't?*"’’ 

T ’Punishing Co., (1904) 2 K B 292 ir .n 

■T.a d.reet,on to the jury in this case has been often apprSfd : s“”S 
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is shown to be malicious. If the imputation however does not 
arise on the facts stated, it is not protected though hona fide 
l)elieved to be true or warranted. An imputation against the 
author's character in a comment on his work is ordinarily irre¬ 
levant and unwarranted. If however his work was open to 
the charge of obscenity, a suggestion that he was of impure 
mind mav be relevant.^® 


72. Illustrations of the defence of fair comment.—The 

defence was not upheld in tlie following cases: 


('amphf U V. Spotiisu oodr-.21 The plaintiff who was a Protestant 
(lissonting niinisUM- and tlie editor of a newspaper published in it letters 
on the subjeet of evangelising the Cliiuese, and the names of various 
persons who had promised to buy the paper in order to promote that pro¬ 
paganda. Tlie defendant, the printer of the Saturday Bevicic, published in 
it an artiele which in a satirical vein imputed to the plaintiff an attempt 
to make money out (tf a protended charitable object and to deceive the 
public by false lists of subscribers. It was held that he was liable ns 
there wc*re no facts to warrant the imputations. 

Joynt V. Cycle Trade PublittJiiny Co. :22 The defendants, the pro¬ 
prietors and editors of a trade journal, published an article suggesting that 
the jilaintiff, a solicitor, liad enriclicd himself at the expense of the shnre- 
holdcrs in certain companies and was unfit to bo trusted. It was held that 
tlie article was lihellous as there were no facts to warrant the imputation. 

Siihbaramier v. Iliteheoek Tlie defendants were a committee of 
jiublic men wlm issued, and the editor of the *Ilindu' newspaper who 
published, a report entitled ‘Toliee Crimes in Ottapalam’ on the events 
which occurred during a students’ conference at that place in Malabar. 
The report charged Iho plaintiff, a superintendent of police, with havii^ 


Fletchcr-Moultoii, L.J.. in Hunt v. Star Newspaper Co., (1908) 2 K.B. at 
p. ;i20; see also per Buckley, L.J., at pp. 323, 324, and Peter Walker v. 
Uodyson, (1909) 1 K.B. at p. 253. On tho other hand in Dakhyl v. 
Lahouchere, (1908) 2 K.B. at p. 329, Lord Atkinson suggested that a 
personal attack must bo a reasonable inference from the facts truly 
stated: see also per Scnitton, L.d,. in Hominy Pigeon Co. v. hacing 
Pigeon Publishing Co., Ltd., (1915) 29 T.L.K. 389. In so far 

as the dicta in these cases suggest that an imputation of motive should 
be the necessary or 'inevitable conclusion from the facts, they are oppMed 
to the rule enunciated by Collins, M.K., ini d/t* coxr, (1903) 2 K.B. 

100. See also the distinetiou made between ‘correct’ and ‘fair’ by horU 
Pinlay in Sutherland v. Stapes, (1925) A.C. at pp. 62, 63. In India the 
statement of principle by Kennedy and Buckley, JJ., has been adopted; 
liamakrishna Pillau v. IforaHoIriro. Menon, (1913) 25 M.L.,T, 476: 21 I.C. 
625; Times v. Pogers, (1915) 30 M.L.J. 294: 32 I.C. 408; Suray 

7 nal V. Uorniman, (1917) 20 Bom.L.K. at p. 246: 47 I.C. 449. oh<o 


•Gatley, p. 397. 

20 J.P.C., S, 499, Sitxth Exception, Illustration (<?). 

21 (1863) 3 B. & S. 769. 

22 (1904) 2 K.B. 292. 

23 (1924) 22 L.\V, 26. 
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deUberately conspired with subordinate police officers to assault innocent 

people, when as a matter of fact he was not proved to have been aware of 

them. The Madras High Court held that it was unfair as there were no 

facts to warrant iit and that it was no defence that the defendants beUeved 
it to be true. 

The defence was upheld in the following eases: 

Sutherland v. Stapes It was held by the House of Lords that 
a charge of obscenity against the plaintiff’s books on birth control was not 
unfair if regarded as a comment. 

Wason V. Walter: 25 The defendant, the proprietor of the Times 

newspaper, published a report of a debate in the House of Lords on a 

petition presented by Earl Russell at the plaintiff’s instance to investigate 

certain charges against a liigh judicial officer and strongly animadverted 

on the impropriety of tlie plaintiff in making charges whicli Earl Russell 

himself characterised as calumnious and false. The defendants were held 
not liable. 

Henivood v. Harrison:^ The plaintiff, a naval architect, who had 

made certain plans and proposals in the matter of ship-building sued the 

Queen^s printer for printing and selling a report of the Lords of the 

Admiralty which purported to say that the proposals were worthless. It 

was held that the comment in the report was fair as it was relevant and 
not malicious. 


73. Standard of criticism in newspapers.—Newspapers 
are subject to the same rules as other critics and have no special 
right or privilege.^ In effect, however, they perhaps enjoy con¬ 
siderable latitude. In John Leng v. Langlands^ Lord Haldane 
remarked that “in dealing with a newspaper article written 
about a public functionary considerable latitude is allowed by 
the law.” This of course does not mean that they have any 
special right to make unfair comments or make imputations on 
character and motive. It means only that the tests/ of relevancy 
and honesty as well as of defamatory language are interpreted 
liberally in the light of prevalent standards of public discussion 
and criticism. There is no doubt that these standards are not 
so strict as they were formerly. Suggestions of unworthy 
motive are now so often made against public men that they have 


24 (1925) A.C. 47; above para. 38. 

25 (1868) L.R. 4 Q.B. 73. 

1 (1872) L.R. 7 C.P. 606. 

looo^ Shaw in Arnold v. King-Emperor, (1914) ILR 4 i r'oi 

102,1 at p. 1063 (P.C.): 41 I.A. 149; Suiash Chandra Bosev KnL^ J 
Sons, (1928) I.L.R. 55 Cal. 1121: 32 C.W.N. 490. ^ 

3 (1916) 114 L.'T. 665, 667. The observation was obiter na i 

were capable of the meaning allee-efl R 
plaint^ and there was no question of the right of newfpaner^- 
Lord Kinnear, p. 668. Pfipers, see per 
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come to be refiarded as incidental to their position.^ “Politicians 
f>ive and receive hard blows.Very often strong attacks are 
invited I)y the conduct or language of the persons criticised. 
‘‘^h)U cannot meet a whirlwind with a zephyr.”® Two instances 
ai’c given below. 


'^^adrasi Times, Ltd. v. Kogers'.'t The plaintiff, the secretary of an 
a.‘<s()('iation of Kailway workmen was acting as their spokesman in a dis- 
j)ule w'lth tlu* M.S.M. Ry. Co., when a strike was threatened. The ^Madras 
Timr.s' piihlished an article describing him as a mischievous agitator with 
overweening egotism, misleading the men and fomenting a strike for selfish 
(j)>j'*cts. 'riie Madras High Court held that the article did not exceed the 
limits of fair eomment. 


Odfici' V. Mortimer The defendant’s newspaper in the coui*se of a 
part i(‘ulaily violent attack on tlie plaintiff who was organising a public 
agitation against a Hill introduced in Parliament, described him as 
“half booby, and lialf humbug, a demagogue of the lowest tjT^, a political 
Cheap Jack who would be a political sharper if he had brains enough,’^ 
tind suggested by the following words that he was trying to secure a 
Government appointment: “I have any quantity of bottled-up abuse, 
treiison, and riot. 1 will exchange the whole lot for any permanent 
appointment, wi/th £250 per annum and upwards. George Odger.” This 
passed muster witli a Jjondon .lury who gave a verdict for the defendant. 
In refusing to disturb the verdict. Bovill, C.J., in the Court of Appeal said 
that in the circumstances this was not to bo considered as an attack on 
the j)laintifV*s honour or honesty and that a newspaper was entitled to 
attack or ridicule in the strongest possible terms the plaintiff’s conduct 
as a public man. 


74. Malice.—(o') Kxirinm' evidence .—In Thoynas v. 
Jinidhurtf,^ t*x(rinsio I'vidonco of malico was lield atlmrosible and 
aovordingly ovidonco of i>rovious ^trainod relations between the 
])laintifl‘, an autlior, and his critic was admitted. In the Court 
of Appeal, Collin,s. iM.K.. observed that the right to comment 
llunigli .shared hy the pulilie was also the right of the individual 
who exercised it and a eomment coloured hy malice could not 
be fair. It must be shown, however, that the malice of the critic 


4 Seumour v. Butterwoiih, (1802) ^ F. & F. 372, 378, per Oockburn, L.X 
sec Clerk and Lindsell, pp. 552-3; Odgers, T.»ibol & Slander, p. 183; Sir 
James Stephen deplores the tendency and would see the law made more 
stringent, History of the Criminal Law, Vol, II, p. 385. The tendency is 
said to bo more pronounced in the IT.S.A.; .-ser the ^Newspaper’ by G.B. 
Dibleo (Homo T^niversity Library) pp. 32-35. 

■'■* Per Huddleston, B., in Bryce v. Busden, (1885) 2 T.L.R. 435, 440. 

Per Darling, J., in CrossJatul v. Farrow, Times. Feb. 7, 1005, cited 
by Ball, T.aw of Libel affecting Newspapers, p. 57. 

7 (1015) 30 M.L.J. 204: 32 T.C. 408. 

8 (1873) 28 L.T. 472. 

0 (1000) 2 K.B. 027 at p. 038. 
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it is possible that even 
L,r ? OMtoiseii a dispassionate judgment on the 

Mer and expressed himself with moderation, lo The fact 
^at the defendant had no reasonable grounds for his opinion is 
ome evidence, though not conclusive, of his dishonesty-n so 
Wd be his faUure to retract au opinion even after ii error 
had been pointed out.^^ Where a number of people by concert 

viTiori ^""^7 appeared on the stage, the conspiracy 

as good evidence of malice to prove that the hissing was not 
a fair comment on his performance. 

( b ) Int rinsic erideace.—Here, as in the case of privileo-ed 
co^uni cations, courts will not be too critical of the langua-e 
Piovided the conditions above referred to are satisfied, and there 
K no other evidence of malice. Every latitude is given to 
op monand prejudice. Mere exaggeration or even 
agger ation would not make a comment unfair, The lanau 

intemperate or disproportionate to fhe 

but only invective. But invective and ridicule may be merited 

rat^T°^ 1 ,^^ admitted conduct of the plaintiff,i7 or tole- 
y °tb parties as in political controversies.It is quite 

:rj“ ? r"*" «~vere 

age or violence or heat in expression, the defendant was honest. 

11 ^ M.R. ~ 

the grounds fir“hts i“terrogate the defendant to disclose 

iT?' iS-rr*" 

s. “”S" ^ v.“ ri!'‘(S)“; 

asSr^TiT ■, V/ r oS: 

“ •’f’ <’“«> 0 M. S a. 953. 

17 eI’’ • Hidout, (1865) 4 F. ■& p. 202 

T—47 
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Tho irrolcvancy or falsehood, of other parts of the statemeiiti 
will also be evidence of malice in respect of the relevant com- 

raent. 

75. Distinction between the defences of fair comment 
and justification.—The defence of fair comment differs in 
material respects from that of justification. In the first place, 
the former applies only to comments or opinions, and the latter 
to statements of fact. Secondly, Avhen there is a plea of justifi¬ 
cation in respect of a statement containing facts and opinion, the 
opinion must be proved to be substantially correct or true. 

On the other hand, if the plea is one of fair comment, the opinion 
may be protected though it is erroneous, exaggerated or pre¬ 
judiced.^® 

76. Distinction between the defences of fair comment 
and privilege.—The defence of fair comment differs from that 
of qualified privilege in the mode of trial in England. In the 
Ciiso of tlie former, the judge decides whether there is a matter 
of public intcrest,^^ and the juiy decides all other matteis,** 
viz., wlicther the comment is based on facts truly stated and 
relevant and whether it is malicious. The usual question put 
to the juiy Ls whether the statement complained of exceeds the 
limits of fair comment or criticism.^3 The judge, however, is 
bound to withdraw the case from the juiy if in his opinion 
there is not even prima facie evidence of unfairness.** In the 
case of privilege, the judge decides whether there is a privileged 
occasion and the communication is I'olevant to it, and the jury 
decides only whether it is malicious.*^ The judge Ls bound to 


19 Fetor Walker v. Ilodgson, (1909) 1 K.B. 239, 250; Sutherland y,. 

Slope.'), (1925) A.C. 47, 02, 75. .. 

20 McHvale v. Carson, (1887) 20 Q.B.D. 275; above para. (1. Bee 

aUo above pnra. 69 (fl). i a n 

21 South Jletton. Coal Co. v. N. E, News AssociaUon, (1894) 1 

at pp. 141, 143. 

22 Sutherland v. Slopes, (1925) A.C. at p. 87. ^ 

23 Merivale v. Carson, (1887) 20 Q.B.B. at p. 283. The issue of 
libel or no libel has been the province of tlie jury since Fox's Libel Act. 

24 llcnwood V. Harr^on, (1872) L.R. 7 C.P. at p. 628; 3fow****^^ 
V. fVestern Mominff News, (1903) 2 K.B, 100, 112. 

25 Adam V. Ward, (1917) A.C. 309, 318. 321, 332, 340; 

Friest, (1930) A.C, 558; if tlie facts are in dispute, he may leave them- 

to the jury. 
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withdraw the ease from the jury if in his opinion there 
pnma facie evidence of malice.^ 
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is no 


77. Resemblance of the defences of fair comment 
and privilege.-While the distinction between the two 
defences is in the mode of trial, they have in substance a 
strong similarity. They are traceable ultimately to the same 
principle of legal policy, viz., public interest and advantage in 
allowing persons to speak freely on certain matters. The limit 
of the right is to speak honestly, though erroneously or falsely. 
Therefore malice destroys both defences. Within this limit, the 
right varies in its incidence and measure according to the kind 
of public advantage secured in different cases. Sometimes the 
right belongs only to persons in particular situations, e.g., an 
employer giving his opinion about a servant. In other cases it 
belongs to all, e.g., the right to report a judicial proceeding. 
The public advantage in allowing employers or tradesmen to 
give information about servants or customers extends to the 
communication of facts and opinions. But the right of criticism 
extends only to the expression of opinion. The true view of 
these defences, therefore, appears to be that they spring 
from a, large and elastic principle of policy applicable to differ¬ 
ent situations. There are however dicta of eminent judges 
suggesting the contrary. In Campbell v. Spattiswoode,^ Black¬ 
burn and Crompton, JJ., observed that privilege is the pecu¬ 
liar right or immunity of some persons while fair comment is 
the right of all.^ In Henwood v. Harrison,^ on the other hand. 
Justice Willes regarded fair comment as a species of privilege. 
In Menvale v. Carson,^ Bowen, L.J., agreed with the former 
view and disagreed with that of Justice Willes. In Thomas v. 
Bradbury,^ Collins, M.R., observed that while it may not be 


phrase is ‘when, there is no more 

an a scvntitla of evidence of malice. ^ 

2 (1863) 3 B. & S. 769. 

ia ^ respect, this view does not tak« note of privileged renorts Tf 

oth^ ambiguity of the word^ ^ privilege > ^Xck 2 

farf exclusive right or franchise, and partly bv the 

4 T 1872 T expansion during the last 5D yLrs'-. 

6 (m06) distinction.; 
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..ecurate to call fair comment a land of privilege, the two de¬ 
fences are in substance similar. The differenee between these 
eminent judges in the theoretical exposition of the law of fair 
comment remains to be settled by the House of Lords.’ Ajiother 
distinction between the two defences has been suggasted, v^., 
that fair comment like justification is a dental of the defamation 
while privilege admits tlie defamation and ^tablishes an 
excused This is oiien to tlie criticism that the defence of tair 
comment, unlike that of justification, extends even to erroiumus 
unreasonable or exaggerated opinions and miputatums. A 
practical objection against the view that fair comment is ana og- 
ous to iirivilegc ha.s been advanced, nr., that the result Mill be 
to protect even unreasonable and immoderate comment unless 
malice is proved and thereby to extend unduly the Imiits of 
criticism.Hut it must he ivmcmhorcd that the defence of fair 

comment miuiivs other condil ions besides honesty, riz., the 

truth of facts staled, and relevancy. 

78. Defence of apology.—An npolooy is not under the 
common law a delVnce to an action for defamation but is oidy a 
eircnmstaiiee in mitigation of damagos.ii But in England 
nndor the iubel Act of lS4:i,i== it is available, under certain 
conditions.’^ a defence in aidions for libel against newspapers 

7 Sutherland v. Stapes. (1925) A.O. at p. 82. per bonl Shiuv 
,hi.i rontroversv textovritors also are .bvi.le.l. Sir F. Pollo.-k oak .be 
view of Bowen (Tovt.s, p. 2(12; also B.Q.B.. ^ol. -e, p. a), ‘ 

iiiontl (Torts np. 44r)-44S) nna Spom-or Bower (p. Oot. helu 
also Clerk anti Limisell, Torts, pp. 025.(1. Law of Tort. p. oOO, 

L..T. in Peter IVatl-er v. Tladpsan. (1909) 1 K.B. at p. 2 a 0 : Pollwk, 
Torts p 202; coutra Biiekley, L.J., in (1909') 1 K.B. at p. -Oo. ( 
proposition was formerly true in the sense that fair comment fell under 

tho ‘ "eneral issue. ^ 

m'^PrTvaugimn'Williams. L..T., in (1909) 1 K.B. at p. 250; Polloci, 

Torts, p. 204, note (1) . _ 

11 Smith V. TTarrison, (1S50) 1 F, F. oho. 

12 0 & 7 Viet., e. 90 nmetuled by 8 & 9 Viet., o. 75. . . . 

13 They are* (a) the libel should have been published onjnnnlly in 
the newspaper or other publication without malice and without jrro^s ne^^ 
gence; (h) tho defendant should at the earliest opportunity have msertea 
or otTered to insert a sufficient apologj’ in the neivspaper or periodi^ 
ptfblication; (c) a sufficient amount of money must be paid into court by 
way of amends at the time the plea is delivered; (d) no other defence 
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and other periodical publications. There is no similar legisla¬ 
tion in India. 


79. Remedies.—The usual remedy is a civil action for 
damages. The plaintiff can ask for an injunction to prevent a 
threatened publication of defamatory statements.^^ The re¬ 
medy of criminal prosecution is also available, and is frequently 
invoked in India. The laws of some continental countries like 
Germany allow a mode of specific relief by compelling the 
defendant to retract the libel or make an apology.^® 

80. Damages.—Damages are awarded in one lump sum^'^ 
but fall under two different heads: (a) pecuniary reparation 
or solatium to the plaintiff for the annoyance, mental pain, incon¬ 
venience, etc., (?>) compensation for the actual damage that he 
has sustained ats a direct consequence of the publication. The 
phrases ^geniorar and 'special' damage and 'generar and 
'special’ damages are used in this connection^® but they are not 
precise legal teims.'Gicneral' or 'presumptive^ damage means 
damage which the law presumes as a necessary consequience of 

denying liab»ility is join-sd with the plea of apology. In practice parties 
prefer the procedure under R. S. C., O. 22, r. 1,‘ of admitting liability 
and paying some amount of money into court; c/. C.P.C.,, O. 24. 

14 Saxhyv. Easterbrook, (1878) 3 C.P.D. 339; Monsonv, Tussauds, 
(1894) 1 Q.B. at p. 690. As to issue of a temporary injimchion pending 
suit, see Dunlop v. Dunlop Bubber Co.^ Ltd., (1921) Ir. R. 280; (1921) 

1 A.C. 367; but not if the defendant's liability is not clear; see Corelli 
V. tVoll, (1906) 22 T.L.R. 532 (defamatory tendency of statement 
doubtful); Boniuirdv. Perryman, (1891) 2 Ch. 269 (pl'Sa of truth)- 

Quarts Hill Gold Mmmy Go, v. BeaU, (1882) 20 Ch.D. 501; Champion 
V. Birmingham Vimegar Brewery, (1893) 10 T.L.R. 164 (plea of privi¬ 
lege) ; Armstrong v. Artmt, (1886) 2 T.L.R. 887 (plea of fair comment) . 

As to Iiistory of injunction in libel actions, see Roscoe Pound, 29 Tlar.L R 
640. . * • * 


15 In England it has been held appropriate only when the libel affects 
the public, as an attempt to disturb the public peace; see per Coleridge 
C.J.. in Lonsdale v. Yates, (1887) 3 T.L.R. 193; B, v. Baynsay # Foote 
(1888) 48 L.T. 733. See also B. v. Wicks, (1936) 154 L.T. 471. 

16 35 Har.L.R. 867. See also Spencer Bower, pp. 157, 433. It Was 

forded by the old ecclesliastical courts in England and was advocated bv 
Bentham. ^ 


17 As to consolidation of actions and apportionment of damages 

between defendants in them, see Law of Libel Amendment Act, 1888 s 5- 
M'itcheU V. Kvrst,. etc. Ltd,, (1936) 3 A.E.R. 872. ' ‘ ’ 

18 Odgjere, p. 304, Spencer Bower, pp. 29, 154; see e.g., Lionel Sarier 
l^'Msche BanTc, (1919) A.C. 304 at p. 318, per Lord Haldane; WUson 
TJnMed Covmt%es Bank, Ltd., (1920) A.C. 102, 140. 

19 Per Bowen, L. Jin BatcUffe v. Evans, (1892) 2 Q.B. at p. 528i. 
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the defamalion^o and is distinguished from ^special damage' 
which is not so presumed hut lias to be alleged and proved.^i 


1 


11 


81. General damag’es.—The assessment of a pecuniary 
reparation or solatium is really arbitrary and not amenable to 
any legal standard of measurement It is in. the discretion of 
juries in England and judges in India. The amount will depend 
on the language, form and other circumstances of the publication, 
and also on the rank and social ])osition of the parties. A false 
charge of a crime or immoral conduct is a more serious injuiy 
to a, person of social jiosilion than to one belonging, 
say, to the criminal elasses,^^ and is again more serioug than an 
imputation of some merely unconventional conduct. An im¬ 
putation in the way of one's trade or business is generally a 
serious mat tin*. A defamatory statement made by a man of 
infiucnco will presumably do more harm than one by an insigni¬ 
ficant person.^® A libel in a newspaper especially one with a 
very largo circulation is ordinarily a greater wrong than a libel 
published to a few pei*soiis.^ Tlie amount of general damages 

20 Odgors, p. n04. This is not however a rigid distinction as the 
plaintiff can and must provo facts wlilich will incroaso the amount of 
general damnge^s; Indian Kvidenco Act, s. 12. Sec Arnold, Damages and 
Compensation, p. 2S1; Whitneif r. MoifjnonJ, (ISOO) 24 Q.B.D. 630. 

21 For the meaning of tlie phrase in the. English law of slander, see 
Appx. para. 2, 

22 Bray v. Foni, (1806) A.C. at p. 50. 

2 :i Her Lord Alverstono, C.J.. in Jones v. UnUon, (lOOO) 2 K.B. at 
p, 457 (damages £1,750); sot' also Boherts v. DonicU (1888) 5 T.B.B. 
542 (imputation of immorality to a clergyman, att*empted to be justified, 


verdict for £2,000). 

24 Lionel Barber v. Btntsehe Banl\ (1010) A.C. 304 (£3,000); 
cf. Wihon V. r77n7rt« Counties Banl\ (1020) A.C. 102 (£7,500 for caus¬ 
ing bankruptcy by uegbgeuce and the consequent loss of credit and reputa¬ 
tion) . 

25 As to proof of influence by wealth of the defendant, sec Newell, 


Slander & Libel, p. 1026, 

1 Per Parke, B., in Gaihereotc v. Ifi’cd, (1846) 15 M. & W. at p. -*24. 
Tho plaintiff can let in evidence of the number of subscribers: Parnell v. 
tValfcr^ (1800) 24 Q.B.D. 441. For Indian eases of newspaper libolj*, 
see Suhharamirr v. TTitrheoek\ (1024) 22 L.AV. 26: 1025 Mad. 050 

(Rs. 6,000); Madras Times v. I^ooers, (1015) .30 M.L..T. 204: 32 I.C. 
408 (RvS. 3,000 awarded bv trial indge upset on appeal) : TAijpat Bai v. 
**Thc Fv(j[ishm(jn^\ (1010) T.L.R. 37 Cal. 760: 14 O.AV.N. 713 
(Rs. 1,500); Subash r/*a?it7ra. Pose v. Kiiifthf «f' Sons, (1028) I.L.R. 55 
Cal. 1121: 32 C.W.N. 400 (Rs. 1,000); Khoriduddin v. Tara Sinyh, 
(1926) I.L.R. 7 Lah. 401 (Rs. 2,000). For other instances of awards 
in Indio, see Irwin v. Bcid, (1021) T.L.R. 48 Cal. 304: 25 C.W.N. 350 
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may be increased by aggravating edrcum^tanees or reduced by 
mitigating circumstances. In the former case the damages 
may become punitive or exemplary and in the latter, nominal 
or even contemptuous. 

82. Aggravating circumstances. —Instances of them are: 
malice, gross recklessness, violence of language or wantonly 
harmful kind of imputation calculated to outrage feelings and 
cause mental pain to the plaintiff,^ excessive publicity,^ repeti¬ 
tion of the libel, publishing fresh libels before or aftei? the suit,^ 
refusal or neglect to retract or apologise, conduct of the defend¬ 
ant during the trial of the action,^ an unsuccesisful plea of justi¬ 
fication,® persisting in that plea with knowledge that it cannot 
be proved,*^ even the conduct of the defendant’s counsel, as 
where he makes damaging suggestions when cross-examining the 
plaintiff or in making his speech,® as such suggestions would be 
presumed to liave been made on the defendant’s instructions. 
The malice of one defendant will not enhance the damages 
against another,® though in the case of a privileged publication 
the malice of the principal -will destroy the privilege of the agent 
and vice versa,'^^ The proper course for obtaining the higher 

(Es. 2,000); Nadir Shaio v. Piroj Shaw, (1913) 15 Bom.L.R 130 172* 
19 I.C. 98 (Rs. 200). . , . 

2 Lynch V. Knight, (1861) 9 H.L.C. at p. 598; but mental pain or 
ilLaess of the plaintiffwife or daughter is not to be taken into account* 

V. Gregory, (1840) 9 C. & P. 584: 36 Kar.L.R. 226. ’ 

3 Whitney v. Moignurd, (1890) 24 Q.B.D. 630. 

4 Learson v. Lemaitre, (1843), 5 M. & G. 700; but no damages for 
a fresh cause of action can be given. 

5 Praedv, Gi-aham, (1889) 24 Q.B.I). 53; Scott v, Sampson, (1882) 
« Q.B.D. 491„ 496. 

6 Darhy v. Ouseley, (1856) 25 L.J. Ex. 227, 230. 

7 Kislc Allah Bey v. Whitehwrst, (1868) 18 L.T.N.S. 615. 

8 Simpson v. Bohmson, (;1848) 12 Q.B. 511; Bisk Allah Bey v. 
yVhitehurst above; but see the observations of Lords Johnston and Anderson 
in James v. Bain‘d, (1916) S.C. 510 at p. 526 (Ct. of Sess.) to the 
effect that express instructions of the defendant mi^t be shown. In Green- 
lands V. London Assoomtion foi' Protection of Trade, (1913) 3 K.B 
507 at pp. 532, 563, the damages were said toi have been aggravated among 
other reasons by the advocacy of the late P. E, Smith, Lord Birkenhead 
•counsel for defendants, and were set aside as excessive. 

9 Per- Pollock, C. B.,. in Clark v. Newsam, (1847) Ex i 131. 140 • 

Bobertson v. Wylde, (1838) 2 Moo. & Rob. 101; Chapman v’ Bllesmere 
(1932) 2 K.B. 431, 472. ' 

10 Smith V. StreatfeUd, (1913) 3 K.B. 764. See Crozier v Wishart 

Books, (1936) 1 K.B. 471. . yv^snart 
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amoioil. is to suo the malicioiijS defamei* separately. The plain- 
lif|- cannot ask for separate sets of damages against different, 
(h t'cndants but can obtain onlj’ one lump sum against all jointly. 


83. Punitive damages. —WheTi damages are enhanced by 
aggravating circnmstanee.s, they ai’o exemplary or punitive. 
Larg(' sums have been awarded by juries in England^^ and 
(VNpecially in the United States.The principle of punishing 
wrongd()(‘rs by such damages is now rooted in Anglo-American 
jurisprudence.^'* It is also acccpied in India though the large 
awanis that ai’c made in the wealthy countries ot‘ the west, are 
not lik(‘ly to be made here. It ts interesting to observe how 
an action which at one time was in such judicial disfavour that 
it was strictly limited to aetual pecuniary damage has, in changed 
social and <‘conomic ('onditions, hetui turned to new purposes. 
Kecently the principle ol' punitive damages has received the 
(exposition as well as the support of a great English Judge, Lord 
Atkin. In Lcjf v. IhnniUon.}-' a verdict of £5.000 for a 
lilndlous hdtor aliotU a pers-on of high position in public and 
eommereial life ])ui)lisbed to his Inisiness associates was set aside 
i>y tiu‘ Court of A])peaU® on the groiuul that the i*eal damage 
sufferc'd by tiu' i^lainliff was tiifling and tlie sum awarded by 
way of punitive damages wa^s far in excess of any fine that would 
be imiJosed l)y a criminal court foi’ the same libel. In refuting 


n Daw.'ion v. McClcUaiul, (1809) 2 Ir.K. 48(>: Damum v. Motleru 
(1011) 27 T.Tj.H. 104; Loiulou Aasoruilion for Prolectioi) of 
Trade v, Grcen\an<U, (1910) 2 A.O. at pp. .'ll-a.I. 40,'41. 

1- K.g., liryee v. Pusden, (1885) 2 T.L.R. 4115 (.€5.000): v. 

Co(f )'tdff(\ (1884) 1 T.L.R. 84 (.'€'>,000 for a private letter) ; I'ei/.-fsoMpoff 
V. ^UrfroGoIdwyn-Meyer, (1034) 50 T.L.K. 581 (vordiet for £25.000 
for a Russian princess upheld by the ('’.A.) . 

la Sec N'Cwell, Slander & Libel, p. 1002; Vol. 17, Ruling Case Law, 
p. 445; Sedgwick, Damages. Vol. IV, s. 1335, 

14 The practice began when the court of Star Cluunber inflicted heaAy 

mulcts and fines for cases of mapnatum and political libels, e.y.* 

Lord Totoncendv. TTuphes, (1070) 2 Mod. 150 (£400); K.\. liunwrdiston, 
(1084) 0 St. Tr. 1334 (.€10,000). For a criticism of the principle, see 
Newell, p. 1019; see also per Wills, J., in /'nraW/ v. TTat/cr, (1S90), 24. 
Q.H.D. at p. 453. It is not n'cognised by the Gorman (rivil Ctxle which 
confines compensation to pecuniary damage': Stdiuster, German Civil Code, 
p. 341. 

15 (3030) 153 L.T. 384 (H.L.). 

15 (1934) 151 L.T. 360, per Green v't Maugham, L.JJ., Scrutton, 
L. J., dissenting. 
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this view and upliolding the verdict in the House of Lords Lord 
Atkin observed: ’ ^ 


They (damages for defamation) are not arrived at by determinine 
the real damage and adding to that a sum by way of vind|ictive or 
punitive damages. It is precisely because the “real” damage cannot be 
certained and established that the damages are at large. It is impossi¬ 
ble to track the scandal, to know what quarters tlie poison may rLch • 
It is impossible to weigh at all closely the compensation which will recom¬ 
pense a man or woman for the insult offered or the pain of a false 
accusation. The “punitive” element is not something which is or can 
be added to some knoivn factor which is non-pimitive. In particular it 

appears to pr^ent no analogj- to punishment by fine for the criminal 
ottenee of publishing a defamatory libel.'’17 

It must, however, be mentioned that there is a strong feeling 
not merely among newspaper proprietors and publishers who are 
often the victims of large verdicts but also among others that the 
piospect of obtaining such verdicts encourages actions for 
defamation* This feeling was voiced by Maugham, L. J., in 
the Court of Appeal, who made the remark that ‘‘it would indeed 
be an ill day for the public and the courts if a libel action came 
to be looked upon in the light of a gold-digging operation. 


84. Mitigating’ circumstances. —The following are 
some instances; apology by the defendant before or after the 
action.^® facts showing abfsenoe of malice or of gross negligence 
like an inadvertent publication, innocent repetition of a libel 
mentioning the name of the informant,provocation by the 
plaintiff .22 The fact that the defamatory statement was justified 
in part or nearly the whole may also mitigate damages.^s^ 
Blit where there is no plea of justification, evidence of facts 
tending to show the truth of the libel is not admisjsible in chief 


17 153 L.T. at p. 386. 

18 See (1936) 81 L.J. 412. Among the proposals of empire journa¬ 
lists one was to make the law of libel similar to that of slander (above 
para. 6) ; another was that a plaintiff should not, unless the judge gave a 
certificate, recover more damages than costs. 

If* 151 L.T. at p. 374. 

20 Smith V. Hwrrison, (1856) 1 F. & F. 565. The apology should be 
suthcient and proper but need not be abject. If it is meagre or insulting 
It may aggiavate damages; see Kelly v. Sherlock, (1866) L.R 1 O 
686 , 695; Chattel v. Daily MaU Co., (1901) 18 T.L.R. 165 * ' 

(1837') tTtp. 222 ^'"' 6 C. & P. 588; v. Daniel, 


22 Wakley v. Johnson, (1826) Ry. & M. 422. 
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or TO)ss-examination.2^ Indeed any attempt of that kind mtII 
only aj^gravate damages.^^ Evidence of the plaintiff s bad 
('haVacrer is also allowed by way of mitigation on the ground 
that it is relevant to prove the extent of the damage to his I'cpii- 
lalion."^ lie can lead evidence to prove his good eharaetor in 
n'lmttal of any evidence adduced by the defendant either in 
chief or croSsS-examination. But he cannot do so in the fir^ 
iTistance to enhance damages, because the law presumes his good 
character.^ It is hardly necessary to say that any attempt of 
the defendant to attack the plaintiff’s character is extremely 
risky and will cost him dearly if unjustified. In England under 
the Law of Libel Amendment Act, 1888 ,^ the defendant in an 
action for a newspaper libel may give evidence in mitigation 
of damages that the ])laintiff has recovered damages or com¬ 
menced actions against others in respect of the same libel pub- 
lished by them. This is a great conce^ion to newspapei^s. as 
the oi'dinaiy lailo is that a person cannot rely on this fact to 
mitigate, damages.^ The mlc was liable to abuse as a pei'son 


24 iVatt V. IVatt^ (1005) A.C. 115 at p. 117, per Lord Halsbury, L.C.; 
‘^Thr pj)iplishman* * v. lAijpot Jxai, (1010) I.L.R. 07 Cal. at p. 770: 14 
C.W.N. 710; cf. Sped: v. PhiUips, (1800) 5 M. IV. 270, 

25 Tlay V. Star Newspapt r^ Times, May 1st. 1012; Fisl' AJlah Bey v. 
iVhitehn-rst] (1808) 18 T-..T.N.S. 015; yad:rshaw v. Ptro>/mir. (1010) 

15 Bom.L.R. II'.O. 108: 10 I.O. 08. 

1 Scott V. Sampson, (1882) 8 Q.B.D. 401; sec also TToof? v. Cox, 
(1888) 4 T.L.R. 052, 055; Scaife v. Kempc d- Co., (1802) 2 Q.B. 010; 
Manprno. v. Wripht, (1000) 2 K.B. 05S; Hobbs v. TinJinp, (1020) 2 
K.B. 1 (arising out of the conspiracy to blackmail an Indian Prince 
Mr. A.); cf. Indian Evidence Act^ s. 55; *‘Thc KnpUshman** v. Lajpat 

(1010) I.L.H. 87 Cal. at p. 704: 14 C.W.N. 718. Besides adduc¬ 
ing evidence of the plaintiff’s bad character, the defendant can cross- 
examine the plaintiff to tost his veracity and shake his credit as n- witness; 
Indian Evidence Act, s. 140. When theiM? is no plea of justification, the 
defendant is required to give the plaintiff due notice and particulars of 
tlio matters on which tho defendant proposes to give evidence of character 
for mitigation of damages; B.S.C., O. 80, r. 87. See also Bracepirdle 
V. Bailey, (1850) 1 F. A F. 580 (where the, plaintiff was put into the box 
witliout any chief examination. lw> could not bq cross-examined as to credit 
w’itboufc a plea of justificatlion). 

2 Batex. nui, (1828) 1 C. & P. 100; Cornwall \\ BU'hordson. (1S25) 
Ry. & Moo. 805. Ho can do so if his character were otherwise relevant; 
Fomitain v. Boodle, (1842) 8 Q.B. 5; st>e also Brine v. Ba::aloet1r, 
(1840) 8 Ex. 092. 

3 S. 0. 

4 Uarrison v. Pearce, (1858) 1 F. .V F. 507, 
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•could sue in succession a number of newspapers who happened 
to publish the same libel.® 

85. Distinction between nominal ajid contemptuous 
damag*es.—While nominal damages are appropriate when the 
damage has been small or the plaintiff only desires to clear his 
reputation, contemptuous damages are awarded when he has not 
merely sustained no damage but his conduct is open to objec¬ 
tion.® 

86. Special damage.—The plaintiff must in his pleading 
clearly aver the special damage before he can give evidence of 
itJ It should also be the direct consequence of the libel or 
slander published by the defendant. In England these two 
requirements apply to special damage in the case of slander 
not actionable per se and to that in the case of libel and slander 
actionable per se^. But there are important points of difference 
between the two cases, (a) In the former, failure to satisfy 
the requirements of specdal damage will mean the failure of the 
action. In the latt'Cr, iti would not, but the plaintiff would be 
awarded general damages and may under that head obtain 
reparation even for items of damage which may not be admissi¬ 
ble as special damage. Thus in a case of slander not actionable 
pe^r se, the plaintiff may rely on general loss of custom ais special 
damage, if he pleads it;® but in a ease of libel, he need not plead 
it and may prove it under the head of general damages.® Again 
the plaintiff may get general damages for mental pg^n,^® though 
it would be considered too remote as an item of special damage. 

It has been held that illness due to mental pain is also too 

^ 

5 Tucker v. Lawson, (1886) 2 T.L.R. 593. In one case a person 
brought as many as 16 actions and recovered damages; see Colledge v, 
Pike^ (1886) 3 T.L.R. 126. 

6 See the explanation of a farthing damages by Phillimore, J., in 
Medman^s Syndicates. Associated Newspapers, (1910) 26 T.L.R, 394. 

7 When the allegation is not clear, the defendant is entitled to parti¬ 
culars, or to have the allegation struck out; Jtatcliffe v. Evans, (1892) 2 
Q.B. at pp. 529, 532-3; The Mediana, (1900) A.C. at p. 118; but not 
to particulars as to general damages; London 4' Northern Bank, Ltd. v. 
George Newnes, (1900) 16 T.L.R. 433 . 

8 liatclife V. Evans, (1892) 2 Q.B. 524. 

9 Harrison v. Pearce, (1858) 1 F. & P. 567; Bluck v. Lovering, 

(1885) 1 T.L.R. 497; Ingram v. Lawson, (1840) 6 Bing. N.C, 212* 
overruling in effect; Delegal v. Righley, (1837) 8 C. & P. 444 . / 

10 Lynch v. Knight, (1861) 9 H.L.C. at p. 598. . , 
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a consequence of slander.but this view 13 not in accord 
with modern decisions on the siil>ject. of ner\'ous shock and ill¬ 
ness arisino- from it.^^ The plaintiff cannot in the foi*mer ca^ 
ji'ive evidence of dama.ne arising after suit, but may do so in the 
latter to inflate the general damages by showing how injurious 
the words have been.^^ Even in the former case, the plaintiff 
can o'ive cvidenct' of such damage under the head of 
general damages, if there is ]>root of some special damage 
Ui sustain llu* action, {h ) In the east- of slander not actionable 
])(r sc, damagi' is tlu' gist of tlu^ action and will be a fresh cai.ise 
of action as and when it arises.^^ But in other easels of defama- 
tioji the ]>laintiif must claim compensation for prospective 
damage also and cannot wait till it arises. In India slander is 
actionable [)( r st and l!u‘ rules relating to special damage in the 
ease of libel and slander of that kind in England will apply. The 
sc'cond i*c(|uirement ahov<‘ iTferri'd to re^iuirt's consideration. 

87. Causal relation of special damag'e.—The rules 

governing causal relation are discussotl at a later stago but their 
api)lieation in this eonti'xt requires notice hero on account of a 
cert'ain ])t'culiarily in the case-law. The peculiarity is that the 
older cases ai)i)t‘ar to liave strained 'the rule of causation against 
plaintiffs with a view to discourage actions for defamation.^'* 
TIu\sn eases are now more i)roperly regardi'tl as decisions on the 
])ar1icular facts than as authority for any special rules inconsis¬ 
tent with those in force in other partvS of the law. The question 
arises usually in two types of cases: (a) damage arising from 
th(^ conduell of a third ])arty acting under the influence of the 
libel or slander, as where he discharges the i>laintiff from his 
employment: (h) damage due to repeftition by a third party. 

88. Damage due to conduct of a third party.—The 

general rule is that the defendant is lialfle if he inttended, 
authorised, or was under a duty to anticipate and avoid damage 


11 AUsop V. Ail^op, (ISiiO) 5 H. A- X. 5:U. 

12 Above Cliiip. 11, para. 5. 
lit Odgers, p. ;U7. 

14 Darley Mam CoUHry Co. v. (1S80) U A.C. 127, 145, 

146; West Leigh Colliery Co. v. Tunnieliffe^ (1008) A.C. at pp. 31,32.- 
16 Below Appx. para. 1. 
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arising from a third party’s conduct.^® Whether a duty exists 
depends on the facts. In Vicai's v. WilcockSy^'^ the plaintlifE 
alleged that he was discharged by his employer in breach of his 
contraot by reason of slanderous words spoken to the latter by 
the defendant. Lord Ellenborough inded that) the defendant 
was not liable for the illegal act of a third party. This doctrine 
has been disapproved in later cases.^® In Bowen v. it 

was held that a person was liable for inducing or procuring 
anotQier to commit a breacli of contract with a third person. 
Brett, M.R., observed that even wilful or illegal acts of third 
partias mn.y be natural consequences and a rule which would 
not recognise them as such would in some eases be opposed to 
manifest tinith and fact; and that if Lord Ellenborough’s judg¬ 
ment required the doctrine for its support, it was wrong. In 
Lynch v. Knight^^ the plaintiff alleged that the defendant told 
the plaintiff’s husband that she was a notorious liar and was 
all but seduced by a Dr. C, l>efore her marriage and that, in 
consequence her husband gave up her society. The House of 
Lords held that the. damage was not the natural consequence of 
the slander, as the charge being not of unchastity but only of 
levity of conduct was not so grave as to make a reasonable man 
act as the husband did; Lord Wensleydale (Baron Parke) was 
inclined to hold the contrary as the slanderer could reasonably 
have foreseen such a result. In Speake v. Hughes ,the plaintiff 
alleged that the defendant! falsely told the plaintiff’s employers 
that he left the defendant’s premises owing him a month’s rent, 
und thereupon they dismissed him from his employment. It 
was held that the damage was too remote. Collins, M.R., observ¬ 
ed that the defendant could only have anticipated that the 


16 Speight V. Gosnay, (1891) 7 T.L.E. 239, per Lopes, L.J.; Weld- 
Blundell v. Stephens^ (1920) A.C. 956. at p. 999, per Lord Wrenbury. 

17 (1806) 8 East. 1. 

18 Lynchv. Knight, (1861) 9 H.L.C. 577; see Knight v. Gibbs 
<1834) 1 A. & E. 43; Sm.L.C., Vol. II, p. 503. 

19 (1881) 6 Q.B.D. 333. 

20 Above. 

21 (1904) 1 K.B. 138; for other illustrations, see Ashley v. Karrison 

(1793) 1 Esp. 48; Kelly v. Partington No. 2, (1834) 5 B. & Ad. 645* 
Miller V. Da/vid, (1874) L.B. 9 C.P. 118; Chamberlain v. Boyd, (1883) 
11 Q.B.D. 407; Weldon v. DeBathe, (1884) 54 L.J.Q.B. 113;' 
ifranca^e des Asphaltes v. Farrell, (1885) 1 C. & E. 563* Dwyer v 
Meehan, (1886) 18 L.R. (li*.) 138. ’ ? • T 
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employers would put pressiire on the plaintiff to pay the rent 
and not that) they would dismiss him. 

89. Damage due to repetition or republication.—The 
rule above set out will apply here also. For instance the 
defendant Avill be liable if he intended or authorised the repeti¬ 
tion and will be presumed to have done so when he communi¬ 
cates a slanderous report, to a. notorious tale-bearer and tattler. 
II<‘ would aho be liable when he as a reasonable person had a 
duly to anticipate the repetition. The duty would not anse 
merely from the fact that iti is natural for persons to repeat 
slanders and “more than half of human kind are tale-bearers by 
nature”.A defamer is not ordinarily liable for the wilful 
repetition l)y another, but he may become liable if the latter 
was under a le<^al or moral duty to repeat and the defamer was 
awan- of the facts wliieh gave rise to that duty;^^ as where 
A slandered B, a dressmaker, to C who told his wife who stopped 
her custom.There may be other eases where the defamer 
should have .contemplated damage due to repetition.^® In 
RafcJi'ffe V. Bowen, L. J.. in one of his famous judg¬ 

ments ]tointed out that under certain circumstances a slander 
of a tradt'r (c.p., in a public place or in the presence of a lai’g© 
numl)er of people) may lead to repetition by othei's resulting 
ultimately in loss of credit and custom, and that in such cases 
he can plead general loss of business as special damage and need 
not allege the names of ]>articular customei*s to whom the defend¬ 
ant communicated his words. The plaintiif cannot of course 
complain of damage due to his or her ovn\ repetition.* The cases 
on the (luestion of liability for repetition are, however, not 
uniform. In IFard. v. IFccA*s® the defendant, Weeks, said of 
the plaintiff to Bryco “He is a rogue and a swindler, and 


22 (1020) A.C. nt p. 991, per Lord Sumner. 

23 iipcight V. CrORn<ty, (1891) GO L.J.Q.B. 231. 

24 nerry v. Handley, (18G7) IG L.T. 2G3. 

25 Odgers, p. 336. It would not thoreforo be right to limit liability 
to cases whore the repeater had a duty to repeat. 

1 (1S92) 2 Q.B. 524; of. Leetham v. JRonk, (1912) 57 Sol.J. 111. 

2 Pnrl‘ins v. Scott, (1862) 1 H. & C. 153; see also Speight v. 
OosTiay, above. 

3 (1830) 7 Bing. 211; as to this case, seo v. Smith, (1876) 

1 Ex. D. 91; for other illustrations, see Eenddlon v. Maltby, (1841) 1 
Or. & M. 402; Dixon v. Smith, (1860) 5 H. & N. 450; Derry V. Handley^ 
(1867) 16 L.T. 263; Argent v. Donigan^ (1892) 8 T.L.R. 432. 
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I know enough to hang him/’ Bryoe reported this as 
Weeks’s statement to Bryer who thereupon stopped supply¬ 
ing goods on credit to the plaintiff. Tindal, C. J., ruled 
that the defendant was not liable because the repetition 
of Bryoe was the voluntary act of a free agent over which 
Weeks had no control and for which he was not answerable. 
In Weid^Bhindell v. Stephens,^ the plaintiff sued the defend¬ 
ant for the loss resulting to him from the republication 
of his libel brought about by the defendant’s negligence. He 
had asked the defendant, an accountant, to investigate the affairs 
of a company in which he was interested and written to him a 
letter defamatory of two officers of the company. The defendant 
en/trusted it( to his partner who took it with him to the company’s 
office and while speaking to the manager accidentally dropped it 
on the floor. Afterwards the manager picked it up and took 
copies of it and showed them to the officials defamed. They 
sued the plaintiff for libel and got damages on the ground that 
as he had express malice, he lost his privilege. He now claimed 
the monies he had to pay as damages on the ground that the 
republicaHion by the manager was the result of the defendant’s 
breach of duty to keep the letter secret. The House of Lords^ 
negatived this claim on the ground that the republieation by 
the manager was the voluntary act of a free agent and was an 
independent cause for which the defendant could not be liable. 
As there was a clear breach of duty, nominal damages were 
awarded. With reference to this case, Scrutton, L. J., 
observed in the course of his judgment in In re Polemis ^:— 
“Perhaps the House of Lords wiU some day explain why, if a 
cheque is negligently filled up, it is a direct effect of the negli¬ 
gence that someone finding the cheque should commit forgery: 
London Joint Stock Bank v. Macmillan'J while if someone 
negligently leaves a libelloufi letter about, it is not a direct effect 
of the negligence that the finder should show the letter to the 
person libelled: Weld-BhiTidell v. StephensJ^ It is rather 

4 (1920) A.C. 957. 

5 Lords Dunedin, Sumner and Wrenbury; Lords Finlay and Parmoor 
dissenting. The H. L. confirmed the C. A. where Scrutton, L. J 
dissented; (1919) 1 K.B. 520. 

6 (1921) 3 K.B. at p. 577; as to this case see below Chap. XTVv 
para. 64. 

7 (1918) A.C. 777. 
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remarkable that the person who was admitted to be guilty of a 
breach of duty should not be responsible for the very thing 
which it was his duty to guard against.^ This decision is diffi¬ 
cult to reconcile with Avell-establishod principles of causation 
discussed later. 9 It is also open to the criticism that it regards 
Ward V. WcHs as authority for a rule which is obviously too 
broad and requires the qualifications discussed above. That rule 
like the similar one in Vicars v. Wilcochs, was apparently the 
product of the restrictive policy fonnerly adopted in actions 
for slander.io The decision of the House of Lords proceeded 
also on the ground that the plaintiff could not complain of the 

conscfiucnces of his own wro?igful act in publishing a malicious 
libel. 


90. Costs.—The general rule is that costs follow the 
event. But the judge has a discretion to vary it for good cause. 
II<‘ ennnot deny costs merely bocaiise the plaintiff getis a veiy 
small sum as damages.i» He can however do so if he is satisfied 
that the action was frivolous, vexatious, or oppressive,!^ and in 


a strong case make the plaintiff pay the defendant costs. i^ In 
a case of contemptuous damages, the plaintiff usually loses costs.!® 
The defendant may, even’though the action fails, lose his costs 


by reason of his conduct, before or after trial, with reference to 
the action; r.r/., if tlio action Avas provoked by his misconduct or 


8 (1920) A.C. at p. 974. per Lord Finlnv. 

Below diap. XIV. para. 73. 

10 As regards repetition it may bo not<Hl that the old eases deniotl relief 

against the slanderer on the gToiind that ho was not liable for it on the 

princiiplo of Vicars v. WiJcoclcs^ and against the nepentor if he repeated 

the words as those of the slanderer; Earl of Northampton's case, (1013’) 

2 Kep. at p. 1.34. The latter rule was overruled in McPherson v, DanielSt 
(1829) 10 B. & C. 263. 


n Below (lliap. XTV, para. 76. See also Chap. XIX, para. 27. note 1 

ns to validity of a contract not to disclose a lil>ellous letter. 

1- .Vs to what is ‘good eause^ see Forster v. Farquhar, (1893’) 1 Q.B. 
564. per Bowen, L.J. i v < 

rK*if T.B.B. 743; .Vortm v. Henson, 

/■iQo!.'! namM V. Vise, (1880) 5 Ex.D. 307; TTd/iomvf v. TTard, 

(1886) 55 L.J.Q.B. 566. 

IB T* Nows, (1888) 5 T.L.R. 42. 

England as damages are awarded by a jury, their opinion of a 

same ns the judge and a farthing damages has 

See also Maoalistcr v. Steedman, (1911) 27 T.L.R. 217. 

-d^a^M Zr 58 L.T. 146 (a fartliing 

g or a malicious libel); CooPe v. Hroqiien, (1885) 1 T.L.R. 497. 
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foUy. }ie not lose his costs merely because he succeeds 

on the statute of limitation.!® He may lose the cost,s on any 
issue where he failed. Since in many cases the costs amount to 
a large figure, the judge's power in this regard is a very sub¬ 
stantial one by way of adjusting the equities of the case.It is 

another weapon of punishment besides the power of moulding 
damages.^® 


APPENDIX. 

Rules of the English law of slander. 

1. P€culia.rity of tlie law of slander.—The rule requiring’ proof of 
special damage and its exceptions have been already set out. Before dis¬ 
cussing them, it may be useful to bear in mind a peculiarity of the case- 
law on slander. In the sixteenth century the courts of common law beo-an 
to entertain cases of defamation for the first time. Till then parties went 
to the ecclesiastical courts for redress against the slanderer. Scarcely had 
the judges of the King^s Courts begun to allow such actions when there 
was such a flood of litigation arising mostly out of vulgar abuse and petty 
quarrels that they had to seek ways of discouraging it. They adopted the 
policy of construing allegations of slander strictly or as it was said, ^in 
nitiori sensu, * and carried it to such extremes that they twisted even patent 
slanders into a non-defamatory sense. Their interpretation of the rules of 
actionability was influenced by the same policy and was rigid and artifi¬ 
cial. The precedents of the sixteenth and early seventeenth centuries 
present these features and their influence can be traced even in cases of 
later times. 

2. Rule as to special damage— {a) Meaning of the fe/ni. —The 
term ^special damage^ is ambiguous and misleading as it means different 
things In different contexts. It m-eans one thing in the case of slander 
another in the case of libel,and yet another in the case of other torts 
like malicious prosecution or public nuisance. In tlris context it means 


17 Sutcliffe V. Smith, (1886) 2 T.L.R. 881; Argent v. Donigan, 
(1892) 8 T.L.R. 432 (the defendant succeeding in an action for slander 
only because the plaintiff failed to prove damage) . 

18 Elrns V. Hedges^ (1906) 95 L.T. 145. 

19 Under’ the Slander of Women Act,, 1891, a plaintiff cannot recover 
more costs than damages except on the judge certificate that there was 
reasonable ground for bringing the action. It has been suggested that 
a similar rule for all defamation actions would be a salutary check on 
them; Ball, Law of Libel affecting Newspapers, p. 129; above, para. 6. 

20 The jury cannot in assessing damages take costs into account; Kelly 
V. Sherlock, (1866) L.R. 1 Q.B. 686, 691, 692; Best v. Oshome Cn 
(1896) 12 T.L.R. 419. 

21 See Bowen, L. J., in JRatcliffe v. Evans^ (1892) 2 Q.B. 524- 

Spencer Bow>er, p. 30. ' 
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actual ilamage or 'definite temporal loss^22 e.g.y loss of business,23 of 
custom,24 of a job or eniplo>anent,26 of property, of a gift or legacy,! 
of a proposed marriage,2 of the society of the husband,3 expulsion from 
a club4 or other secular society or association but not from a religious 
society or ehapel.fi It does not include mere loss of friends^ or their 
society, goodwill and regard, though loss of their hospitality7 is treated 
as suftic'ient. Actual loss is what is required and not a mere chance or 
risk of loss.8 Mental pain, sorrow or disgrace is not enough.9 The tertns 
‘daniag(‘’ and 'special <laniage’ are not so restricted in other contexts; 
for instance, in the <'aae of malicious ]>iosecution, they include loss of 
)cputation. 10 

{b) Direct coiu'tcqm lice .—Special damage must he the direct eon- 
sequence of the slander.il The rules on ihis subject have already been 
considered. 12 

3. Exceptions to the rule requiring special damage.— (i) The 
imputation must be of a erime> jiuiiisliable corporally and not merely with 
fine or with imprisonment on default of paynrent of fine. 13 In England 
adultery is not a crime j)unishable by the secular courts but only an 
ecclesiastical offence carrying spiritual penalties, and therefore an imputa¬ 
tion of adultery is not actionable per sc. In India it is otherwise ns 


22 Per Tindal, C. J., in Malachi/ v, Soper^ (1830) 3 Bing.N.C. 371, 
385, 38(); per Fleteher-Moiilton, L. J,. in llVst v. TTfs/, (1911) 27 T.L. 
R. 478. 

23 Store}/ V. ChdUandft^ (1837) 8 C. & P. 234; King v. (1838) 

8 0. ^P. 014. 

24 IxoteUffe V. JuausS-, above. 

2 ") ^[artin v. Strong, (1830) 5 A. Sc E, 535; Biimsey \, JVehh, (1842) 
11 L.J.O.P. 129. 

1 ilartUg v. Herring, (1799) 8 T.R. 130; OorraroH v. Coivorrtu, 
(1857) 7 Ir.b.E.R. 272. 

2 Doris V. (iardiner, (1593) 4 Rep. 10. 

3 L}/neh v. Knight, (1801) 9 H.E.C. 577. 

4 Chamberlain v. Boyd, (1883) 11 Q.B.D, 407 at 416. 

r. Hoberts v. Bohrrts, (1804) 5 B. &: S. .384. 

fi Rani/’.? V. BruddeJ, (1069) 1 Vent. 4; Weldon^ v. DcBothe^ (1884) 
33 W.R. 328. 

7 Moore v. Meagher, (1807) 1 Taunt. ^9;- Davirs v. Solomon^ (1871) 
L.R. 7Q.B. 112; Clarke v. Morgan, (1878) 3StTi.T. 354; v. Jfestj 
(1911) 27 T.B.R, 189. 470. 

8 ('hamherlain v. Boi/d, (1883) 11 Q.B.D. 407; M^hoel v. Spi^^rs, 

(1909) 25 T.L.R. 740. 


f> Allsop V, Allsop, (1800) 5 H. N. 534. 


10 Snvile V. Boherts, (1098) 1 Ld. Raym. 374. 

11 On the general question of causation, see below Gimp. XIV, parn. 
02, etc. 


12 Above para. 87, etc. 

13 V. 7»VaraH. (1889) 11 Q.B.D. 009; Marl'.? v. 

(1904) 2 K.B. 287: Hcllwig v. Mitchell, (1910) 1 K.B. 009; Michael 
V, Spi4'rs, (1909) 101 L.T. 352; Li/ons cf- Co, Ltd. v. Lipton, Lid,, (1914) 
49 L. J. 542 (to say of a company that it is composed of alien enemies); 
Onnisto^i V. G, JV, By, Co,, (1917) 1 K.B. 598. The offence may be 

punishable even aunminrSly, Webh v. Rrara?!, above. 
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adultery is a crime.14 Words like or 'muriderer’ or imputations 

of general criminality like ^ I know enough, to hang you or to put you in 
prison' are actionable.15 But mere words of scurrilous abuse like * damned 
thief' or ‘clieat' are not;i6 nor words imputing general misconduct like 
fraud, vice oi^ dishonesty. 17 


(ii) The disease imputed must be one which suggests disgraoeful 
or. immoral conduct and tends to exclude the plaintifE from society, e.g., 
venereal disease. 18 It does not include diseases like small-pox. ^ The 

imputation must be of a present complaint and not one which the! plaintiff 
Buffered from in the past. 

(iii) The words must be spoken of the plaintiff in relation to his 
office, profession or trade, that is,^ must be connected with on touching tlie 
dischai’ge of his duties therein. Therefore a general charge of immor¬ 
ality against a doctorl9 or sclioolmasterSO is not actionable; but an 
exception is made in favour of beneficed clergymen. 21 Words imputing 
to a person unfitness for an office or miseonduct 22 in it, or insolvency to 
a trader23 are actionable. In the case of honorary offices a mere charge 
of unfitness and not of misconduct will not suffice. In Alexander v. 
t/enfcm5,24 it was held that to say of a town councillor, ‘Mie is never sober, 
and is not a fit man for the council; on the niglit of +he election he was 
so drunk that he had to be carried home," was not actionable as it charged 
only unfitness for an office of honour. Similarly it was held not actionable 
to say of a justice of the peace that he was a beetle-headed justice and 
an ass. "26 A bari'ister's profession is considered for this purpose a 


14 Siraba/i v. Eduljif (1926) I.L.R. 51 Bom. 167; above para. 5. 

15 fVebb V. Beavan^ above; see also Tempest v. Chamtbers, (1815) 1 
Stark. 67; TonUinson v. Brittlebank, (1833) 4 B. & Ad. 630; Francis v. 
Moose, (1838) 3 M. & W. 191; but words suspecting and not definitely 
imputing a crtme will not do; Sim'tnoTus v. Mitchell, (1880) 6 A.C. 156; 
a charge of bringing a blackmailing action, lield actionable as on the 
facts there was an imputation of supporting the action with false evidence; 
Maries v. Samuel^ (1904) 2 K.B. 287. 

16 Per Mansfield, C.J., in Tkorley v. Lord Kerry, (1812) 4 Taunt 
at p. 356. 

17 Formerly in England the process of strict construction of imputa¬ 
tions of crime was carried to absurd lengths; for illustrations, see Odgeirs, 
Libel and Slander, pp. 112, 137; Holdsworth, Vol. VIII, pp. 353, 360.' 

18 Bloodworth v. Gray, (1844) 7 M. & Gr. 334; see Watlcin v, HaU, 
(1868) L.B. 3> Q.B., 396, per Blackburn, J. 

19 Ayre v. Craven, (1834)' 2 A. & E. 2; see also Lvmby v. Allday, 

(1831) 1 o. s- 301 , 305 (a similar charge against a clerk in a gas 
company). 

20 Jones V, Jones, (1916) 2 A.C. 481. Cf. De StempeVi y. Dwtikels 
(1938) 1 A.E.R. 238. 

21 Jones V. Jones, (1916) 2 A.C. at pp, 491, 498, 508; (1916) 1 K. 
B. at pp. 361, 362; see also Fobimson^ y. Marchant, (1845) 15 L.J.Q.B, 
at p. 136; Gallwey v. Marshall, (1853) 9 Ex. at p. 299. 

22 Foulger-y, Newcomb, (1867) B.R. 2 Ex. 327; Thomas v Moore 
(1918) 1 K.B. 555. 

23 Brown v. Smith, (1853) 13 C.B. 596. 

24 (1892) 1 Q.B. 797; see also Booth v. Arnold, (1895) 1 Q B 571 

25 Bow V. Prmn, (1702) 2 Salk. 694. 
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paid ono thougli his fees are honoraria In theory; therefore to call him a 
<luTi('e or to say that he knowsi no law is actionable per se.1 Iii Daunccy v. 
Holloway'^., it was liehl not actionable without proof of damage to say 
of a solicitor that he lias ‘lost thousands’ or ‘gone for thousands^’ and 
it was also ol).s<M vcd that (wen an imputation of bankruptcy would not be 
actionalile as he may be yet fit to carry on his duties. The office or trade 
must Im* one carried on by the person at the time the words aro spoken,3 
4. Origin of the distinction between slander and libel.—The 
peculiar nih^s ol’ the law ot' slander aie survivals from an. earlier stage of 
legal d(‘v<‘loj)nH‘nt in Englaml.4 'I'hey are in part due to the manner in 
wlnicli the King's courts cm-roached on tlu' Jurisdiction of their older rivals, 
tile ecclesiastical courts. For instance, thei rule as to special damage may 
l)t» tr.'ict'd to tli(‘ claim which they ]mt forward at a very early time to 
give relief in <-ases where the ]inrties aggrieved wanted a monetary com- 
jiensation. r> Alter the Keformation the courts of the church had lost their 
importance and their Jurisdiction ]>assed to the royal comets.® By the 
siNteemth conturv an action on llie caso of defamation had boon introduced 
in the courts of common law. It was primartily available, like other actions 
on the cas(', only in cases of actual damage. It was extended to casos 
wlu're damage was likely, r.tf., imputJitlons affe<ding trade or calling, or 
alleging diseases tending to exclusion from society. Hardly had a new 
I'onuMly IxM'ii ]U’ovi(led for this wrong, when it led to ti Hood of litigation 
of an iimh'sirable type. Tlie courts met this danger by regarding the 
categories in which actions had so far been allowed as linal and placing 
a strict construction on their scope as well as on words complained of as 
di'fatiiafory. 'Phis wa.s the position as reganls both slander and libel, but 
in times when printing was unknown and few could read or write, defamation 
would usually be only spoken. In the sovontet'uth century printing had 
come int(j vogm' and libels on iiigh personages were a special feature 
of the lime. 'Phe court of Star Fhainber punished the avitiiors of those 
and otlu'r libels (m the gro\nul that they led to broaches of the peace.7 


1 Kin<i V. Lake, (ItwiJ) '2 Ventr. 'J8; Jtnnkr^iv. AUm, (1(>1(>) 1 Roll. 
Abr. o4. 

- (1901) 2 K.B. Ill; see Doyhy v. Hobn^ts, (ISH?) :> Bing. N.C. 
-Soo (the ])lninlin\ an attorney, was said to have “defrauded his cretlitors 
and been horsewhipj>ed olV the course at Doncaster’*; words held not 
actionable) . 

3 7Vr De Grey, C..T., in Oitslow v. 7/onir, (1771) **> Wils. 177. 

4 Ga tills subjtvl see Joiir.s' v. (1010) 2 A.C. 4S1; B.Q.R., 

Vol. X. ]). lilS and Vol. X\*11T, pp. 255, 588; Veoder, Anglo-American 
Kssays in Legal History, Vol. 111. p. 450; Spencer Bower, p. 282; and 
Holdsworth, Vol. VlU, p. ,1.1.1. 

T) (12S5) 11 Kd. 1 Stat. 4, Ciroumspecte Agatis, oL 12. Similarly 
the rule as to imputation of crime had its origin in the circumstniUNe that 
jier.soms convicted of crimes by the royal courts aecuseil the complainants 
of delamation in the ecclesiastical courts. Thereupon the former issued 
\Mits of prohibition to stop such cases and ultimately assorted jurisdiction 
over imputations of oflfonces punishable bv them; see Palmer v. T/iorpc, 

(1(584) 2 Co. Rep. 20 A. ‘ 

Above Chap. T, para. 9. 

7 The case Dc LibeUis Fam^ftis, (lOOH) 5 Co. Rep. 125 (a) was the 
starting point of the English law of libel. 
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Wlien this court was abolished in 1640 and the coniinoii law courts took 
over its jurisdiction, tliey adopted its rule that libel was punishable unlike 
slander. In 1670 Chief Baron Hale declared that in an action on the 
case for written words, unlike slander^ proof of damage was not required.8 
In that way the action for libel became an exception to the general rule 
which formerly prevailed as regards actions for defamation"and which 
now survives in the case of slander alone. The desire to punish political 
libels and libels on high personages led the courts to adopt the rule of 
natural and reasonable construction and discard the old, rule* of strict con¬ 
struction. 9 This practice in libel eases reacted on the law of slander 
and the old rule ultimately disappeared from the law of defamaiion. lO 
Though the rules as to slander are irrational, judges ha\o observed that 
any extensiion of the remedy would encourage undesirable litigation. H 
Parliament intervened in 1891 to protect women from slander about their 
chastity;l2 but in other respects it left the law intact. 




8 Ki7ig V. Lake, (1670) Hardres 470; Skinner, 124. As to tho 
reasons for the courts taking this view, sec Holdsworth, Vol. VIII, p ' 364 

Haleys rule was accepted by Lord Mansfield in Thorley v. Loi'd Kerrii 
(1812) 4 Taunt. 355. 

9 The first instance was a case of scanileiluin magiiatum; Lord Tov'ii 
sendv, Bughes, (1676) 2 Mod. 150. 


10 See Barrison v. Thornhorough, (1714) 10 Mod. 196; lioherts v 
Ca7nden, (1807) 9 East. 93; Tomlinson v., B7'ittleha7iTc, (1833) 4 B. & Ad 

regards pleadings, the colloquium and pi>efatory averments were 

abolished by the Common Law Procedui*e Act, 1852,. s. 61; see al<in T? 

C., O. 19, r. 4. » T. , c. tuAo it.to. 

11 Dauru^ey v. Bolloxvay, (1901) 2 K.B. at 448, per Vauglxan Willi 
ams, J.; Jones v. Jones, (1916) 2 A.C. at p. 499, per Lord Sumn-TA 

12 The Slander of Women Act^ 1891. By the Law of Libel Amend 

ment Act, 1888,. protection was given to reports of speeches at nnhiv 

meetings in view of the anomaly that otherwise the reporter 

while the speaker was not. iiame 


CHAPTER VIII. 

MALTCIOTTS PROSECUTION AND MAINTENANCE. 


1. Malicious prosecution and maintenance.—The wronjis 
known as inalieious iiroseention and maintenance consist in 
Cfiusiii" damage by means of an abuse of the process of courts 
of law. The ))erversion of tlie machinery of justice for impro- 
l^er j>ui*poses is an evil wliicli inevitably follows the establish¬ 
ment of judicial institutions. It assumed grave proportions 
in mediaeval England.^ The attempts of the state and its couils 
to put dowti tliis evil account for a large body of law, enacted 
and unenaeted, in England.^ Certain statutes passed in the 
thirteenth and fourteenth centuries were the foundation for the 


I'cmedies for the wrong now under consideration. The compara¬ 
tively large body of case-law and litigation in India on the 
subject of malicious prosecution would suggest that the said 
evil is prevalent here to a considerable extent. 


2, Malicious prosecution.—This is the modern name of 
llio wi’tnig for wliicli the remedy is an action, of tlie, same name. 
In tlu' media'val common law, the remedy was known as the writ 
of conspiracy jtrovided by the Statute of Conspirators.^ It 
was originally, like tlie writ of trespass, both civil and crimi¬ 
nal in its process. It lay against iiersons who conspired to 
indict another for a felonv, but not against a single defendant. 


1 For an acoount of it, see Iloldsworth, Vol. Ill, p. 394; Nei'H v. 
jA)iijlon 1CXpress Netespaper, (1919) A.C. at p. 427. 

- (’oitain offences were made pnnislmblc and were known by names 
wliich tlien liad a special and limited significance, riw., forgery (using a 
lorgod docinnent in a court of law), perjury (perjury of jurors), conspi¬ 
racy (to indict for a felony), deceit (in the course of legal proceedings 
as by personation), champerty, maintenance, embrncerv (corrupting a 
juror); .srr Iloldsworth, Vol. ITT, p. 400. 

3 (1293) 21 TOd. 1. On this subject, sre Holdsworth, Vol. Ill, 
pp. 401-407; Vol. VTTl, pp. 378, 385Winfield, History of Conspiracy 
and Abuse of Legal Procedure, p. 22; 30 L.Q.R. 359. Ttiore was an 
older remedy, rh., the writ odio et dtia** for procuring the release of 
a person who had been * appealed^ out of hatred and malice. The mediaeval 
statutes were repealed by the Statute Law Revision Act, 1887. 
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as conspiracy -^'as the essence of the remedy. On account of 
this and other restrictions, an action on the ease in the nature, 
of conspiracy was allowed at a later time and came to be known 
as the action for malicious prosecution. This action lay even 
against a single defendant and in respect of indictments not 
only for felony but for any other crime, and ultimately for any 
abuse of process, civil or criminal. The gist of the action was 
not conspiracy, but damaged The phrase ‘malicious prosecu¬ 
tion’ has thus become the name, of the toi*t. It is used some¬ 
times to refer to the prosecution or proceeding causing damage, 
and also to the action or remedy for malicious prosecution. 

3. Damage. —In Savile v. Hoherts,^ the leading authority 
which established the tort of malicious prosecution in its modern 
form. Holt, C.J., held that the gist of the action was damage, 
and defined it to be one of tlirec kinds: “first, damage to a 
man’s fame as if the matter whereof he is accused be scanda¬ 
lous; second, damage to the person, as where a man is put in 
danger to lose his life, or limb, or libeHy; and tliird, damage 
to his property, as where he is forced to expend his money in 
necessary charges to acquit himself of the crime of which he is 
accused.” 

4. Presumption of damage. —Though damage is the 
gist of the action, it need not be proved but may be presumed. 
For instance, in the case of a prosecution for a crime which 
involves some slur on character, damage to reputation is pre¬ 
sumed and need not be proved. If the crime is punishable, 
corporally, with loss of life or liberty, the second element of 
damage is also present. The third element may be proved by 
showing that expenses were incurred in the conduct of the 
defence. -When the prosecution is for an offence which is only 
a technical breach of a statute or bye-law and does not reflect 
on moral character, there can be no presumption of damage to 
reputation. For instance, it was held that no action for mali- 

4 Savile v. Moherts, (1699) 1 Ld. itaym. 374. In Ali Muhammad v 
ZaUr Ali, (1931) I.L.B. 53 All. 771, 773 : 1931 A.L.J. 611, Bennoc’ 
J's remark that only the two latter heads of damage are recognised in 
India appears, with respect, to be open to question. 

5 Above. 
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cioii'^ prosecution would lie in res))ec*t ot* a complaint under the 
Pultlie Health Ad I’or uon-coniplianee with a notice to abate 
a miisaiuM' on a person’s premises.® As the offence was punish¬ 
able only with fine, damage of the second kind was also ruled 
nut. Hesides, as tlu' prosecution ended in an accpiittal and an 
order for costs to be paid by the complainant to the accused, 
dania^n* of' th<‘ third kind was also absent. Similarly it was 
behl in .Ahulras that a piosecution under the Cattle-trespass 
Act for ille<ialiy iinpouudiin^ cattle, an offence ]nniishable only 
^\ith fine, did not involve any injury to reputation.'^ 

5. Malicious institution of a suit. —It has also 

b in iuld that a nialieious institution of a eivil suit is not 
aetionable. The reasons for tliis I'ule were expounded in Quariz 
Ili/I (!ol<l Miiiiiif/ C(j', V. I)aina»:e ot the first kind is 

absent b(*eaiise a man's reputation does not or oii"ht not to 
suffer from beiii^* sued. “Wlieii tlie aetion is tried in public, 
his fair fanu* will In* cleared, if it deserves to be cleared; if the 
aetion is not tried, his fair fame cannot be assailed in any way 
by the hrinjiin'i; of the action.’'® The second head of 
damaji'c is obviously out of 1iu» (picstioii. As regards the third, 
p(‘euniary loss rc'sulting from being sued is generally made 
good by au oi-der foi* e(^sfs in favour of the successful defend- 
atd. If eo.sts are refused it means lliat be did not deserve to get 
them, aud be eanuot be allowed to get tliem bv means of another 
action. As regartls (*xpeiisos incurred in excess of the costs 
d(‘ereed, tlit*y cannot be deemed necessary charges in law and 
are not therefore dainage for winch compensation can be 


V. lUiiU},, (1!)].“0 1 K.H. 000. 

7 Syiramit}u v. Kolandavcht, (1010) 31 M.L.J. 470 : 37 I.C. 374 
Til tins (';ise (hmingc of tlic thirO kind, n>.. for expenses was given up 
I Iici'cl oi (• none of the three kinds of damage could be found; ef. 
Ptnuhff V. liiiiijo Piuuiin^ (1010) 1 Pat.T...l. 140; 34 T.C. 140 (pro 
ctH'dinjr und(‘r s. o.S of the Hongal Tenancy Act is a prosecution); 
Ahuu'flahdil ^^^^n\cipoUty v. Pauuhhai, A.T.I?'. 1035 Bom. 355 : 37 
Biim.L.ir 40H. 

^ (18S.I) 11 Q.li.p. 074. Tn Alhvrt Boaana v. ImpcruU Tobacco 
(O., (102!)) no A.T.K. l<12i> P.C. 222, it was obsi'rvod that 

the subject might require further consideration in future. 

’ /m Bowen, 11 Q.B.B. at p. 600. See however a ease 

^ 1 **‘*^'*‘’*’^^ reputation was injured hv a eivil suit carelessly 

uistitnted against liiin and he was held to have no right of action; 
Corbeia v. Purpr, (1932) 48 T.L.K. 626. 
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claimed.10 Aj^art from tliese reasons there is also the objection 
that if an action for malicious prosecution were allowed in 
respect of a civil suit, it could be followed by a string of actions 
of the same kind resulting in endless litigation. There are 
however some civil proceedings which cause damage to reputa¬ 
tion; e.g., proceedings for adjudging a person as a bankrupt,n 

or for winding up a trading company.12 

6. Malicious criminal prosecution.—In an action for a 
malicious criminal prosecution, the plaintiff must prove the 
following points {a) that the plaintiff was prosecuted by 
the defendant, {h) that the prosecution ended in the plaintiff’s 
favour, (c) that the defendant acted without reasonable and 
probable cause, (d) that the defendant was actuated by malice. 

7. Prosecution.—The word ‘prosecution’ means a pro¬ 

ceeding in a court of law charging a person with a crime. It 
includes, in India, a proceeding before a magistrate under the 
preventive sections of the Criminal Procedure Code for com¬ 
pelling a person to give security for keeping the peace or for 
good behaviour,!^ or to abstain from interfering with another’s 
possession of immovable property and thereby causing a 
breach of the i^eace.i^ the question whether there is a 


10 Pc'r Brett, M.R. 11 Q.B.D. at p. 682. 

V. Emerson, (1871) L.R. 6 Ex. 329; Wyatt v. Palmer, 
(1899) 2 Q.B.D. 106. ' 

Quartz Jlill Gold M.in,ing Co. v. Eyre, above. 

Singh v. Badri Sah, (1926) 1 Luck. 215: 51 M.L.J. 
42 (P.C.); see also GopalahrisUna v. Narayana, (1918) 34 M.L.J. 517 j 
4o I.C. 803; Z7 Soe v. Maung Ngwe, (1927) I.L.B. 5 Rang. 705* 
Shubrati v. Shamsuddin, (1928) I.L.R. 50 All. 713 : 26 A L J 439 ^ 
^^agendra Nath v. Basanta Das, (1929) I.L.R. 57 Cal. 25- ‘Thim'- 

mappa y. Ningc Gotoda, (1932) 10 Mys. L.J. 12; Bhaguji y. Alandi 
M:unicipality, A.I.R. 1937 Bom. 37. 

14 Ss. 107, 108, Crl. Pro. Code; see Bishun Prasad v. Phulman 

C.W.N. 935: 27 I.C. 449; Crowdy v. Peilly, (m 2 ? 

Sowrendra v, Sosi Bhusan, (1918) 49 I 
Vno^^"' Chiranji Singh y. Dharam Singh, (1921) I.L.R. 43 au* 

402; but see Kand}asami v. Subramanya, (1902) 13 M.L.J. 370 (contm^ 

15 Ss. 144, 145, Crl. Pro. Code; see Gaya Prasad v. Bliaaaf TZll 
(1908) I.L.R. 30 All. 525 (P.C.): 35 I.A. 189; see alio 

simJiulu V. Mari Narayan, (1900) 11 M.L.J. 122; Sukh ^Nar, 

Fairal Mussain, A.I.B. 1927 All. 412; Cliaturbhuj v. Manji Ranf^A T* 
R. 1936 AH. 537: 1936 A.L.J. 594; as to a proeeedin^^InS’s. 2^ 

T—“50 
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]n-os('('ution of a person before lie is summoned to defend him¬ 
self. some Iligli C^iu'ts^® take the view that there is none and 
there eaii be no action when a complaint is dismissed without 
]iotice to the accused, while othersi'^ j^oUl that a prosecution 
eommences as soon as a eiiargo is made before a court and even 
before notice is issued. In any case a jierson to whom notice had 
not been issued cannot sue unless he makes out that damage to 
reputation actually resulted. Damage of the second and 
tiiii'd kinds aforesaid is out of the tpiestion in his case. The 
term ‘j)rosccution’ includes not merely a proceeding in the 
trial court but further proceedings by way of appeal or other¬ 
wise.^® as well as an application for sanction of a civil or 
criminal court where such sanction is re(|uired to commence a 
prosecution.^^ But it does not include a complaint to the 
])olicc resulting only in a police investigation without a pro¬ 
ceeding in court. 

8. Prosecution by the defendant. —The defendant is 

liable as i)roseeutor if In* tiled tlie eomplaint himself^^ or 
through his agent or solicitor,or if the prosecution was by 

of MaUi'us I (it* 19(^8, sro Iio}mn(uh vofd v. i nm 

}'(ulaiarai/ulu, A.T.K. 1929 MjcI. 280. 

i<i ShciK' Miran v. Iiainavcla^ (1912) I.L.R. ^7 Mad. 181: 25 M. 
L..!. 1; '• A'e/ien', (1925) I.L.ll. 49 Mad. 315: <>0 M.L.J. 

400; Aninaciidht v. (7<wui(i .If(1920) 24 L.W. 22: 97 I.C. 
351; st't' also Giir Satan v. larar, A.I.K. 1927 Oudli 471; Alt Muhammad 
V. /al-ir Alt, (1931) T.L.R. 53 All. 771: 1931 A.L.J. Oil; Gotcri 
Shtf/h V, Bol'la I'dnlcanna, (1935) I.L.lv. 13 Rang. 704; <*/. Totes v. 

(1885) 14 Q.B.D. 048, 057. 

17 Ahmed Bai v. Bram}i, (1003) T.L.R. 28 Bom. 220: 5 Bom.L. 
K. 940; Bishnn Prasad v. Ph^ulman Shifjh, (1914) 19 C.W.N. 035: 27 
I.r 140; sec however Galap Jan v. Bholonaih, (1011) I.L.R. 38 Cal, 
880: 15 C.W.iSr. 917; /ahiruddin Mohammad Budhi Bihi, (1033) I. 
b.U. 12 Pat. 202. 

^f<idnn Mohan Sinfih v. Batn Sunder, (1030) I.L.R. 52 All. 552: 
1030 A.L.J. 885 (application under Crl. Pro. Code, s. 436), 

la Mohamed Nina Khan- v. Jai Bam, (1010) T.L.R. 41 All. 503^ 
17 A.L.J, 770; Falir Chand. v. Kushi Bam, A.T.R. 1033 Lah. 735; 
Naparmull v. Jhahurniull, (1033) T.L.R. 00 Cal. 1022. 

20 Knfjcndra Nath v. Ra.s'ontn Bos, (1020) T.L.R. 57 Cal. 25. 

2t Tt is no defence that ho was Round over to prosecute; Fiizjohn 
V. Maclinder, (1801) 0 C.B.N.S. 505. 

22 Johnson v. Emerson, (1871) L.R. 6 Ex. 320 (where the solicitor 
was sued and hold liable). But see Jamhusar Munk'tpaUftf v. Girja- 
shanl'ar, (1005) T.L.R. 30 Bom. 37 (Secretary prosecuting on behalf 
of hrunicipality not liable), 
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the police or the Crown at his instance and on his information.^s 
The question is, who is the real prosecutor, and the defendant’s 
conduct before and during the trial will be material in decid¬ 
ing ii.24 This is a question of fact and the onus is on the 
plaiutift* to prove the afiirmative.25 Where the defendant had 
merely given an account of his honest suspicion about the 
plaintiff to the police who without further interference on his 
part launched a case against the plaintiff, it was held he was 
not liable.^ A person does not become a prosecutor by merely 
figuring as a witness in a criminal court.^ There is no civil 
remedy by wa 3 ' of an action for malicious prosecution or other¬ 
wise against a witness who gives false evidence; the only reme¬ 
dy is a prosecution for perjury.^ Where there is a prosecu¬ 
tion in pursuance of a conspiracy between tAvo or more persons, 
all are liable.*^ 

9. Termination of the prosecution in the plaintiff’s 
favour.— The plaintife must prove that the prosecution ended 
in his favour. He has no right to sue before it is terminated 
and Avhile it is pending.^ The termination may be by an 
acquittal on the merits and a finding of his innocence, or by a 

^3 Gaya Prasad v. Bhagat Smgh, (190S) I.L.R. 30 Ail. 525 (P.C.) ; 
35 I.A. 189; Bam Kishuii v.. Bam Naram, A.I.R. 1934 Pat. 14. 

Gaya Prasad v. Bhagat Singh, above; see also for other instances 
Pena Goundan v. Kuppa Goundan, (1919) I.L.R. 42 Mad. 880: 37 M. 
L.J. 234; Maung Po Lun v. Ma Nyein, (1918) 46 I.C. 357 (Bur.)* 
Badha Krishan v. Keda)^ Nath, (1924) I.L.R. 46 All. 815: 22 A.L j' 
761; BajagopaTa v. Spencer 4' Co., (1920) 12 L.W. 87* 59 I C 218* 
Shanmtigha v. Kandasami, (1920) 12 L.W. 170: 59 I.C. 97^-'Jaga^ 
damhara Prasad v. Baghunandan Lai, (1920) 57 I.C. 392 (Pat.)* Veu’ 
hatappayya v. BamaJcrishnamma, (1931) 62 M.L.J. 107: A.I.r/. 1932 
Mad. 53. For instances in England, see Cohen v. Morgan, (1925) 6 u"" 
& R. 8; Bnhois v. Keats, (1840) 11 A. & E. 329; Cotterell v. Jones 
(1851) 11 C. B. 713; Barber v. Lesiter, (1859) 7 C.B.N.S. 175* pitz. 
John V. Mackinder, (1860) 8C.B.N.S. 78. 

25 Balhhaddar Singh v. Badri Sah, (1926) 1 Luck. 215 (PC) 

1 Nagendra Nath v. Basanta Das, (1929) I.L.R. 57 Cal. 25. 

2 Shanmugha v. Kandosami, (1920) 12 L.W. 170: 59 I C 973 

3 Templeton v. Lanrie, (1900) I.L.R. 25 Bom. 230, 242:‘2 Bom 

L.R. 244; not even in a case of conspiracy to give false evidence- Fakir 
Mahomed v. Fakir Mahomed, A.I.R. 1937 Sind 44. 

4 Md. Sheriff v. Nasir Alt, A.I.R. 1930 All. 742: 1930 A L J 

5 Osumanyawa v. Nana Sirofi, A.I.R. 1930. P.C. 260- aeo plan 

GvlOinff V. Eyre, (1861) 10 C.B.N.S. at p. 604. ’ 
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(lisiiiissal of the complaint for technical defects® or for non- 
pro^(‘c^^tioIl7 [f, liowcvcr. he had been convicted he has no 
l to sue and will not be allowed to show that he was inno¬ 
cent and wrongly convicted.® His only remedy in that case 
is to appeal against the conviction. Jf the appeal results in 
his favour, he can then sue for malicious prosecution. It is 
unnecessary for tlu* |>laintitf to prove his innocence as a sepa¬ 
rate issue.® It would be however indirectly involved in the 
issue of absenc(‘ of I’easonable and probable cause. 

10. Absence of reasonable and probable cause.—Hra- 

sonalde and probable cause is a teelniieal jibrase in this con¬ 
text^® and means that the defendant believed in tlie plaintitf's 
guilt and that Ins belief was i-easonal)!e in the eirenmstanecs.^^ 
If tin* j)laintiff esiahlislies the negative of one of these two 
facts, he succeeds on tiiis issue. Tlie onus is on him to prove 
this issue and the facts involvt'd in it, and not for the defen¬ 
dant to prove that he had reasonable and probable cause. 


12 


'i /('(>/..%• V. Foitham, (17**1) 4 T.H. 247. 

7 V. Lfc, (18:U*) A \V. 270; .lc;nfU v. Atiiboti, (1920) 

I.L.i.y 42 All. IS A.L..r. 2t»4. 

s /iasrbv V. Matthew,^, (1SG7) L.R. 2 ('.P. 0S4; .!/( Banlc 

V. Poolcif, (18Sr>) 10 A.(’. 210. 

e lUilbUmluku' Sint/h v. Jiddri Sah, (1920) 1 Link, 215 (P.C.); 
(inpdldf^ri'ihna v. Xardi/antt, (1918) 54 M.L.J. 517: 45 I.C. 803; 

Pillappd V. l^ritkdid.shondppd, 8 Mys.L.J. 174. Before tlie P.C. rul¬ 
ing in.niy eases lieUl rontrd, and are of no autliority now; t'.p., TJarish 
(Inmfh'r v. Nisiii KdnUi, (1901) l.L.R. 2S ('al. 591; Gobdidau v. Ham- 
bonldn, (1922) l.L.R. 44 All. 485: 20 A.L.J. 284. They did so by 
a. literal reading of the observations of Bowen, L.J., in AbrdtU v. X.E- 
Pit.Co,, (1885) 11 Q.B.P. at p. 455. 

u» As to the meaning of ‘jirobable’, see Sahnond, 'forts, p. 019; h*? 
observes that it is synonymous with ‘reasonable’ and means a probable or 
‘good’ cause and that probabHis enusd was not unknown to classical 
Ijatin. .histiiiiaiPs Digest (1). 41. 10. 5) spoke of probdhifis error in 
tlie sense of an error or mistake excusable on reasonable grounds. 
iSVr also 11. 50. 5.7. 

Corea v. Peiris, (1909) A.C. 549;7D ratainM v. Smilh, (1938) 1 A. 
K.R. 1 (H.L.); Cheniin PrAdi v. Vt^nl'ota.'^n'ami, (1919) 10 L.W. 314: 
53 70; ^oierendra v. S'ashi Jihuaan, (1018) 49 I.C. 232 (Cal.). 

1*2 Abrath v. X. E. Pt/. Co., (1885) 11 Q.B.D. 440; Hitl Gold 

Miniofi Co. v. Ef/re, (1883) 11 (^.B.D. 074; Chettna PediH v. VenlaU' 
steami, (1919) 10 L.W. 314: 53 I.C. 70; Abdid Shulur \. Lipion d'* Co., 
A.T.R. 1924 Lnh. 1. The plaintiff cannot interrogate the defendant 
to disclose his sources of information or the grounds ho relies on for 
reasonable and probable eanso; ^faas v. Ca,<r lAghi d' CoVc Co., (1911) 
2 K.B. 543. 
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The issue is one of fact in the ordinary sense that it is a con¬ 
clusion to be drawn from the circumstances.is it is a ques¬ 
tion of law in England in the sense that it is for the judge and 
not for the jury to decide.^^ 

lO-A. Evidence of absence of , reasonable and probable 
cause.—Where it is shown that the defendant did not believe 
in the plaintiff’s guilt, tliere is no reasonable and probable 
cause for him and he cannot be heard to say that the real facts 
which were unknown to him would make out the plaintiff’s 
guilt.15 In such a ease the defendant’s conduct is con¬ 
clusive evidence not merely of absence of reasonable and pro¬ 
bable cause, but also of malice.ie Where it does not appear 
that the defendant had no belief in the plaintiff’s guilt, the 
plaintiff must show that the defendant’s conduct was unrea¬ 
sonable in the circumstances. Recklessness, haste, failure to 
make inquiries or test his information or grounds of suspicion 
would be evidence of such conduct. On the other hand the 
fact that he placed his information fairly before his lawyers^'^ 
or before the police^® would be evidence of the contrary. The 
existence of mere grounds of suspicion would not be reasonable 
cause.19 The plaintiff is bound to give some evidence which 
will p7'ima facie suggest absence of reasonable and probable 


The judge 


13 Mody V. Queen Insurance Co., (1900) I.L.E. 25 Bom. 332 (P C) • 
It m not open to second appeal; Vydinathier v. Krishnaswami, (1911) l! 

M.L.J. 515; Chennareddi v. VenJcataswami 

(1919) 10 L.W. 314: 53 I.C. 70; contra, that it is a mixed question of 

law and fact; Kagen/Jra Nath v. Basanta DaSy (1929) I.L.B. 57 Oal 

25; Nailc Pandey v. Bidya Pandey, (1916) 1 Pat.L.J. 149: 34 I.C 149* 

See also Srinivasa Thathachariar v. ThinvvenTcatachariar A I B iqqo 
M ad. 601. ' ■"‘.-i-.-rv, lydJ 

14 Herniman v. Smithy (1938) 1 A.E.B. 1 (H.L..). 
may however put subsidiary questions of fact to the jury. 

15 Belegal v. Highley, (1837) 3 Bing.N.C. 950 

16 Puthu Lgl V. Pdm Sarupy (1918) 16 A.L.J. ' 468 : 46 I C 190- 

Khader Unissa v. Balshay (1915) 2 U.W. 428: 29 IC 12- * 

PiUai V. Haughto7iy (1936) I.L.E. 59 Mad. 887: 70 M.L.J 695^ 

17 Albert Bonnan v. Imperial Tobacco Co., (1929) 50 C *L T 
.I.E. 1929 P. C. 222; cf. Nurse v. Bustomjiy (1923) 46 M L T* 

A.I.E. 1924 Mad. 565. ^ 353 ; 

18 Herniman v. Smith, (1936) 2 A.E.E 1377 

3 2 C. & K. 686; Moyy v. (iggg) 


398 


THE LAW OP TORTS. 


[Chap. 


cause if lie does, the onus may then be shifted to the de¬ 
fendant to rebut it. Whether mere proof of the plaintiff’s in¬ 
nocence would be such evidence would depend on the facts of 
each case.For instance in the leading case of Ahrath v. 
jV. E, By. the defendants, a railway company, from whom 

a passenger luid recovered compensation for physical injuries 
alleged to have been sustained in a railway accident* got in¬ 
formation that lie practised a fraud on them with the help of 
the plaintiff, a doctor, who certified about the injuries. Tliey 
consulted their lawyers and on their advice prosecuted the 
plaintiff' for conspiracy to defraud them. He was however 
acquitted. In an action for malicious prosecution, his inno¬ 
cence was admitted by the defendants. It was held that that 
was not enough; and his action failed because he gave no other 
evidence of unreasonable conduct on the part of the defendants. 
On the other liand if A prosecutes B for a crime which he says 
he saw B commit and B is actpiitted on a plea of alibi, his 
innocence would be almost conclusive evidence of the defend- 


•.in Abrath v. N. E. liy. Co., (1885) 11 Q.B.D. 440, 449; Gunesh 
Diitt V. ^[ltynccram, (1872) 11 B.L.B. 283 (P.C.). 

-1 lia/lrisah v. lialbhaddar, A.T.R. 1024 Oudh 145; (1026) 1 Luck. 
215 ([*.C.); Bishan Swarup v. Bandrabun, A.I.R. 1023 All. 531; A&diul 
Shukur V. Lipto7i A Co., A.I.R. 1024 Lali. 1; Madhu Lai v. Sahu Pand**t 
(1000) I.L.R. 27 t'al. 532; Mahomod Baroott v. Hussain, (1931) 

I.L.R. 10 Pat. 842; Kishtm v. Sakai Baj, A.I.R, 1920 All. 878; 
pGstonji V. Queen Insurance Co., (1900) I.L.R . 25 Bom. 332 (P.C.); 
Carl Forstmann v. Forrest, (1914) 27 I.C. 591 (Cal.); Na^ir Hasan v. 
Bakhtawar, (1920) 56 I.C. 161 (All.). But a judgment of acquittal 
by a. criminal court is not evidence on this issue though it would prove 
the second point above; Indian Evideuoo Act, s. 43; Bai Jung v. Bai 
Gu(hir, (1897) 1 C.W.N. 537; Gulabehand v. Clifunni Lai, (1907) 9 

Bom.L.R. 1134; Sheik Muchi v. Horsmul, (1910) 17 C.W.N. 434: 19 
I.C. 24; Gohardhaii v. Rn/nhardna, (1922) I.L.R. 44 All. 485: 20 A. 

L. J. 284; Venkatapathi v. Balappa, (1933) I.L.R. 56 Alad. 641: 65 

M. L.J. 146; Has v. Hakumat Bai, A.I.R. 1033 Lah. 461. That 

the plaintiff was convicted by tho trial court and acquitted in appeal is 
held to bo evidence roaP-o; Herninian v. Smith, (1036) 2 A.E.R. at 
p. 1383, per Greer, L.J. ; Jaduhar v. Sheo Sarati, (1808) I.L.R. 21 All. 
26; Madho Singh v. Mangal, A.I.R. 1024 All. 536; Jag Narogan v. 
Bidapet Ditbeg, (1023) 72 I.C. 400 (Pat.); Bapuji v. Kishan, A.I.R. 
1026 Nag. 175; see however Shuhraii v. (1028) I.L.R. 50 

All. 713: 26 A.L.J. 430. The parties may be able to use the deposi 
tions in the criminal court under s. 33, Indian Evidence Act. 

22 11 Q.B.D. 440; 11 A.C. 247. 
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ant’s dishonesty.23 Absence of reasonable cause may be 
proved also by showing that though the defendant was Iona 
fide in commencing a prosecution, he persisted in it after the 
true facts had been diselosed.24 But facts elicited during the 
trial would not be evidence of absence of reasonable cause at 

the time of instituting the prosecution if the prosecutor was 
not then aware of them.25 


11. Malice.—Malice means an improper or indirect 
motive, i.e., some motive other than a desire to vindicate public 
justice or private right.i It need not necessarily be a feeling 
of enmit 3 % spite or ill-will. For instance, it may be a desire 
to obtain some collateral advantage.2 This wrong must there¬ 
fore be regarded as one of those exceptional eases in which 
malice in the sense of an improper motive is an essential in¬ 
gredient. In Allen v. Flood,^ a general rule was propounded 
that an act lawful in itself does not become unlawful merely 
because of the bad motive of the actor, and some of their Lord- 
ships in the House of Lords suggested that malicious prosecu¬ 
tion was not really an exception to this rule.* This was ex¬ 
plained by the theory that malice was material only by way of 


Mahomed v. Jai Lai, A.I.B. 1929 AU. 265; Mohamudul Sasan 
V. Mohammed, A.I.R. 1934 All. 696. 

24 Fitzjohn V. MacUnder, (1861) 9 C.B.N.S. 505, 531; Munioi- 
-polity of Ja-nibusar v. Ginja Shanker, (1905) I.L.B. 30 Bom 37 - 7 

’■ of Baranagore Municipality 

25 Herniman v. Smith, (1936) 2 A.E.B. 1377; (1938') 1 A B Tf 

1 (H.L.). ' 

1 Mitchell V. Jenkins, (1833) 5 B. & Ad. 588, per Baron Parkfl- 

Brown v. Bawkes, (1891) 2 Q.B. 718, 723; Nanjappa v. GanavatU 
(1911) I.L.B. 35 Mad. 598; 21 M.B.J. 1052; Jamnadas v. Chnnni 
Lai, (1920) I.L.B. 45 Bom. 227: 22 Bom.L.B. 1207; Vogiazir v 
Pappademitriou, (1912) 20 I.C. 180 (Bur.); James Symonds y Secre' 
tary of State for India, (1920) 2 Lah. L. J. 7; Imperial Tobaeci Go Z 
Bonnan, (1927) 46 C.L.J. 455: A.I.B. 1928 Cal. 1 . ' 

2 Nurse v. Bustomji, (1923) 46 M.L.J. 353: A.I.B. 1994 Mjid 
565 (to bring pressure to settle civil suit); to teach a lesson to defaiu" 
ters m pa 3 Tnent of rates is not malice; Chamganlal Sakerlal v m, 

M^^.ipality, (1931) I.L.R. 56 Bom. 135: 34 Bom. 143 ,5^^ 

Banst. V. HuTcam Si^figh, A.I.R. 1930 All. 216. ’ 

3 (1898) A.C. 1; see below Chap. XIII, para. 9. 

4 (1898) A.C. at pp. 125, 172, per Lords Her&ehpll nv,/? 

also at p. 66, per Wright, J.; see Pollock, Torts, p. 325 ’^ ^ Davey; 
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nejrativin" a just cause or excuse for prosecuting a person 
without reasonable and probable cause. The settled rule, 
however, is that malice is the gist of the action for malicious 
prosecution,^ and must be proved by the plaintiff in the first 
instance and not as in an action of defamation by way of re- 
l)iittal of the defence of privih'ge. The issue of malice is for 
tile .iury in England.*^ 

12. Evidence of ma<lice.—.Malice may lie proved by pre¬ 
vious strained relations, unreasonable or improper conduct 
like advertising the charge, or getting up false evidence.'^ 
Though mere carelessness is not per se proof of maHce, unrea¬ 
sonable conduct like haste, recklessness, or failure to make 
enquiries would be sonu* evidence.® AVhen there is absence 
of reasonable cause owing to the defendant’s want of belief in 
the truth of his charge it is conclusive evidence of malice.® But 
the converse of this proposition is not true, because a person 
may be inspired by malice and also have a reasonable belief in 
the truth of his case.^® There may be malice either in com¬ 
mencing a prosecution or continuing one lionestly begun. 

13. Vicarious liability for malicious prosecution.— 
A person may become liable foi' a prosecution instituted by his 


R (knja Pranofl v, Jihagnt Singh, (1008) T.L.R. oO All. 525 (P.C.): 
35 I. A. 189; Alhrrf lionnan v. Imperial Tobacco Co., (1929) 57 
M. L. J. 558: A.I.R. 1029 P.C, 222, In Pedd'i v. rriitate- 

.^tivann, (1919) 10 L.W. ;U4: 5.1 IA\ 70, Sndnsivii Aiyar, .1., tlepro- 
cated the use of the term Mogal malice* in this context. 

Cl Mitchell V. JenPi/is, (1833) 5 B. A Ad. 588. 

7 Alain Khan v. lianimii/a, (1925) 28 Bom.Ij.R. 459: A.I.R. 1926 
Bom. 306. 

8 Vi/dinatlirr v. Kri^hnastcami, (1911) 36 Mad. 375: 24 M.L.J. 
515; Jamnaflas v. Chunni TmI, (1920) I.L.R. 45 Bom. 227: 22 Boni.L. 
R. 1207; Shama Bibcr v. Chairman, Baranagore Municipalitg, (1910) 12 
C.Lj.J. 410: 6 T.C. 675; Chenna Bcdfii v. X'rHl'nfn.sH’nHu', (lOlO) 10 L.W. 
314: 53 I.O. 70; MunhoriUts v. Goculdas, (1902) 4 Bom.L.R. 560. 

9 Brown v. Uawles, (1891) 2 Q.B. 718; Xarapponna PiRfl* v. 
Jlaughion, (1936) I.L.R. 59 Mad. 887: 70 M-L..T. 695. 

10 JolinMonc v. (1786) 1 T.R. at p. 544; Ilerniman t. 

Smith, (1936) 2 A.E.R. at pp. 1385, 1390; Bajichunder v. Shama 8hm- 
darl, (1879) T.L.R. 4 Cal. 583, 587; iVajui/? Set Khaing v. 

(1925) I.L.R. 3 Rang. 82; X. S. Iger v. Chefti/ar, (1932’) T.L.R. 10 
Rang, 282. 

11 Babindra Nath v. Jogendra Chandra, (1925) I.L.R. 56 Cal. 
432: 33 C.W.N. 79; Vithoha v. Bhimar, A.I.R. 1925 Nag. 216; J&du* 
ShaJeur v. Lipfon tV* Co., A.I.R. 1924 Lah. 1. 
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agent under his authority express or implied. In such a case 
the malice of his agent will he imputed to him .12 it is on 
this principle that a corporation is liable for this tort, though 
it has no mind and cannot be guilty of malice.^® The agent 
will also be liable unless he was merely a ministerial agent like 
a clerk or solieitor.^^ 

i 

14. Other instances of malicious abuse of process._An 

action for malicious abuse of process lies in the following cases: 
a malicious petition or proceeding to adjudicate a person an 
insolvent,^® to declare a person a lunatic,^® or to wind up a 
company,to take action against a legal practitioner under 
the Legal Practitioners Act,i® maliciously procuring arrest or 
attachment in execution of a deereei® or before judgment ,20 
order of injunction^! or appointment of a receiver ,22 arrest of 


12 Cf. Lodd Govindas v. Arumuga, A.I.R. 1937 Mad. 676 

13 Abrath v. AT. E. By. Co., (1885) 11 Q.B.D. 440. 

14 Johnson V. Emerson, (1871) L.R. 6 Ex. 329 

rnir^ V. Emerson, (1871)‘ L.R. 6 Ex. 329; Murngappa v 

Galliara, A.I.R. 1935 Rang. 367. v. 

16 Si^amulu V. Kolandavelu, (1915) 31 M.L.J. 479: 37 I C 374 - 

Cooley, Torts, Vol. I, pp. 344, 448. \ 

17 Quartz Sill Gold Mining Co. v. Eyre, (1883) 11 Q.B.D 674 
3 8 Nityanand v. Babu Bam, A.I.R. 1937 All 506 

1^2; Churchill V. Sigger, 
Clissold V. Cratchley, (1910) 2 K B 244- 

rehv Bhiraaey v. Bachoo, (1924) I.L.R. 48 Bom. 691; Sudhangsu y 
Bari Churn, (1932) 56 C.L.J. 29: 139 I.C. 438; Paclmanahh -r Jaain 
noth, (1935) A.W.R. 1386; but not if a warrant of arrest is takeu^out 
against a witness; Bam Kishen y. Basdev Bal, A.I.R 1934 Lah 170 

T (1911) I-L-R- 35 Mad. 598: 21 ML 

J. 1052; Nicholas y. Sivarama Iyer, (1922) I.L.R. 45 Mad 527 in.* 
alternatiye remedy under s. 95, C.P.C., if decided upon bars a suit 

21 Barikumar y. Jagat BanOu, (1926) I.L.R. 53 Cal. 1008; Bama 

Bao y. Somasundaram, (1927) I.L.R. 51 Mad. 642: 54 M.L J 64^“ 
Imperil Tobacco Co. y. Bonnan, (1927) 46 C.L.J. 455: A.I r' iqoa 
Cal, 1; see also Bhut Nath v. Chandra Binode, (1912) 16 C.L J qa. ir 
I.C. 443; Mohini Mohan v. Surendrra, (1914) I L R ao n ^ 
5S0, 18 1188 , p„p.Cr i„,“ 'J‘‘- 

^ sv..." 

22 Binda Brasad v. Bam Chandar, (1921) I.L.R 43 aii .-o 
A.L.J. 277; Maung Aung Kin y. Maung Im Sang, a'.I.R. 1930 ^ 
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a ship,search of the plaiiitiff^s premises arrest of a person 
by the police. 

15. Requirements of the aotion for malicious abuse of 

process.—To the above cases the requirements of the action for 
malicious criminal prosecution already discussed will apply as 
far as possible. Damage is the gist of the action. Damage to 
reputation is presumed from malicious arrest of a person or 
attacliment of a jierson's goods.^® The first requirement of 
‘ prosecutioir can apply here only in a loose sense, because the 
process wliicli is abused may be ministerial or executive and 
not judicial, c.r/., arrest or search by the police. The second 
re(iuirement of ‘a termination of the proceeding in the plain¬ 
tiff’s favour’ will apply when the proceeding involves a judi¬ 
cial determination after contest, e.y., a bankruptcy or liquida¬ 
tion petition; but not if the process can be obtained ex parie 
and without any final determination of the proceeding, e.g.y 
interim attachment, arrest or injunction.^ As regards malic? 
or improper motive, its nature would differ in different cases. 
In a criminal i>rosecution the ]n*oper motive is to promote 
public justice and not any private interest. In the case of 
execution of a decree the proper motive is the protection of 


23 Pcdwaif V. (1873) L.R. 9 Q.B. 74; The Walter P. 

IVallct, (1893) P. 202; Moilras Steam Navigation Co. v. Sha^.hnar 
Works, (1914) I.L.R. 42 Cal. 85. 

21 Jones V. German, (1897) 1 Q.B. 374; Wyatt v. ITftitc, (1860) 
29 L.J. Ex. 193; Lea v. r/mrn«; 7 ^ 0 H, (1889) 23 Q.B.P. 45; Jai Fande 
V. Jaiflhari, (1917) 40 I.C. 079 (Pat.); Si/amanaHdrtH v. Fam Jivan, 

A.I.K, 1924 Pat. 817; UV.-i/o/i v. Peary Mohini Das, (1928) I.L.R. 
40 Cal. 898: 18 C.W.N. 185. 

25 Patani Knmarasamia PilJai v. Udayar Nadan, (1908) I.L.R. 32 
Mad. 170: 18 M.L..T. 490; Nanjappa v.'Cronapathi, (1911) I.L.R. 35 
Mad. 598: 21 M.L.J. 1052; see also Ttoma/j/cr v. Govinda PiJlai, (1917) 
I.L.R. 39 Jfad. 952: 30 Af.L.J. ISO (but not from a more order for 
attachment). Merely showing a warrant of arrest on which the plain- 
tiff paid his debt is not an arrest; V Thive v. Kim Fee, (1929) I.L.R. 
7 Rang. 598. 

1 Gilding v, Fyrc, (1801) 10 C.B.N.S, 592; Grainger v. HiU, 

(1838) 4 Biiig.N.C. 212; Steward v. Gromett, (1859) 7 C.B.K.S. 191; 

SCO Paj Chnndcr v. Sitndari, (1879) I.L.R. 4 Cal. 583 (ncHon 

for arrest in execution of an ex parte decree lies only after the decree 

IS ^t aside); Nanjappa v. Ganapathi, (1911) I.L.R.’ 35 Mad. 598; 21 

M.L.J. 1052; Joseph Nicholas v. 5iraranm Ayyar, (1922) I.L.R. 45 
527. 
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a private right. An attachment or arrest before judgment can 
be procured to prevent fraud of the debtor, but not to put 
pressure on him and obtain speedy payment of the debt.^ 

16. Difference between an action for malicious prose¬ 
cution and an action for trespass . —There are substantial 
points of distinction between an action for malicious prosecu¬ 
tion and one for trespass to person like false imprisonment or 
trespass to property like seizure of goods, (a) In an action for 
malicious prosecution, the plaintiff has to prove absence of 
reasonable cause. In an action for trespass he has only to 
prove a trespass and it is for the defendant to prove a good 
cause or excuse.^ (b) In the former the plaintiff must prove 
malice. In the latter he need not, and it is no defence that 
the defendant had no malice but made a bona fide mistake, 
(c) Damage is the gist of the former but not of the latter 
form of action. In view of these points of distinction, the 
choice of the proper remedy is of great importance in cases of 
abuse of civil or criminal process. The choice is determined 
by the rule in Atist'm v. Dowling already discussed.^ (d) If 
the act complained of was done under judicial sanction, then 
the remedy is an action for malicious prosecution or abuse of 
process,® An arrest or attachment in execution before judg¬ 
ment is an act of the court and therefore if a person procures 
it improperly against another he can be sued toly in that form 
of action.® If however, the act complained of is not authorised 
by the order or warrant ‘,of the court, then the i)arty who pro- 

2 Na/thjappa v. Ganapathi, above note 1; see Sura^mal v. Manek- 
ohand, (1903) 6 Bom.L.K. 704; Nevill Loa.dman, (1860) 2 F, & F. 
313. 

3 Aft. ChTiabai v. Aft. Chunna Baij A.I.R. 1935 Nag. 237, 

4 Above Chap. II, para. 17, 

5 Bamanathan Chetty v. Meera Saihoo, (1930) 61 M.L.J. 330 333 

per Lord Russell of Killowen. * ^ 

6 Above *Chap. II, para. 17; see also Kama Bao v. Somasundaram 
(1927) I.L.R. 51 Mad. 642: 54 M.L.J. 647; J7. Thnve v. Kim Fee 
(1929) I.L.R. 7 Rang, 598; see however Shut Nath v. Chandra Binode, 
(1911) 16 C.L.J. 34: 16 I.C. 443; Chahrapani v. VenTcatarajUj ( 1937 ) 

1 M.L.J, 611: A.I.R. 1937 Mad. 647 (proceedings under s. 145 Cr 
P. Code); Hargovimd v. Kikhahai, A.I.R. 1938 Nag. 84 (proceedings 
under s. 133, Cr. P. Code). If there was a final determination then 
no suit will lie; ThaTcid Saji v. Bndruddin, (1906) I.L.R. 29 Mad 208 
An action may lie also for breach of contract to certify discharge o( 
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cures it can be sued for trespass without proof of damage or 
malice, e.g., seizure of property not specified in the warrant of 
attachineiit^ The slierilf or other officer of court who makes the 
mistake would also be liable for a trespass.® An action for mali¬ 
cious ])rosecutioii is the remedy where the defendant procures 
a police officer to arrest the plaintitf and the officer acts in the 
exercise of his discretion; but trespass lies if the police officer 
acts only as the agent of the tlefendaut for arresting the plain- 
till*. Trespass is also the remedy when the act of a public 
official done at the instance of another is illegal and beyond 
his powers, c.y.y an arrest or a search by a police ofiicer not 
authorised by the Criminal I’rocedure Code.® 

17. Damages.—In an action for malicious prosecution 
as in one for false imprisonment or defamatioin damages, repre¬ 
sent, first, a solatium for injured feelings and reputation, 


(It'c'vee; GopaUtswami v. iXammufivur, (1018) 30 M.L.J. 175: 48 I.C. 
810. L’nOc'r tlio Knglisli ijroccdurc the juilgDieut-dcbtor’s goods may 
be atUu'lied without tlie court’s order and trespass would lie; CUssoJd v. 
Cmtchlrp, (1010) '1 K. li. 244; sec also ChurchiU v. Siggers, (1854) 3 

K. ^ H. 020, 037 (attacliment for full ^imount after part-payment); 
JJaiiins V. Fifluing, (184ll) lt> il. vS; W. 200 (arrest). C/. cases of 
search, Hope. V. Fiend, 17 Q.B.I). 338; Lea v. Chanington, (1889) 
23 (yli.l). 45. 

7 JiamtutaGtan Chetty v. Mccra <Saiho, (1930) 61 M.L.J. 330; see 

also Kissori Molnin Hoy v. (1880) l.L.K. 17 Cal. 436 (P.C.); 

Abdal Hahim v. Pnisady (1010) I.L.B. 41 All. 658: 17 A.L.J. 

850; JjImsdiiclKindra v. Norendra Nathy (1920) 31 C.L.J. 495: 57 I.C. 
375; 32 C.L.J. 236: 00 I.C. 280; Vclji v. Bachoo, (1924) I.L.B. 48 
Bom. 691; Yan Lhi v, Myat San, (1928) I.L.R. 6 Rang. 506; Bhcema- 
charht V. Dhontiy (1874) 8 M.II.C. 38. As to responsibility of party 
for tlic mistake of the oilicers of court, defendant held liable; Painter 
V. Liverpool Gas Co., (1836) 3 A. & B. 433; Mom's v. SaWerg, (1889) 
22 Q.B.D. 614; defendant not liable; Sowell v. Championy (1837) 6 A. 

K. 407; Cronahaw v. Chapman, (1862) 7 H. & N. 911; lVoolU:n v. 
n'righf, (1862) 1 11. & (’. 554; Smith v. KcaJ, (1882) 9 Q.B.D. 340; 
iniloH V. 2’M»i/»mi, (1843) 6 M. & G. 236; Bhcemacharlit v. Dhonii, 
above; Fisher v. Pearsr, (1885) I.L.R. 0 Bom. 1, As to distinction 
between wrongful attachment in execution and attaolimcuj. under Order 
10, r, 10, C.P.C., see Srinivasayya v. Lalshmayya, (1936) 46 L.W.260. 

8 GlasspooJc V. Young, (1829) 9 B. & C. 696; see also Soye v. 

Bush, (1840) 1 & G. 775; Kelly y. Lawrence, (1864) 3 H. & C. 1. 

The sheriff can sue the decree-bolder for being indemnified against the 
conscquonce.s of acting on bis instructions; IJumphrys v. Pratt, (1831) 
5 Bllg. N.R. 154: 35 R.R. 41. 

9 ylsoji ..Plmr V. MasiUomani, (1918) I.L.R. 42 Mad. 446: 36 M. 

L. J. 252 (where the search was held legal); Mod/iob Chandra v. Jagnoo 
Bam, A.I.R. 1928 Cal. 231. 
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physical detention and consequent suffering, and second, actual 
damage by way of pecuniary loss.^o The first head of general 
damages is liable to aggravation and mitigation according to 
the circumstances of the case.^^ Under the second head will 
fall expenses incurred in getting an acquittal like counsel’s 
fees .^2 III eases of attachment of goods, their deterioration 
or loss will have to be paid for.^^ 

18. Maintenance.—^IVIaintenanee is the officious intermed¬ 
dling by pecuniary or other assistance with another’s litigation 
in which the intermeddler has no concern.Champerty is 
that form of it in which the intermeddler renders assistance by 
bargaining for a share of the profits of the litigation. These 
evils were rampant in mediaeval England and were made 
punishable by various statutes.^^ Later on, an action on the 
case was allowed against the maintainer at the instance of the 
person against whom the litigation was maintained.^® It is 
through this remedy that the tort of maintenance has come 
down to the modern law. 


19. Points to be proved by the plaintiff in an action for 
maintenance.—In an action for this tort, the plaintiff must 
prove two points: (a) That the defendant procured another 
person by means of pecuniary assistance to institute, carry on 
or defend a civil suit against the plaintiff. If the defendant 


3 0 Baldeo Shulcul v. Batbhadsar, (1913) 27 I.C. 410; JRaghunath v. 
Motiramj A.I.K. 1933 Nag. 299 (loss of employment) ; the plaintiff 
must prove such loss; Gyasi Bam v. KisJiore^ A.T.K. 1930 All. 165. 

11 VenTcatapayya v. BamaJcistnamma, (1931) 61 M.L.J. 107* A 

I.R. 1932 Mad. 53. 

12 In re Sanjivi, (1911) 9 M.U.T. 172 : 8 I.C. 884; see Gyasi Bam 

V. B^shore^ A.I.R. 1930 All. 165; Karuppanna Billai v. Saughion 
(1936) I.L.R. 59 Mad. 887 : 70 M.L.J. 695. ' 

13 Kissari/mohtin v. Warsulcli, (1889) 17 Cal. 436 (P.C.) ; 17 I.A, 
17; BisTiwri Singh v. Wyatt, (1911) 14 C.L.J. 515, 525 ; 11 I.C. 729; 
Abdul Bahim v. Sital Prasad, (1919) I.L.R. 41 All. 658 : 17 A.L.J 
856; Yan lAn v. Myab San, (1928) I.I/.R. 6 Rang. 506; Baghunath v 
Motiram, A.I.R. 1933 Nag. 299. 

14 Hawkins, P.C., Vol. I, p. 154. 

3 5 Statute of Westminster. I (3 Ed. I) was the earliest. See 
BfeviXle v. Bondon Bxpress Newspaper, (1919) A.C. 368, 426 427- 
Hold&worth, Vol. Ill, pp. 395 to 398; Vol. VIII, pp. 397 to 402^^ Tbey 
were also offences at common law. ^ y 

16 (1331) 4 Ed,, ni, c. 11, Holdsworth, Vol. Ill, p. 397 . 
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a criminal prosecution, then the remedy is not an 
action for mainteuancc hut for malicious prosecution against 
the prosecutor and his instigator.While in the latter form of 
action the ]daintiff must prove a successful termination of the 
previous j)roceeding, in the latter he need not. He has a right 
to complain merely of officious interference in a suit which he 
may have lost.^® (h) That the plaintiff sustained special 
damage in consequence. 

20. Requirement of special damage.—In NcviU^- v 
London Express, Newspaper, Ud.}^ the plaintiff was developing 
his estate in Sussex into a seaside resort and offered prizes of 
freehold land for persons wlio would suggest a suitable name 
for tlie place and send three' guineas. A number of persons res¬ 
ponded. The defendants published articles in their news¬ 
paper that the plaintitf’s offer of lands was fraudulent and 
was really for sale at a profit and assisted a number of persons 
to file suits and recoviu* the monies ])aid. The plaintiff who 
had to pay back the monies and costs sued tlie defendants for 
maintenance. ^flie House of Lords held that the wrong of 
maintenance did not belong to the category of invasions of 
absolute rights for whicli nominal damages could be got but 
was actionable only on proof of damage. As for the damage 
complained of, it was the consecpienee of the plaintiff's own 
fraud and not of the defendant’s wrongdoing and therefore 
the plaintiff's action failed. “It cannot be regarded as damage 
sufficient to maintain an action that the jilaintiff has had to 
diseliarge his legal obligations or that he lias incurred expenses 
in (iideavouring to evade them.”2° The result of this deci¬ 
sion is to make it extremely tlifticult for any jierson to complain 
of maintouanee when ho had lost the action maintained. It is 
otherwise if he had won it. In the well-known case of Brad- 
laugh V. Newdegafe,^^ the defendant instigated and assisted a 

37 Gratit V. Thontpson, (1895) 72 L.T. 264. 

38 Xcrille v. London Express Newspaper, above; Lords Shaw and 
Pliinimore, conira. See nfso lielow Clmp. XIV, para. 76. 

3J> Above; per Lords Finlay, Shaw and Phillimoro; Lords Haldane 
and Atkinson, who dissented, held that nominal damages eowld bo given. 

20 (1019) A.O. at p. :i80, per Lord Finlay. 

21 (1883) 11 Q.B.T). 1; see also v. Harness, (1895) 1 

Q.B. 339. 
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person to file a civil suit against Charles Bradlaugh for reco¬ 
very of the statutory penalty for sitting and voting in Parlia¬ 
ment without taking the prescribed oath. The suit was dis¬ 
missed on the ground that the plaintiff therein was not entitled 
to sue as common informer. Thereupon Charles Bradlaugh 
brought an action for maintenance against the defendant and 
recovered the costs incurred by him in the prior suit and not 
realised by him on account of the poverty of the plaintiff 
therein. 

21. Defences.—In this action it is open to the defendant 
to show a lawful justification for assisting another's suit, e.^.. 
a common interest's as between co-owners or between landlord 
and tenant, near relationship of the person assisted, motives 
of charity.23 It is no defence that the maintained suit result¬ 
ed in favour of the plaintiff therein.^^ This fact may, how¬ 
ever, disapprove the casual connection between the damage and 
wrong complained of.^s 

22. The wrong of maintenance in India.—In India the 
old English statutes against maintenance and champerty are 
not in force. Therefore, it has been held that an action for 
the tort of maintenance can lie here only on grounds analogous 
to those for malicious abuse of process.^ While in England 
the mere officious assistance of another’s litigation resulting 
in damage to the plaintiff is a cause of action, in India, the 
plaintiff must prove besides damage, his success in the previous 
suit, want of reasonable and probable cause, and malice. 
Malice means some improper motive like a desire to injure or 


22 Bradlaugh v. NewHegate, (1883) 11 Q.B.D. at p. 11 ; British 
Cash and Parcel Conveyors, Lid, v. Lamson Store Service Co., (1908) 1 
K.B. 1006; cf. Oram v. Hutt, (1914) 1 Ch. 98. 

23 Harris v. Brisco, (1886) 17 Q.B.D. 504; Holden v. Thompson, 
(190.7) 2 K.B. 489. As tc whether a solicitor can take up a speculative 
action on behalf of a poor client, see Wiggins v. Lavy, (1928) 44 T.L R 
721. A New Zealand Court has held that he can; 51 L.Q.R. 575 . 

24 NeuilXe v. London Express Newspaper, (1919) A.C. 368* Lords 

Shaw and Phillimore dissented. As to this point, see Holdsworth’s cri¬ 
ticism, Vol. VTII, p. 401. * 

25 Above para. 20. 

1 Bam Coomar v. Chund^r Canto, (1876) I.L.R. 2 Cal 233 
4 I.A. 23. 
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harass tlie plaintiff, or a motive opposed to pxiblic policy like 
"ambling in litigation.^ But it is not every agreement to 
supply funds for a suit in return for a share of the property 
that can be regarded as gambling. In India agreements sti- 
l)ulating for a transfer of property involved in litigation have 
often been enforced.^ In England they would 'offend the old 
statutes aforesaid and therefore are neither enforceable in an 
action on the contract nor good excuses in an action for the 
tort. In view of the restricted scope of the wrong, actions for 
maintenance can rarely arise in this country.^ 


2 I.L..R. 2 Cal. at p. 257. 

3 Bhag^vant Vmjal v. Vehi Dayal, (1908) I.L.R. 35 Cal. 420 (P.C.); 

35 I.A. 48, Vaisavaija Foda/a v. Poosapa/i, (1924) I.L.R. 48 Mad 
230 (P.C.): 52 I. A. 1. , v 7 

^4 W 437 see GoJap Chond v. Jeehun Coomarec, (1875] 



CHAPTER IX. 

DECEIT. 


1. The tort and its development.—The tort known as 
deceit in the modem law comprehends any false representation 
made by one pei-son with intent to deceive another and resulting)* 
in damage to the latter. In England the term had formerlv a 

Kf 

limited significance. The writ of deceit {breve de deoeptione) 
was in origin a remedy for fraud committed in the course of 
legal proceedings,-- e.g., by false personation of a party or wit¬ 
ness. Later on, a variation of this writ, xdz,, an action on tlie 
case in the nature of deceit was used as a remedy in ceilain 
cases of breach of contract; e.g., fraudiilent! representation by 
a vendor of goods about their quality or his title, resulting in 
loss to the vendee.^ It is to this action as well as the action of 
trespass on the case that the action of a.ssumpeit of a later 
period owed its origin. In that way the action of deceit was 
identified for a long time with the law of contract. It was 
finally dissociated from it and assumed its modem form of an 
action for the tort, after the action of assumpsit had been fully 
developed as a special form of action for breach of contract.^ 
In Pasleg v. Freeymvn,^ which was the starting point of the 
modern law of deceit, it w’as held that an action would lie for 
damage caused by a fraudulent representation' though there was 
no contractual relation between the parties. '"When damage 
and fraud concur an action lies; but; fraud without damage or 


1 Holdsworth, Vol. II, p. 305; Vol. III„ pp. 401, 407; Street, Vol. I, 
p. 374. This writ was known from the time of King John (1201) iintl 
was earlier than the writ of trespass. 

2 Holc^worth, Vol. Ill, pp. 407, 430, 431. An extension of it was 
where a client sued a lawyer for causing damage by colluding witli his 
opponent. See also Street, Vol. I, p. 374; ‘‘The law of dece-it is the 
matrix of assumpsit and it is therefore in effect the matiix of the oTe'iter 
part of modern contract law.*’ 

3 Holdsworth, Vol. VIII, pp. 67, 68, 426; Similar v. Brouaham 

(1914) A.C. 398, 417; Nocton Ashbwrton, (1914) A.C. 932 947 n-r 
Lord Haldane. See also above Cliap. I, paras. 16 and 17 * ’ ^ ^ 

4 (1789) 3 T.B, 51; 2 Sm.L.O. p, 71. 
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<];nii;i 2 ro Aviliiout fnaul ^ivcs no cause of ael ion.' Accordingly 
llic plaintiff ri'covcrcd in that case for damage resulting from 
th<‘ (hO'cmdanl's false ami frandulont statement: that a third 
party uas a solvent i>ers()u and the t)lainliff could supply goods 
io him on credit. In JOngland the action has sei'ved as a 
remedy against- various fonns of fiuud in the coui'se of commer¬ 
cial dt*aling. During tlie second lialf of the last century Avhen 
joint-'-tock companies began to spring u|^. it served as a. weapon 
against frauduhnil ]>romoters who dec('ived the public })y false 
prosi)ectuses. 

2. Points to be proved in the action.—In an action of 

deceit the plaintiff has to prove the t\>llowing points:^ 

(i) the defendant made a false representation, 

(ii) tlie defendant made it fraudnleiitly, is., knowing 
if to be false or not knowing it to be tnio, 

(iii) tJie defendant made it with the intent that the 
]>laintiff should aet on it, 

(iv) the ])laintiff by acting on it snstainetl damage. 

The plaintiff may also sue the defendant if a fraud as 

d(S(U-ibecI above was committed by the ilefendant s agent or 
si'rvant with his ex])ress or im])liod authority. 

3. Representation.—[t means hero a representation of 

fact. It do(‘s not iticlude a promise to do something in future. 
A failure to perform a promise may cons-titute a breach of con¬ 
tract but not the tort of deceit.® Dut a statement though in 
form a iiromise may really amount to a statement of fact.*^ It 
is in any case a statement of fact as regards the promisor's 
intt'iition to ])erform his piumise.® A warranty is really a pro- 
mist' and not a statement of fact. A ]HU‘son who sells a horse 
and warrants it to he sound is liable for broach of warranty if 
the lionse is vicious; if he s^iid he knew it* was sound, ho is liable 
for deceit.® A statement of one's opinion, belief or hope is 


" Per Lord Kenyon, C. J., in ^ T.R. at p. (>4. 

'■> Street stated the points as representation, fnlsitv, scienter, decet tion 
and damage; Vol. T, p. ">74. 

e TCxpartr Ri/nW. (tSK)-) 1 Ch.r». at p. oali. 

7 ('hfilesdaJe Boul' v. A.C. :t81, :'d>4: KtinareU v. 

Bejuffc Assuranre Co., (ions') 1 K.B. o45. 

R Krparir Hhittolrr, (1875) 10 Oh. at p. 440. 
n RroirHtiV v. Camphelt, (1880') o A.C. 025, Oo^: 7.r>tr v. liouverir, 

( 1800 ) 1 Cii, 82 . 102 . 
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not a representation of the fact to which it relates.^® It is 
however a representation tliat the speaker or writer entertains 
the opinion, belief or hope, and if that is false and acted upon 
by another, tiie latter can sue for deceit, e.g,,. a person advan¬ 
cing- money on the strength of an expei't's valuation, 

a banker's opinion of the credit of a customer,a person em- 
l)loying another on the strength of a false eertificate given by 
the latter's ex-employer.^** Sometimes iti may be difficult to 
show that a statement of opinion was acted upon; for instance, 
exaggerated or puffing statements by intending sellers are not 
usually acted upon as ])uyers are expected to form their own 
judgment on the matter.Similarly there may be difficulty 
in showing that an opinion on a matter of law was acted upon 
when both parties had an equal opportunity of knowing it.*^® 
But what is in form a statement of opinion may really amount 
to a representation of fact.*'^ When the plaintiff had proposed 
to let a policy taken by her and payable on the death of another 
lapse, and the agent of the defendants, an insurance company, 
told her that if she continued to pay the premia for four more 
years, she would get the policy without further payment, it was 
lield that the statement amounted to a representation of fact as 
to the course of practice of the companyand as it wa.s false 


10 New Brunswick Jiy. arid Land Co, v. Conybeare^ (1862) 9 H.E.C. 
711; Melbourne Banking Corporation- v. Brougham^ (1882) 7 A C 307 
319, 320. 

11 Edgmgton v. Fitzinaurice, (1885) 29 Ch.I). 459; Buddy's Trustee 
V. Beard^ (1886) 33 Cli.D. 500; Conn v. Willson-^ (1888) 39 Ch.I). 39j 
Smith V. Land, and House Property Corporation, (1884) 28 CIi. I). 7. 

12 Be Mo^nit Morgan West Gold Mine, Ltd., (1887)’ 56 L.T. 622 624 

13 Parson v. Barclay, (1910) 103 L.T. 196. 

Foster v. Charles, (1830) 6 Bing. 105; Wilkin v. Beedy (1854) 15 
O.B. 192 (where the action failed). 

15 Dimmock v. HaUdt, (1866)- 2 Ch. at pp. 21, 27; Central Bailway 
Co, of Venezuela v. Kisch, (1867) L.R. 2 H.L. 99, 113; Tower v 
Newcorne, (1810) 3 Mer. 704; 17 R.R. 171; similarly a seller cannot 
complain that he acted on a buyer statement that he will not pay more 
than a certain price; Ve^-non v. Keys, (1812) 4 Taunt. 488. 

16 Bashdall v. Ford, (1866) L.R. 2 Eq. 750. 

17 In re. Pacaya Rubber Co., (1914) 1 Ch. 542, 549, 553; Bissett v 
tVxllcinson, (1927) A.C. 177. As to opinions on matters of law, see 
West London Commercial Bank v, Kitson, (1884) 13 Q.B.B. 360 369* 
Fvrbank^s Executors v. Humphreys, (1886) 18 Q.B.B. 54 *. Pewis v' 
Jones, (1825) 4 B. & C. 506; Beattie v. Lord Fbwry, (1872) 7 Cii 777 *. 
Maglesfield v. Marqms of Londonderry, (1872) 4 Cli.D. 693 
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;!(tod upon. Ilio ])lainl iiV was cut itk*d to li'ot back tho premia.^ 

A sfahnKuit aliout nit/uition is ono of fact. In Kdgington- v. 
Fifziiuturicc'^^ tho dofondants issued a prospectus inviting* sub- 
sciiptions for dobonliirts. tlu‘ declared object of the loan being 
to ('onijdete buildiiigrs. I)uy vans and horses, and develop trade, 
whereas the true ol)jeet was to i>ay off i>ressing liabilities. The 
(h'fendants were lield liable for an untrue representation of their 
intention in issuing tlie debenluris. Bowen. \j, J., observed 
tliat "the slate of a man's mind is as much a fact as tlie state 
of Ids dig<‘stion." A statement of intention may in substance 
li(‘ really a pr('nds(‘ in which case its author may not be liable 
for deceit.^® 

4. Form of representation. —The representation may be 

bv im ans of words or gestui’ts or bv conduct . Words should be 

• • • 

understood in their primary and normal sense and with reference 
to tlu‘ context.Tin* whole of |li<‘ statement must be taken together 
to see whotlnu* it conveys a false imiires'sion. In the case of 
an ambiguous statennud wideh bt'ars two meanings one of which 
is false, its aullior is liable if In^ made it with inteiU to mislead. 
Tie cannot he heard to say that the plaintiff should Imve put the 
t>ther meaidng on it It. is for tlie idaintiff to show tho mean¬ 
ing ]u‘ ])ut: on it and its falsity. As regards repn'sentation by 
eouduct. it must be active and not merely passive or negative 

eoiubud . A vendor of a defective artiele wlio aetivelv conceals 

% 

1lu‘ defeet is ^•ldlt^' of deceit.”^ 


IS K(tt!tu'('g V. Jitfuor Assitrouvr Pom/xnuL (lOOS'^ 1 K.B. 545: 
(HMliA .\.0. -47; see nlso Iftiohrs v. Livtrptio} Fritudly Soci*tu^ (lOUA 
2 K.B. 482. 

1 C (ISSr)) 20 rh. 1>. 4;')0; st r ofso the ivm:uks of the loaruivl judge in 
V, Cliffonl (ISOt) 2 Oh. 440. 470, 

*-" nnmnursU }i v. Dt Itiil, (lS4.'i> P2 01. vS; F. 4e :.V(UOKs’r/t v. TF/iiP’, 
(1S,)4) 4 H.Ti.C. 10;i0: JorJtn v. Moiin/^ (187)4') 7) TI.T^.C. 185: Moddi- 
V. Aldrrsan, (188:A S A.O. 407. 

-M .-Iniks'ojf V. Smith, (1888) 41 Oh. 1>. at pp. 07)0, 008: Fetk v. 
Ihrnj, (1887) ,07 Oh. 1). at pp, 7)71. 7)72. Tf the statement in its natural 
sense Ss untnie and in the special sense in whieh the defendant nsetl it is 
not nntnie, flie defendant will not ho liatde, if the natural moaning did not 
oeeiir to him; Anrins \. CUtTonl, (1801) 2 (^h. 440. 

-- Smith V. Chadtrii'k', (1881) 20 Oh.l>. 27; (1884) 0 A.O. 187, 201: 
dcrca'.s- Feefs Ltd, y. (1800) A.O. 278, 282, 288. 

I'drU y. AtJurtH^u, (1801) 7 H. K. 172; Horsfall v. Thomiu^ 
(1S02) 1 H. C. 00; Schneider v. Heath, (1818) 8 Oamp. 500. 
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5. Representation by silence. —Mere omission to speak 
or disclose the tmth does not ordinarily amount to a 
representation. It would however do so in two cases: (a) 
where a person has made such a partial and fragmentary 
statement that the non-disclosure of that which is not stated 
makes that which is stated false (h) where a person makes a 
false statement believing it to be true and though he afterwards 
comes to know it is false, keeps quiet and allows the person to 
whom he made it to act on it.^s This principle would apply 
also to a case where the statement waS time when he made it but 
became false afterwards to his knowledge. His duty to disclose 
the truth later would arise if his original representation amounted 
to an assertion of its truth at the later point of time, as in a ease 
where a vendor of a medical practice represented that the 
takings of the practice were 2,000Z. per annum which had how¬ 
ever fallen off before the contract was concluded.^ In these 
cases silence really amounts to a positive misrepresentation. 
Otherwise it would not be actionable deceit. It may however 
amount to negligence or a breach of contract; e.g,, omission of 
a vendor of a dangerous article to disclose the danger to the 
buyer,2 or of the occupier of premises to give notice of danger 
to a guest or invitee.^ It may also raise an estoppel by pre¬ 
venting the person owing a duty to speak the truth from after¬ 
wards relying on it and seeking relief against the person misled 
by his silence.^ 


24 Peek V. Gurney, (1873) L.R. 6 H.L. 377 at p. 402, per Lord 
Caurns; see also ChndwicTc v. Manning, (1896) A.C. 231, 238. For a 

^ crime consisting in non-disclosure, see Jt. v. Kylsant,, ( 1931 ) 1 

25 Brownlie v. Campbell, (1880) 5 A.C. at p. 950, per Lord Black¬ 
burn; Wtth V. O^Flaruigan, (1930) Ch. 575, 584, per Lord Wright- see 
also liedgrave v. Hurd, (1881) 20 CIi.D. at p. 13, per Jessel K.' E • 
Mavr V. Mio Grande Ruliher Estates, Ltd., (1913) A.C. at p. ^870 per 
Lord Shaw; Adamson v. Jarvis, (1827) 4 Bing. 66 74 per Best C T 

l^ynell V. Sprye, (1852) 1 De. G. M. & G. 660, 708, 709, per 
Cranworth. y t' > -l-uiq 

Winfieinaw oTToTtT’408''®^ 

(i9i2)"roTL.T. 

3 Indermawv. Dames, (1867) L.B. 2 C.P. 311: Gcmtref ^ . 

(1867) L.R. 2 C.P. 371. ^. Egerton, 

4 Greenwood v. Martin’s Bank, (1932) 1 K.B 371 rc a \ t 

J. K.B. 623 (H.L.). 101 L. 
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6. Falsity.—The representation should be shown to be 
false, i.e.t substantially false, at the time it was acted upon. 
Where the statement was false when it wa3 made but became 
true by change of circumstances at the time it was acted upon, 
there would be no case for relief.® 

7. Fraud.—The plaintiff should prove fraud. He may 

do so l)y sliowing either that the defendant knew his repre- 
S{‘jitation to he false or that ho did not know or believe it to be 
true. iMerely negligent or unreasonable belief in its truth will 
not make him liable for deceit. This was settled by the House 
of Ijords in Dernj v. The defendants, director?; of a 

tramway company, issued a prospectus which stated that ^‘one 
great feature of tliis undertaking to whicli considerable import¬ 
ance should be attached is that l\v the special Act of Parliament 
o])tained. tlie company has the I'ight to use steam or mechanical 
motive ]>owor instead of hoi*ses. and it; is fully expected that by 
means of this a considerable saving will result in the working 
expensr^^^ of the line as compared M'ith other tramways worked 
l)y horses.” Under the Act, however, the company could not 
use steam power without the consent of the Board of Trade who 
subsequently refused the consent, and thereupon the company 
bad to he wound uik The i)laintiff sued the director for 
damages for loss caused by his taking shares on the faith of 
tlieir false representation. The House' of Lords held that the 

defendants were not liable as thev honestlv believed that the 

• « 

consent of the Board of Trade was practically concluded by 
the i^assing of the Act of Parliament. Lord ITerachell explained 
the principle as follows*^:— 

“I think the nuthorities cittabUsIi the following propos^itions:—First, 
in order to sustivin an notion of dweit, there must be proof of fraud, nud 
nofliing sliort of that will sufliee. Si'ooudly. fraud is proved when it is 


Tj Ship V. CrositkiU, (tS70) L.K. 10 Kq. To (a statement in a pros- 
ptx'tus that '‘more than half the shaves had biH*n subsoribeil for,” whioh 
was untrue at the dato of the prospeetus but bet'umo true before the allot¬ 
ment to t!ie plaintiff); ef. MrConiulI v. n'rifjhU (1903) 1 Oh. 540. 

fi (ISSO) 14 A.C. 3:i7; :17 Ch.H. 541 (C.A.): also f^uYr 

t o. V. Smithy (1809) L.H. 4 H.L. 04. 79, per Lord Cairns; Friuus' v. 
Admo}Klx, (1853) 13 C.B. 777, 780, prr ^faule, »T. ; &i'o also .4n<7M^' v. 
('lifTord, (1891) 2 Ch. 449; Lr Lirvn v. tToah/, (1^593) 1 Q.H. 491; Lotc 
V. ]imiv(ri<\ (1891) 3 Ch. 82. 

7 14 A.C. at p. ;>74. See also per Bowen, in .(iuuk''' v, CUford, 

(1891) 2 Ch. at p. 471. ^ . c 
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shewn that a false representation has been made (1) knowingly, or (2) 

without belief in its truths or (3) recklessly, careless whether it be true or 

false. Although I have treated the second and tliird as distinct cases I 

think the third is but an instance of the second, for one who makes a 

statement under such circumstances can have no real belief in the truth of 

what he states. To prevent a false statement being fraudulent, there 

must, I tlxink, always be an honest belief in its trutli. And this probably 

covers the whole ground, for one who knowingly alleges that which is false, 

has obviously no such honest belief. Thirdly, if fraud be proved, the 

motive of the person guilty of it is immaterial. It matters not that tlieio 

was no intention to cheat or injure the person to whom the statement was 
made. ^ ^ 


8. Effect of Deiry v. Peek.—This decision provoked 
considerable controversy at the time.s It established two pro¬ 
positions. The first was that an action of deceit is based on 
fraud, i.e., ‘actuar or 'moraP fraud and cannot be 
extended to cases of honest but careless misrepresentation by 
calling it 'IcgaP or 'constructive’ fraud.® In this respect the 
decision was hardly open to any criticism and has been reaffirm¬ 
ed by the House of Lords, It was in conformity with the 
history of the common law action of deceit.The term 'con¬ 
structive fraud’ was a familiar one in the old courts of equity 
and was applied to eases of unfair dealing in which they gave 
the same relief as in eases of actual fraud^^® e.g., a purchase by 
a trustee or solicitor of the property of the beneficiary or client. 
After the fusion of the courts of common law and equity by the 
Judicature Act,^ judges who had experience of equity procedure 
began to apply similar principles when they were dealing with 
actions for damages for deeeit.^^ Beiv'g v. Peek,\ the House 


8 Sir F. Pollock disapproved of it in strong terms; Torts p 296* 

Tagore Law Lectures' on Fraud, p. 93; L.Q.K., Vol. V, p. 410^; sea also 
Kerr, Fraud and Mistake, p. 19; Lindley, Companies (Ed. 5) snpn 2- 14 
H.L.R. 184; 24 H.L.K. 415. Sir IV. Anson was of opinion that the 
law was correctly applied; L.Q.R., Vol. VI, p. 72; see also Starkey v 
Bank of England, (1903) A.C. at p. 117, per Lord Halsbury. * 

9 See Lord BramwelPs strictures on this phrase Meeal fraud ^ in 14 \ 

C. at p. 346; in Wevr v. Bell, (1878) 3 Ex. D. at p. 243, he said ‘**1 

do not understand legal fraud. To my mind it has no more meanino- than 
legal heat or legal cold, legal light or legal shade.' ’ g an 

10 Nocton V. Asmwrton, (1914) A.C. 932, 949; Bowen T T 
wondered that it should have ever been doubted; Angus v Clifford mqq-iV 
2 Ch. 449 at p. 470; Le Lievre v. Gouldj (1893) 1 Q.B 49^ at’r. 4 oP 

11 Angus V. Clifford. (1891) 2 Ch. at p. 470; see the case of CA 

lor V. Lopus, 2 Sm. L.C. p. 58. , see xne case of Chande- 

12 (1914) A.C. at p. 592, per Lord Haldane. 

13 Per Jessel, M.R., ia Bedgrave v. Hurd, (1881) 20 CIi D l and 
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of Lords disapproved of llm extension of the scope of the tort.^^ 
.The second proposition for which this case was regarded as 
autliority was that in the absence of fraud a promoter cannot 
be lield liable lor negligence and owed no legal duty to take care 
to make true statements.^® But Berrij v. P^ek^ was an action 
J'oi’ decidt and the judgments were i^lainly directed to a consi¬ 
deration of tlie retiuirements of that form of action, notwith¬ 
standing one or two dieta^® suggesting tlie absence of any duty 
of eaie in such a case. Therefore the case coidd hardly be 
r('gardt (I as authority for a i)roposition of far-reaching import- 
aiu'c in the law of negligence. But unfortunately it was so 
regarded in a case decided l)y the t\)url of Ai)peal and an action 
for loss tlue to the gross negligence of i>romotei's in making 
untrue statements in a ]>rospectus was dismissed, though 
Bow('n, L.J., recognised that a duty of care miglit well l>o 
i’(*c()gnised in such a case.^"^ This was an unsatisfactory state 
of the law and was alteretl by tlie Directors' Lial)ility Act, 

wliich made a director or ])romoler of a company liable 
for loss (-aused by untrue ami misleading statements made with¬ 
out reasonable grounds in a ]>rospectus or reiH)rt. A similar 
mb' is enacted by tlie Indian Companies Act.^® 


Smith V. ('hiuhvicl', (ISSC) 20 Ch.P. 27 at p. 44; per Cotton, L.J., in 
V. Smith, (18S9) 41 CU.1>. .‘US; pt r Lord Cholmsfora. in v. 

\\<strrn iuink of ScotlautJ, (1S07) 1 H.Iv. llfi (S.C.’) at p. 102; per 
Kokowirli, ,1., in O’/n.sn r v. Kott.'i, (ISSO) 42 Cli.P. 4:10. The oasos of 
Jinn'oirt.s' v. Lock, (1805) 10 Vos. 470, ami Slim v. ('roia/irr. (1800) 1 
Do. (», V. & ,T. 518 wtioro roliof was givon in rv'spoot of an untro.o state- 
niont saiO to have boon inaile tlirougli forgotfulnoss nvo not goml law after 
Jhrrp V. (1880) 14 A.C. a:i7: stv Low v. /JoincnV.' (1801) 3 Oh. 

S2; the fornior case may be supportoil on tlio grounU of estoppel. 
e/.sv) Pollock, Torts, p. 802. 

I t As to the reasons tlmt intluonoisl the attompteil exteirsion, 
i’ollock, I'raml, p. 45; .Ir/iksOH v. Smith, (PSSO) 41 Ch.D. 80S, per 
lialslnirv. As proof of aotual fraud was often ditlioiilt, i'sptvially whore 
the de fendants wore inlluontial ulirootors of ooinpanios, the easier eourse 
was nttem])ted to g'ot ilamages on the ground of eonstruetive fraud. 

I"* V, Ctiffonl, (ISOl) 2 Ch. 449. 

14 A.(^, at p. 847, per Lord Bramwell; p. 870, per Lord HersehelL 

Atifjusw Ctitford, (1891) 2 Ch. at p. 470. 

0.1 54 Viet. e. 04; revenaeted by the C'*oinpanies Consolidation 

Act, 1908^ s. 84. As regnrds promoters forming a eompany to which 
they sell tlieir business, they are held to be ii\ tidxieiarv relation to the 
company; /''Wn/(//rr v. Xcw Sombrero JV»(».s'p/mP\ Co.. (1878) 8 A.C. 1218: 
Dm/n»m Klrctric PoUicc.^ v. fJontes. (1914) 1 Ch. ,882. 

19 Act VII of 1913, B. 100. 
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9. Extension of the doctrine of Derry v. Peek.— 
The above doctrine that negligent misrepresentation by 
promoters of companies was not actionable, should have 
received its quietus after its statutory abrogation. On 
the contrary it was applied by way of analogy to other 
eases and indeed served as the foundation for a larger 
rule, viz., that in the absence of contract no duty to take care to 
make true statements exists under the law.^*^ One exception is 
where a negligent misrepresentation is likely to cause physical 
injury to pei'son or property, e.g., a person who deliveis a 
loaded gun to another carelessly stating it was unloaded, an 
occupier of dangerous premises carelessly representing them to 
be safe to an invitee, a police constable giving a wrong street- 
signal and causing a car collision. other cases, the trend 
of authority in England has been to negativ'o a duty even where 
the circumstances seem to warrant it. In certain cases this 
result was due partly also to the influence of another doctrine, 
viz., that where there is a contract between two persons, a third 
person cannot complain in tort about damage resulting to him 
from a breach of that contract. This doctrine had been in force 
even anterior to Derry v. Peek and was overruled only in 1932 
in Donoghue v. Stevem^on.^^ Thus in Dickson v. Reuter's 
Telegram the plaintiff complained that a telegraph 

company made a careless misdelivery of a telegram to him and 
he sustained loss by acting on it. His action was dismissed on 
the ground tliat the company had a contract only with the 
sender and not with the receiver in respect of the proper deliverv^ 
or accurate recording of a telegram. In the United States^^ 
courts have taken a different view and held telegraph companies 
liable in similar circumstances. Their view appears preferable 
to the English cases and has the support of learned opinion in 
England.^ In Le Lievre v. Gould, ^ decided after Derry v. Peek 

20 Low V. Bouverie, (1891) 3 Ch. 82; Le Lievre v. Gould, nsoS'i 1 
Q.B. 491. ^ ^ 


21 Dawson v. Bingley, U.D.C., (1911) 2 K.B. 149. Restatement 

$$ 310, 311. ^ 

22 Brahvn v. McCuZloclC; (1936) 82 L.J. 96. 

23 (1932) A.C, 562; below Chap. XIV, para 57. 

24 (1877) 3 C.P.D. 1. 

25 44 Har. L.R. 134. 

1 PoUock, Torts, p. 574, etc.; Buekland, 51 L.Q.R. 639 

2 (1893) 1 Q.B. 491. The Court of Appeal overruled Cann v. WiU 

T^"53 
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inoi1:gagocs of the interest of a builder under a building agree¬ 
ment advanced money to him from time to time on the faith of 
certificates given by a siuweyor that certain specified stages in 
tlie progress of the buildings had l>een reached. The surv'cyor 
was not a]>pointcd by the mortgagees and there was no eon- 
liactual jelation between them. In consequence of untiTie 
statuiK'iils made carelessly by the surveyor in his certificates the 
mortgagees sustained loss. It was held that they had no right 
to sue him for negligence as he owed no duty of care to them. 
In the Court of Ai)i)eal, Bowen, L.J., observed that the law 
might well be tlie other way and take a more strict view of the 
defendant's conduct which was grossly negligent and caused 
damage, but he had to follow tlie law as it was and not as it 
might be. 

10. Criticism of Le Lievre v. Gould.—This decision is 
still law in England as it has not so far been doubted in any 
later casc.^ But certain comments may perhaps be made on it. 
(a) It was an unnecessary and unjustified extension of the rule 
in Dernj v. Peek, {b) It was based on the now exploded theory 
that a ])arty eommittiiig a breach of contract cannot be also 
sued in tort, (c) If these two grounds of the decision dis- 
apiiear, it contains no reasons'* why in a fit case a duly of care 
to make a. true statement sliould not be infenvd. It ia submit¬ 
ted that at the ])resent day there is nothing to prevent a court 
from tloing so where eireumstancos warrant it. This like other 
dutits in the law of negligence is subject to the same test, viz., 
ll»e roasonahle man's earo. This tc^t would api>oar to bo satisfi¬ 
ed in eases where as iu Derrif v. Peek, and Zh' Lievre v. Gould, 
a ]>erson makes a reiuvsentatiou of facts within his special \nxh 
vince or knowledge, and others could reasonably and iu the 

(18S8) .*^0 Ch.P, an, where a tirm of valuers who hail made a eareloss 
and Hiacfvirate report of oertain property was helil liable to the mortgagee 
wlio arteil on that report. The ileeision was open to eritioism by its 
roUnnee on the opinion of the C.A. in Peek v. Dcrrt/ reversed later by 
the H.Tv. and on the analogy of dangerous chattels, but the conclusion 
would Roeiu to bo sound for the reasons stated in the text. 

^ It was followed in Australwn Sttnm. Shippiiuj Co., ttil. v. VewHt, 
(1918) .1.** T.L.K. 178 (issue of eertifieate by Lloyd's to ship builders 
does not involve liabilitv to purchaser of ship). See also Ilumpht'eu v. 
Pawns, (1920) T.T..'l?. 297. 

‘t Kxcopt a refutation of the analogA* of dangerous chattels invoked 
in v. JrUson^ above. 
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(co mm on course of business be expected to act on it.® An acjtion 
for loss due to a breach of the above duty may, however fail on 
grounds common to other actions of negligence, e.g., want of 
care of the plaintiff in acting on the representation. The law of 
negligence has been developed by courts applying the concept of 
reasonable care to new situations as they arose. But this deve¬ 
lopment has been aiTested by the above decisions in the case of 
negligence in word as distinguished from negligence in act. 
Just as the duty to be honest which was originally confined to 
a contractual relationship was dissociated from it by Pasley v, 
Freemm,^ the duty to be careful in word awaits a similar dis¬ 
sociation to meet new conditions and needs. 

11. Negligent misrepresentation.^—While the cause of 
action in tort for negligence suggested above is precluded by the 
authorities as they now stand, other modes of redress are avail¬ 
able for careless misrepresentation in the following cases: (a) 
Fiduciary relcdiamliip^ between trustee and beneficiary, 

guardian and ward, solicitor and client. In Nocton v . Ash burton,'^ 
a solicitor was held liable to make good the loss sustained by his 
client by reason of a false representation not proved to have 
been dishonest. The action may be viewed as one for breach 
of contract but the House of Lords regarded the duty as arising 
in equity from the fiduciary relationship between the parties. 
(&) Duty imposed by statute, e.gr., on a promoter or director 
of a company in respect of its prospectus, (c) Warranty ,— 
Negligent misrepresentation may however amount to a breach 
of contract express or implied. For instance, in Collen v. 
Wright,^ it was held that an agent who misrepresents his 
authority to a stranger is liable to him on the footing of an 
implied warranty of authority. {d) Rescission, —^Negligent 
misrepresentation may also be a ground for avoiding or rescind¬ 
ing a contract or a defence to an action for breach of contract 

5 A similar rule has been enforced by some decisions in New York 
and is proposed in the Draft Bestatement, § 628, See also Winfield, Law 
of Tort, p. 415. 

6 Above para. 1. 

7 (1914) A.C. 932. Lord Haldane in a famous judgment explained 
the limits of Derry v. PeeTc, 

8 (1857) 8 E. & B. 647; see also Firhank*s Executors v. Sumphreys 

(188'6) 18 Q.B.D. 54; Starkey v. Bank of England, (1903) A.C. 114* 

115. ’ * ^ 
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or for specific porfoimaiicc. (c) Estoppel ~lt may be a ground 
of (‘sloppcl.^ For instance, if A told B by mistake that C was 
entitled to certain i)ropcrty and on the strength of this state¬ 
ment /> purchased the property from C, A cannot afterwards be 
lieard to sav that he and not C was in fact the owner. 

12. Intent to defraud.—The plaintiff should prove that 
llic defendant made the false representation with intent to de¬ 
fraud the idaintiff, is., intending that the plaintiff should act 
on it. The intention is i^resumed if tlie defendant wilfully used 
language calculated to induce a nonnal i)ei*son \n the circum¬ 
stances of the ease to act as the plaintiff did.^® The mere fact 
tliaf llu‘ plaint iff acted on the defendant's rei)resentation will 
not he ]U’oof of deceit. OtI»erwise ‘‘a man might sxio his neigh- 
Itour for having a conspicuous clock too slow, since the plaintiif 
might lie tliereby ])revented from attending to some duty or ae- 
(luiring some benefit, or ‘df in a public directory there was 
the statement of an addre.ss of a firm whicli was inaccurate, any 
one of the i>ul>lie who had to ]>ay a large sum for a .iourney. to 
go to that place to do Inisiness with that firm would be able to 
su(‘ th(‘ ]uoi)rielors of the directory for that statement.If 
an intention to deceive is ]>roved. no intention or motive to cause 
l(»s is retiuiri'd;^^ in fact, even a good or lienevolent motive will 
be no I'xcuse.^^ Tlie statement mav be communicated directly 
to the ]fiaintiff or indirectly through another. In Ltingridgc v. 
Lcvg?^ the iilaintiff’s fatlier bought a gun for the use of him¬ 
self and the plaintiff, and tlie seller who, with knowledge of 

^ Indinn Kvidoiico Act, p, 115. 

10 Fostt rx. Chorhs, (ISIU^ (*> Bing. 

11 rer Boninan, O.J., in luirUif v. TTcf/on?, (IStO) 9 Q.B. 107 at 
p. iiOS. 

12 Per Beiinian. .T.. in Thiodon v. TimtaU^ (ISOn 05 B.T. ^43 at 
p. 3-IS: srr al.'io illustration put bv Coleridge, J., in tVrr/iunf v. Pates, 
(185:1) 2 K. B. 470: Ih ttfon. v. G. A\ 7?)/. Co..- (1850) 5 K. B. 800, 
whore a railway ooinpanv was hold liable for loss sustained by a passenger 
acting on an orronoous announcomont in its timo-table is not perhaps good 
law tiffor J)t n il v. Peek, as there was no fraud. 

t-iiUftl Motor Phioncr Co. v. Adilison. d'- Co., (1037) 1 M.L.J. 
>32 A.T.B. 1037 1\C. 21. 

rolhiU V. 7r,/P,r. (1S32) 3 B. .'c Ad. 114.; 124; Peek v. f?HrHCV. 

(18/.!) Tv.lv. 0 IT.Tv. 377 at p. 400, per Tvtwd Cairns; LeddeU v. .Ifc- 

/hun/uh (18S1) 20 W.B. 403; .4niis/rmi./ v. JaeP'ion, (1917) 2 K.B. 822. 
82 / . 

(IS.IS) 4 At. A' W. 337; sec this eritieisod bv IvOrd EsUer in 
Heaven v. Pender^ (1S83) 11 Q.B.B. 503, 511, 512, 
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that fact, falsely represented it to be safe, was held liable to 
the plaintiff who was injured by acting on that representation. 
But if a representation was intended for a person other than the 
plaintiff to act upon, the plaintiff cannot complain. In Peek 
V. it was held that as the prospectus of a company 

was intended only to induce the public to apply for allotment 
of shares,, a person who bought shares in the stock market after 
the allotment could not complain of having been misled by the 
prospectus. It would be otherwise where the prospectus had a 
wider object and was part of a scheme to defraud even purchasers 
of shares in the open market. 

13. Damage caused by deception.—The last requirement 
is actual deception resulting in damage to the plain¬ 
tiff. He cannot of course complain where his conduct has 
not been influenced at all by the defendant’s misrepresentation.^® 
This may be due to several reasons. One reason may be that 
the misrepresentation was never communicated to him,^® 
Where a person bought a gun without any inspection at all and 
was thus not influenced by the concealment of a flaw in it by the 
seller, he was held not entitled to complain of deceit.Another 
reason may be that the plaintiff knew that the defendant’s repre¬ 
sentation was false, and decided to take the risk on himself .21 
It is for the defendant to prove that fact .22 it will not suffice to 
prove constructive notice by showing that the plaintiff’s agent 
had such knowledge,^® The plaintiff may have avoided acting 
on the defendant’s representation and relied wholly on other 
sources of information.^4 For instance, a purchaser does not 

ordinarily trust a vendor’s exaggerated statements about the 


16 (1873) L.R. 6 H.L. 377. 

17 Andrexos v. Moclfford, (189C) 1 Q.B. 372; as to liability of a 
director for false report, see Scott v. Dixon, (1859) 29 L.J. Ex. 444. 

18 Smith V. Chadxviclc, (1882) 20 Cli.T). 27; 9 A.C. 187; Bedgrave 
V. Durd^ (1881) 20 Ch.I). 1; Brownlie v. Campbell, (1880) 5 A.C. 925. 

19 In re Northximxbcrland and Durham- District Banking Co.; Ex parte 
^i'Oge, (1858) 28 L.J. (Ch.) 50. 

20 Horsfall v. Thomas, (18G2) 1 H. & C. 90; diss. from by Cock- 
burn, C.J., in Smith v. Hughes, (1871) L.R. 6 Q.B. at p. 605. 

21 Bedgrax'e v. Hurd, above; Seddon v. North Eastern Salt Cn 
(1905) 1 Ch. 326. 

22 Medgrave v. Hurd, (1881) 20 Ch.D. at p. 21 

23 Wells V. Smith, (1914) 3 K.B. 722. 

24 Arnison v. Smith, (1888) 41 Ch.D. at p. 369; also above pote 22. 
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Tiicrits of his article but takes care to make his own enquiries.^5 
Ihit it is not necessary that the ])laintiff should have relied solely 
on the defendant's representation.^ A court will not speculate 
on wluit might have happened if there was no fraudulent repre¬ 
sentation.- If is no defence in an action for fraud that the 
]>lainliff had other means of knowledge or made an incomplete 
investigation into tlie facts,^ or tliat he was told to verify the 
r(‘presentation b)r liimself and not rely on its accuracy."^ 
Tlierefore a idea of contril>ulory negligence would not ordinarily 
lie available to the defendant in an action of deceit. 

14. Causal relation of dama^.—Besides proving decep¬ 
tion the plaintiff has to establisli tliat damage followed from it 
as a natural conse(iuence.® An iinmattu'ial or trivial mis-state¬ 
ment is not ordinarily lik(‘ly to influence anotlier's conduct and 
cause damage. In v. Cluuhncl,^ it was held that a mis¬ 

statement of the valuation! of the ])!'operty of a company to the 
extent of £3,000 out of £301,000 was so trivial that it could not 
liave infliu'iiced llie ]>laintiff to take sliares in the eomi>any. In 
the following case the causal rt‘la1ion was ]>resent but the action 
failed on grounds of public policy. The ]daintin, a woman, who 
agreed to live with a married man on his ret>resentation that he 
would get a (.lecree for nullify ot^ marriage of his wife and then 
marrv her could not sue lum for deceit when it turned 
out that ho could not get that decree and marry her. As she 
was a pai'ty to an immoral association, she could not complain 
of it as damage due to deception.'^ 


C’luqi. X, pnvM. O'l • 

1 lUdprarc v. JIurd, jihovc; Kd(iii\<fto)\ v. Fil^mauiU'C, (ISSot -9 
rU.l). 450. 

2 Smithy. Kau, (^1850') 7 H.Ti.O. 750, 750. 

a Cfutnit Ixif. Co. of J'tiu'iKht. V. Kisch, (lS07t h.K. H.L. 99: 
Jtotxit V. Sft rcDn^ (1825) 5 B. A' C. 028; v. 7h7r/7rai'('. (1805t 10 

Vcs. 505; Jif dfjrorr v. Hurd, above, 49 Har, L.K. 880. 

■1 Pforson V. Duldiu Corporotion, (^1007f A.O. 851. 802, 8lV>. 1' 
would he otherwise in the ease of honest mistakes in the represenrations; 
c./?-, see lit mminim v. Soepirr JAfe (10051 1 Oh. 805; Anstcii 

V. Jintish Xotural Prt mium Lift AasocuTtion, (10081 00 Tv.T. 705 (lorm 
in eontracts of insuraiwo not to impeaeh policy for misreproseutatior.l. 

Parr}/ v. Croslru* (18011 2 J. v'i: IT. 1, 22. 28; .InJirH'.'C v. MoeV- 
ford^ (1800) 1 Q,B. 872: AjtUo v. H’orWci/. (18081 1 Oh. 274; Ui/iu v. 
Pufmrr. (18081 18 1..T. 208. 

(1 (1S821 20 ('h.D. 27; (18841 0 A.O. 187. 

7 Sivt'ift r V. AllL'iOu, (10851 2 K.B. 408; ef. 7»HMO(r.< v. Phod<s. (1S901 
1 Q.B. 810, Below Chap. XIV, para. 70; Chap. XVlll, para. 5. 
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15. Vicarious liability for deceit.— A person is liable for 
the fraud of his agent, or servant within the scope of his authority 
though he himself is innocent.» On this principle a corporation 
is liable for the fraud of its agents, though a corporation has no 
mind and is incapable^ of fraud or malice.» It is not necessary 
that the agent or servant should have committed the fraud for 
his master’s benefit.The ingredients of the fraud may consist 
in the conduct of the principal alone as where he authorises his 
agent to make a statement ivhieh he but not his agent knows to 
be false, or in the conduct of his agent alone as where the agent 
acts fraudulently on behalf of an innocent principal. Thei 
ingredients may sometimes have to be collected from the conduct 
of both principal and agent, as where A’s agent made innocently 
and within the scope of his authority a representation to an 
intending purchaser from A who knew it was false but had not 
expressly authorised his agent to make it.^i The ingredients 
may be present in the collective conduct of several ao-ents. 
In London County, etc., Properties, Ltd. v. Berkeley Property 
etc., Co.,'^^ a corporation which sold house property was made 
liable for a false representation by one of its servants to the 
purchasere that the tenants paid their rents punctually and 
without dispute. The seiwant was innocent but was misinformed 
by another seiwant who knew the statement wa.s false. Slesser 
L. J., observed: “I cannot see why if the physical acts of 
several agents may collectively be deemed in law to be the joint 
• responsibility of a principal, the same principle should not apply 
to states of mind. 


8 BarwieJe v. English Joint S^tocTc Bank, (1867) L.R. 2 Ex. 259* 

below Chap. XVI, para. 9. ' 

9 Mackay v. Commercial Bank of New Brunswick^ (1874) L.R 5 p. 
C. 394; Swwe^. Francis, (1877) 3 A.C. 106; Banhury v. Bank of Mont¬ 
real, (1918) A.C. 626. 

10 Lloyd V. Grace, Smith Co., (1912) A.C. 716. 

11 London 4' Coimty, etc.. Properties, Ltd. v. Berkeley Property, etc 
Ltd., (1936) 2 A.E.R. 1039, 1050, per Romer, L.J., disapproving of the 
contrary decision in Cornfoot v. Fowke, (1846) 6 M. & W. 358 (where 
the agent had said that there was notliling wrong with the house sold 
without knowing, while his principal knew, that a brothel was next door) 

12 Above. Cf. Anglo-Scottish Sugar Corporation v. Spaldinn 77 n f 
(1937) 2 K.B. 607. 

13 (1936) 2 A.E.R. at p. 1047. 
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16. K.iile in England about representation as to credit.— 
In ]Mi<>land by the Stainto of Fraiids^^ of tlie reign of Charles II, 
a guarantee cannot he sued upon as a i>romise imless it is in 
writing and signed ])y the giiaraiitor or his agent. The ease of 
/V.s/c" V. FrcciudU^^ was eonsi<lered to make an inroad on this 
statutory rule as it allowed an action for deceit for a false repre¬ 
sentation even though it. was only an oral guarantee.^® There- 
foi’c tiio Statute of Frauds Annuidment Actd”^ 1828, eommonlv 
known as Ijord Tenterdens .\cl, eiuH'ted that a irprosentation or 
assurance made hy i>ne piuson as to tin* cliaracter. credit or trade 
of anotlnu' can 1h* us('d for suing tlic former, only if it was in 
wi iting signed hy him . 'Pliert' is no similar enactment in India. 

17. Remedy.—The renu'tly is an action for damaged for 
deceit. Besides, tlie |>Iaintirf may sue to rescind a contract to 
whicli his assiuit was |n*oeured l)y fi*aud or resist an action for 
hreach of such ('ontract or for speeitic i^erformance. The 
measui'c ot damages is the loss caused hy the deceit. For instance 
wliere a peison was inducetl hy a. false ]>ros]H'Ctus to take shares 
in a comi)an.N', tin* loss is tlu' (lifference between the money he 
paid lor them and their at'tnal value on the date of allotment^® 
not th(*ir market \'alue whieh might have hee*i intiuonced hv the 
viuy inisrepri'seiitation eomplained of.^^ If tlu'y are worthless, 
he can rc(*ovcr the whole amount paid,“® Similarly where a 
eat I leuh’aler ialsely I'eiHHsented tliat. a eow which he. sold to the 
]>laintif1 was litg* Irom infe^dioiis disease, he was held liable for 
llu' h>^s ol the plaintiff's cows whieh wore infected hv it and 

died. 21 


' ' Lgl Viu-, L>. r. 

*■* (IiSp^ 'P.i; “)!; para. 1. 

^ Ves. 174. 1 Sl\ iso. pt r laml Khton. 

' (ISJS) 9 4. »•. 14. s. (>; as fo tins soo Ininhun/ v. Bonk of 

Moutnal, (litIS> A.(\ 020. 

noo-M "‘It. 501: .Urt'muiWI v. n’rO/ft/. 

* 'p ^ to i1itloreni*o betweou Oaiaagcs in tort and 

hreacli o( ooutrnet). 

Jiroomc V. Sprok, (1005) 1 Oh. 5S0 at p. 000. 

-0 Un/cross v. (iront^ (1S77) 2 P.P.P. 400. 

“ Y. .1/o.s'oa. (1800) L.K. l p.p. 550. 


CHAPTER X. 

INJURIOUS FALSEHOOD. 

1. Injurious falsehood.—The name * injurious falsehood* 
is used as a convenient title for vrongs which consist in caus¬ 
ing damage to a person by making false statements or repre¬ 
sentations to others, while deceit consists in causing damage 
by making a representation to the party suffering the damage. 
These wrongs are: (6f) slander of title or of goods, (h) pass¬ 
ing off goods, (c) imitation of the name of another’s business. 

2. Slander of title or of goods.—The phrase ‘slander of 
title’ was formerly used to refer to disparagement of a person’s 
title to real property,^ but is nowadays a generic name for dis¬ 
paragement of property movable or immovable, coi'poreal or 
incorporeal.^ The disparagement need not necessarily’- relate 
to title but may be of any description, c.g., a false statement 
that a person’s house which he was proposing to sell was 
haunted.^ The phrase ‘slander of goods’ is used when the 

1 Brook V. Baxol, (1849) 4 Ex. 521 j Bav0nhill v. Vpcott, (1869) 20 
L.T. 233. For older eases, see Odgers, Libel and Slander, p. 70; eases 
are now rare. 

2 Malachy v, Soper, (1839) 3 Bing. N.C. 371 (plaintiff^s shares in 
a silver-mine); Gutsole v. Mathers, (1836) 1 M. &; W. 495 (that the 
jdaintiff’s tulips were stolen articles and he had no title to them) ; 
Green v. Button, (1835) 2 C. M. & R. 707 (defendant falsely asserting a 
lien on the plaintiff’s goods); Evans v. Harlow, (1844) 5 Q.B. 624 
(that the plaintiff had no patent for his self-acting syphons); Marsh v. 
Billings, (1851) 7 Cush. 322 (defendants, coach owners, induced custom¬ 
ers to believe that they were authorised by a hotel to drive guests from 
a railway station to the hotel while the plaintiffs were the coach 
owners really authorised); Hatchard v. Mege, (1887) 18 Q.B.D. 771 
(the plaintiff’s wine not ot the brand that it was represented to be, un 
less it bore the defendant’s labels); Dunlop Pneumatic Tyre Co. v. 
Maison Talbot, (1904) 20 T.L.R. 579 (the idaintiff’s right to import 
Michelin tyre denied) ; Alcott v. MiUar^s Karri and Jarrah Forests, 
(1904) 91 L.T. 722 (plaintiff’s timber and its usefulness for street¬ 
paving purposes decried); Lyne v. Nicholls, (1906) 23 T.L.R. 86 (false 
statements as to circulation of the plaintiff’s newspaper by the defen¬ 
dant’s newspaper); British Bailway Traffic # Electric Co. v. C. B. C. 
Co., (1922) 2 K.B. 260 (the defendants being described as owners of 
the plaintiff’s motor lorries). 

3 Barrett v. Associated Newspapers, (190.7) 23 T.L.R. 666* see 
also Casey v. Arnott, (1876) 2 C.P.I). 24 (that the plaintiff’s shin was 
unseaworthy). 

T—54 
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(lispju'ajieinent relates In ^m)oc1s or iiiercbauclise. The dispavage- 
iiH'ir inay he by (iepi'eeiafing the (puility or pointing out some 
otise” defect, c.r/.. a false statement alleging .i’s goods to be an 
infringement of />'s tratle mark and warning .I’s customers not 
to luiy tliem.^ The Itniding case of Rutcliffc v. Evans^ is an 
instance of a false i-ein*eseiitation about business. The defend- 
aiit was lield liabb^ for publishing in his ncwsiiaper a false 
statenu'ut that the plaintiff liad ceased to carry on his business 
aiul that his firm did )iot then (‘xist, and thereby causing loss 
of custom to the plaintiff. 

3. Points to be proved in an action for slander of title or 

of goods.—Tile ('ssential ingredients in the aetion are damage® 
and malice."^ The ]daintitf must prove the following ])oints:® 

(i) Publication of a false statement.—That the defen¬ 
dant ))ublisiied a false statement or representation. It is for the 
]daintiff to pro\e the falsehootl or nntrulh of the statement 
while in the ease of a defainatoi'y statement the law presumes 
it to he false until tin* contrary is proved.® The statement may 

be oral oi* writt(*n and eourts in Kngland do not make anv sncli 

% 

distinetion as hetwi^en slander ami libel. 

(ii) Disparagement.—That tlie said publication dis- 
])araged llu‘ jilainfiff’s jiroperty or business. If it disparaged 
also Ids reputation direetly ov indirectly, then an aetion for 
defamation will also lie. The prineiples applicable to the in¬ 
terpretation of alleged tlefamatory statements apply here also.^® 

■i irreu V. IIV,7(/, (IsnO) L.U. 4 Q.B. 7C0; J^oVitis v. Hinl's, (1872) 
L.K. i:i K(i. 355; Vict.'t v. Brool's^ (ISSO'l 15 Cli. P. 22; .PwrHet# v. 
'Tal', (18S2) 45 L.T. 743; .I/otrr.s'o/f v. Lithifft: Extract of Meat Co.> 
(1882) 45 L.T. 757; Skinuer A'- Co, v. 8/irfr .V Co., (1803) 1 Cli. 413; 
}\ot/aI Baling Powder Co. v. tVright^ CrossU'if A'- Co., (1000) IS R.P.C. 
05;' Xcmichand v. Wailarr, (1007) T.L.P. 34 Cal. 405: 11 C.W.N. 537. 

(1802) 2 Q.B. 521; altovo Chap. VIT, para. 80, 

f* MaJocht/ V. Soper, (1830) 3 Bing. X.C. 371. 

7 Pater v. Baker, (1847) 3 C.B. at p. 844; Tlatseg v. Brotherhood, 
(1880) 15 Oil. 1). 514; 10 Hi. P. 38(1. 

s Bot/ol Baking Powder Co. v. Wright, Crossh'g A* Co., (1000) 18 
B.B.C. 05, 104; see nfso Mafachg v, Soper, (183(1) 3 Bing. N.C. at 
p. 38(1; AVHif>/»n;n? v. above: Imperial Tobacco Co. v, J5o/i«an, 

(1027) 4(1 O.L..T. 455: A.T.B. 1028 Cal. 1. 

0 Pater v. Baker, (1847) 3 O.B. at p. 8(18; Burnett v. Tal-, (1882) 

45 L.T. 743. 

10 Oritjith.'i V. 7>'oi». (1011) 27 T.L.K. 346; Cundeg v. Lertvill d 
pike, (1008) 24 T.L.K, 584; Leetham v. Bank, (1012) 57 Sol. Jour. 111. 
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A person is entitled to ‘pnlt*' his own goods, e.g., by saying 
that his goods are the best in the market or even that they are 
superior to the plaintiff's. No action lies for such statement^ 
as a purchaser does not usually rely on them to the exclusion 
of his own judgment.Besides if an action were allowed, 
it would enable traders to use it as a means of advertisement. 
In White v. the defendant, a chemist, was held not 

liable for a statement contained in wrappers affixed by him to 
the plaintiff’s bottles of Mellin’s Food, which the defendant 
sold in his premises, that the public were recommended to buy 
the defendant’s (Dr. Vance’s) food for infants and invalids 
and that ‘*it was more healthful and nutritious than any pre¬ 
paration yet offered.” But if the defendant makes any un¬ 
true statement of fact about the plaintiff’s goods, it is another 
matter.^^ 


(iii) Damage.—That the said publication caused spe¬ 
cial damage as a natural consequence,^^ e.g., loss of business, 
customers, a bargain, property, income or profits, or costs in¬ 
curred b 3 ^ being compelled to defend his title, 

(iv) Malice.—That the statement was published hy the 
i.e,, some motive other than a hona fide claim of right. 
ke., some motive other than a ho7ia fide claim of right.^^ 
Absence of belief in the truth of the statement will be conclu- 


lO-a Below Chap. XIV, para. 54. 

11 (1895) A.C. 154; see also Hubhuck v. Wilkinson, (1899) 1 Q. 
B. 86; ef. Lyne v. Nicholls, (1906) 23 T.L.R. 86. 

12 Young v. Macrae, (1862) 3 B. & S. 264. 

13 Hatcliffe v. Evans, (1892) 2 Q.B. at p. 530; above Cliap. VII, 

para. 89; see also Ea^don v. Lott, (1854) 15 C.B. 411; Barrett v. 
Associated Newspapers, (1907) 23 T.L.R. 666; Leetham v. Bank, 

(1912) 57 Sol. J. Ill; Ajello v. Warsley, (1898) 1 Ch. 274; where the 
statement is partly bona "fide and partly mala fide, the damage must be 
shown to result from the latter part; per Parke, B., in Brook v. Bawl, 
(1849) 19 L.J. Ex. at p. 115. 

3-4 As to confusion in this context due to the use of the term 
hnalice in law^ see per Scrutton, L.J., in Shapiro v. La Morta, (1923) 40 
T.L.R. at p. 203. 

15 On this subject, see Wren v. Weild, (1869) L.R. 4 Q.B. 730; 
Whits V. Mellin, (1895) A.C. 154; Halsey v. Brotherhood, (1881) 19 Ch. 
D. 386; Dunlop Pneumatic Tyre Co., Ltd. v. Maison Talbot and others, 
(1904) 20 T.L.R. 579; Balden v. Shorter, (1933) Ch. 427; Imperial 
Tobacco Co. v. Bonnan, (1927) 46 C.L.J. 455: A.I.B. 1928 Cal. 1; as 
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sivc eviclonc'C of malice, but a merely careless publication of it 
is not by itself eiioujrb. 

4. Remedy for slander of title or of goods.—The remedy 
is an action for dainajres or an injunction or both.^® The 
measni’e of daniajios would l)e the ]ieeiiniary equivalent of 
tin' loss sustained as a natural consequence of the disparafre- 
ment. The amount may also vary according: to aggravating or 
mitigating circumstances in tin' (*ase. The relief by 
way of injunction is a necessary and apiiropriate one for pre¬ 
venting futnr(' injury to business. In an action for an injunc¬ 
tion tlie ])laiii1itr need not prove that damage has actually been 
sustained, but it is euoimb il' In* shows that damage must or 
will necessarily result.^'^ 

5. passing off goods.—The aetion for passing off goods is the 
remedy for a false r-'preseidation teinling to deceive purcha¬ 
sers into believing that tlie goods which the defendant is selling 
are really tlu' plaintiff's.^® The rei>reseutatiou may bo by a direct 
statement to that effeet,^^ or as is more usuallv the ease, bv 
condnet by way of using the distinctive mark, name, design, 
g(*t-r(p or appeai*ance of another's goods. In an action for 
])assing olf, tlie jilaintitV need not jn'ove either an intent to 
deceive^® or actual ilamage.-^ It is enough if he shows that 
the eondnet of tlu* defendant was calculated or liUelv to deceive 


to the sense of duty of :\n agent or nttornoy, see Uarpravc v. Le Breton, 
4l?nr. IVoison v. Bei/nohi.-i, At, it Al. 1 (,nttorney): 

Siewtird v. Voiz/ir/, (1S70) Tj.R. 5 (^.P. 1'2'2 (ngeut); JPitt v. J)onorfl/i, 
(18lli) I At. & S. do!) (near relation and privy in estate). 

n* It survives to legal rej^resentatives unlike the aetion for defa* 
Illation; ITdtcJiarti v. dfr/zc, (1887) IS Q.U.D. 771. 

17 jr/if/f V. MfKiii, ahovo; Brifi<h Bu. Traffic 4' Electric Co. v, 
C, B. C. Co., above. 

18 Per James, Tj.J., in Singer ^f( 1 chine ^fanufacturerii v. 

(1870 2 rii.D. 434, 47)1: in appeal (1S77) 3 A.C. 37t>: Singer Mann- 
faeluring Co. v. I^oog, (18,80) IS ni.T). at p. 412; in appeal (1SS2) 8 
A.r. 15. As to history of this aetion, ,v<'c Kerly, Trade Alarks, p. 2; 
Uoldsworth, Vol. VTTT, p. 430. The action ^Yas developed during the 
10th century. 

10 y|hi,s(ror//( V. lI'ohaA'hi/. (1800) L.K. 1 Eq. 518. 

CO Singer ^fachine ^[annfaeturers v. TTiJ.^oh, (1877) 3 A.C. 376, 
301, per Lord Cairns; Johnston v. Orr-Ewing. (1882) 7 A.C. 219; CelluJar 
Chthing Co, v. Ate.r/oH, (1800) A.C. 320; Spalding v. Carnage, (1915) 
84 L.J. Ch. 449. 

Cl Blofiehl v. Pagne, (1833) 4 B. Ad. 410; Jag v. todler, (1888) 
40 Ch. D. at p. 45C; Jo?nistoii v. Orr^Ewing, above. 
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or mislead the public, i.e., the unwary or incautious and not 
the careful or intelligent purehaser.^s On proof of this fact 
the plaintiff is entitled to an injunction, and even to nominal 
damages though deception and damage have not actually 
resulted.Originally the common law courts insisted on 
proof of fraud,25 but courts of equity intervened by granting 
injunctions even in cases where the imitation of a trade mark 
was made in ignoi'ance, provided such imitation was likely to 
deceive or mislead the public.^ The doctrine of the equity 
courts was accepted as part of the common law after the amal¬ 
gamation of the two sets of courts by the Judicature Act.^ Its 
effect was that a trade name or mark came to be considered as 
a kind of property.^ In England the Trade Marks Aets,^ have 
completed this process by providing for registration of trade 
marks by their owners. On registration the owner of a trade 
mark® is entitled to its exclusive use and can sue for infringe- 
menc on the strength of the certificate of registration.® In India 

22 See cases in note 20 at p. 428. 

23 Singer Manufacturing Co. v. Loog, (1882) 8 A.O. 15 at p. 18. 

24 Meddaway v. Bentham Biemp Spinning Co.y (1892) 2 Q.B. 639, 
644; Spalding v. Carnage^ (1915) 84 L.J. Ch. 449; Majee Jamal Co. 
V. Ahdul Kareem & Co., (1933) I.L.R. 57 Mad. 600 : 66 M.L.J. 440; 
cf. Malayan Tobacco Distributors, Ltd. v. The United Kingdom Tobacco, 
A.I.R. 1933 P.C. 138. 

25 Crawshay v. Thompson, (1842) 4 M. & G. 357.. 

1 Millington v. Fox, (1838) 3 My. & Cr. 338. 

2 See eases in note 20 at p. 428. It is interesting to note that a similar 
process of extension of the remedy for fraud to cases of careless misrepre¬ 
sentation was arrested by Derry v. Peek, above Chap. IX, para. 8. As 
to distinction between an action of deceit and a passing off action, see 
Bourne v. Swan 4'Fdgar, Ltd., (1903) 1 Cli. 211, 266, 227, per Parwell J. 

3 Singer Machime Manufacturers v. Wilson, (1876) 2 Ch.D. 434, 
441, 442, per Jessel, M.R.; p. 451, per James, L.J.; p. 454, per Mellish, 
L.J.; Warwick Tyre Co. v. New Motor and General Rubber Co., (1910) 
1 Ch . 248, 255, per Neville, J. ; see also per Lord Westbury in EJelsten v. 
Edelsien, (1863) 1 Ue G. J. & S. 185, 199; Powell v. Birmingham 
Vinegar Brewery Co., (1894) 3 Ch.'' 449; (1897) A.C. 710.; Wulfing v. 
Jivandas &• Co., (1924) I.L.R. 50 Bom. 402. 

4 The first statute was of 1875 (38 & 39 Viet., c, 91). The one now 
in force is that of 1905 (5 Ed. 7, c. 15) amended up to 1919. 

5 S, 2. It includes a device, brand, heading, label, ticket, name 

signature, word, letter, numeral or any combination thereof. * 

6 Ss. 39 to 41. The remedy under the statute is concurrent with 

the common law action; s. 45. As to the difference between the two 
actions, see Kerly, Trade Marks, pp. 436, 460; Clerk & Lindsell Torts 
pp. 787, 788. ' ' 
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there is no such legislation and the rules of the English common 
law in passing off actions are followed.'^ 

6. Points to be proved in an action for passing off 
goods.—The plaintiff must prove that his goods were known to 
the I'uhlic by some distinctive name, mark, get-up, appearance, 
or i)adge. and tliat the defendant’s use or imitation of the name, 
mark, ele., was likely to mislead the public into believing that 
the defendant’s goods were the plaintiif’s.s Where the imita¬ 
tion is of some well known device, design, or get-np, chosen by 
the plaintiff, it would ordinarily be fraudulent and deceptive. 
Where names or words are eliosen to refer to an article, the 
position is less sim]>Ie. If the name or word is peculiar and 
uncommon and arbitrarily chosen by the ]>laiiitiff tor his goods, 
lie can easily establisli that the imitation of it by another was 
fraudulent.^ l>ut it is a different matter if the words are ordi¬ 
nary or descriptive.^® Every person has a right to the use of 
the English or any other language and one trader cannot 
complain of the use of a name by another unless it lias acquir¬ 
ed a distinctive application to tlie plaintiff s goods. For 
instance, it was held that the word ‘naptha was descriptive of 
the article and could not he monopolised by one trader.A 


7 The liritiNhi Amerivuu 'Toixicco Co. v. Mahhooh Bulsh, (1910) 

I.L.K. Cal. 110, 117 : Ifi C.W.N. 280; nontiah v, Jiu/f/cniath if' 
Co., (1014) I.L.R. 42 Cal. 202 : 10 C.W.N. 1; Tobacco Co. v. 

Jionuati, (1024) I.L.R. 51 Cal. 802 (P.C.) ; 51 I.A. 209; WiAfing v. 
Jivantlos (S' Co., (1924) I.L.R. 50 Bom. 402 : 28 Bom.L.R. 243; Hajee 
Jamot, dr., Co. v, Abdul Karcoin Co,, (1933) I.L.R. 57 Miul. 600 : 66 
M.L.J. 400; Anglo-Indian Drug tf- Chemical Co. v. Swaslilc Oil Mills Com 
( 1934) I.L.R. 59 Bom. 373. 

8 Per Lonl Ilorscholl in Leahg. KelJg and Leahy v. G^orcr, called also 
as the 'IVo D case (18931 10 R.P.C. at p. 155 (H.L.) : Korly on Trade 
Marks, p. 583. It docs not matter how long the plaintiff's trade mark 
was known if it was long enough in the market to be known; Somerville 
V. Schcmhri, (1887) 12 A.C. 453; Badi.^chc Aniline Co, v. TejpalU (1903) 

5 Bom.L.R. 1025. The plaintiff cannot ask a witness ns to whether 
the public will be misled or (bveived but the .iudge must decide it for 
himself- Bourne v. Sana oad Edgar, Lid., (1903) 1 Cl», 211, 224. 

0 Ford V. Foster, (1872) L.R. 7 Ch, 611 (‘Eureka* for shirts); 

Nath Y. The Vnion Drug Co., A.I.R. 1926 Cal. 837 (‘Urea 
Stibamine’ for a drug); Vnani Danaldiatm v. jronidun?, A.I.R. 1930 

10 Cf. s. 44 of the Trade Marks Aet of 190o. 

n FeU V nedleuy (1930) 20 T.L.R, 69; such would be the ease of 
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brewet who had been in the habit of putting on his bottles a 
label with the words ‘‘nourishing stout” could not restrain 
another brewer from using these words on his labels.But 
even a descriptive name may acquire a special and exclusive 
application to a personas goods. In that case he has a right to 
restrain another's use of it. In Reddaway v. Banham^^^ the 
words ‘camel hair belting’ were held to have acquired a special 
application to the plaintiff’s goods of that description, and the 
defendant was restrained from using those words for his 
article. It is not merely an exact but even a colourable imita¬ 
tion of a mark or name that will be restrained if it has a 
tendency to mislead the public.A name which had a special 
and secondary sense with reference to a person’s goods may 
cease to h^ve it and become one of general application or 
piihlici juris, by being employed by others, e.g., “Harvey’s 
sauce,” “Liebig’s extract of meat.If however it is ambi¬ 
guous whether a name is a distinctive or general one, it is the 
duty of a person adopting it to take care that he does not mis¬ 
lead. For instance the name ‘Corona’ was used by the plain¬ 
tiffs for a long time as distinctive of a brand of cigar. But 
the name was also used by manufacturers to denote a certain 
size of cigar. It was held that the name being ambiguous, the 
defendant should be restrained from selling a cigar of any 
other brand as ‘Corona’ unless it was made clear to the 
customer that it was not the ‘Corona’ brand.Whether 


a new name of a patented article after the patent had expired, e.g. 
Linoleum Manufacturing Co. v. Nairn, (1878) 7 Ch.D. 834. ^ 

12 Magget v. Finaiater, (1873) L.R, 17 Eq. 29; cf. Cellular Clothing 
Co. V. Maxton, (1899) A.C. 326; Grand Hotel Co. v. Wilson (1904) 
A.C. 103. 

1-1 (1896) A.C. 199; see also Montgomery v. Thompson, (1891) 
A.C. 217 (‘Stone Ale'); WoUierspoon v. Currie, (1872) L.R. 5 H.L. 508 
(‘Glenfield Starch'); Professor Jaegar v. Jaegar Co., (1927) 43 T.L.B 
220 (‘Jaegar’); Pe^daxoay v. Hartley, (1931) 47 T.L.R. 266 (Leehat's 
camel-hair belting) . 

, 1-4 E.g., Iron-Ox Bemedy Co. v. Co-operative Wholesale Society 
(1907) 24 R.P.C. 425; the plaintiff selling a medicine known as “Iron- 
Oxide tablets". 


15 Lazenhy V. White, (1871) 41 L.J. Ch. 354-n; lAelig^s Extract 
Meat Co. v. Hanbury, (1867) 17 L.T. N.S. 298; Wulflng v Jivandas 
Co., (1924) I.L.R. 50 Bom. 402. 


of 

& 


16 Havana Cigar and Tobacco 
1 Cb. 179. 


Factories, Ltd. v. Oddenino, (1924) 
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the plaiiitiit' has established a reputation for the name, mark, 
etc., of his goods, and whether the defendant’s mark, name, 
etc., is so similar as to mislead purchasers would depend on all 
the circumstances of the case.^*^ If an intent to defraud is shown, 
it would of course go a great Avay to prove probability of decep¬ 
tion.A manufacturer of goods as well as their importer or 
vendor can accpiire a right to an exclusive name, mark, etc.^^ 
A p(u-sou who has himself, pirated another's trade mark can- 


IT t'or iiistiuiri's in India sec: C'lil.— liarlou' v. (1S97) 

I.L.K. L’4 (’al. ;ili4 : 1 (’.W.N. ‘JSA; St midiand v. H'd/^u'C, (1907) I.L.R. 

;{4 t al. 49r> : 11 t'.W.X. A;i7; Juala Frasod v. Minuin Lat, (1909) l.L.R. 

:i7 C’al. 1204; Moolji Hicva tV Co. v. Kamjiin AJi, A.l.R. 1930 Cal. 078; 
I)nin’ri<il J’olifirca Co. 'lohucco ( 0 ., (19-4) 40 C.L.J. 130j 

XiUh V. At, A.I.H. lOiUi C:il. 1274 : 34 l.tV.X. 374. 

Jloni.—V. Di'o::, (1900) I.L.K. l23 Rom. 433 : 3 Rom.L.R. 

1; VotU Lol V. iiurditl O'- Co., (190.")) I.L.K. 30 Rom. 01 : 7 Boiu.L.K. 
1273; Jhrhcrt Hliilworfhj v. JonnunUn^, (1937) I.L.K. i)2 Bom. 328 : 
30 R(>m.L.K. 514; U'ulpnf/ v. Jivaudos 0‘ Co., (1934) l.L.R. 50 Bom. 
403 ■ 3S Rom.L.K. 343; Mitiihavji Co. v. Cciitrol ludta O'- Co., (1916) 
I.L.TL 4l Rom. 49 : 18 lUnn.L.K. 300; AH.o/o LidOi» ilrw;; O’* C/iCHii* 

cals ('o. V. SwastiL- Oil Mdh, Ltd., (1934) I.L.K. 59 Bom. 373 : 36 
Bom.L.K. 1105 

^Uul.— Thomas v. I'irasami, (18S3) I.L.K. 0 Mad. 108; Laicrgnc 
V. Jlooprr, (1884) I.L.K. 8 Mod. 159; Xoorooditn Sahib v. Charles 
Sowdc)}, (1904) 15 M.L..I. 45; Abdtd Kaittm v. A/nlid Jvdivt’m, A.l.R. 
1931 Mod. 401; CciiKotachatam v. liajofioi'al, (1933) I.L.K. 55 Mad. 
OGO : 03 iM.L.d. 508; Jiatchani v. A.l.R. 1930 Mnd. 8 

(proof tliat tlie mark is assorintod with plaintiff in public mind ncces- 

sa ry). 

All.—r/Ki/d//Hi/ Shanua v. Jofioauath Das, (1933) l.L.R. 44 All. 
008 : 31 A.L.d. 551; Jiifjfii Lai Kamalapet v. Swadeshi Mills Co., 

(1938) I.L.K. 51 All. 183 (R.C.) : 50 I.A. 1. 

—IJnaiii Dawa}:hana v. llamdard, A.I.K. 1930 Lah. 999; 

Das V. }\., (1938) I.L.K. 9 Lah. 491. 

A- Co. v. Patel, (1934) l.L.R. 3 Rang, 378; 

Match Co. V. Adamjer, (1938) l.L.R. 0 Kang. 331; Chwau Swee v. 
National Carton Co. A.I.K. 1930 Kang. 330; 7-:. .1. Match Coi v. K. 
Match (o,, A.I.K, 193*1 l\ang. 31; (iasptrtV Co. v. Ch\/C A 

Co., (19.14) I.L.K. 13 Kang. 300; v. 3fo/iomt’d, (1935) 157 

T.r. 902 (Rang.). 

IS Swedish Match Co. v. ddoHihe, (1938) I.L.K. 0 Kang. 221; 
V. Jlajapopala, (1928) 54 M.L.J. 044 : A.I.K. 1928 Mad. 
7; sec s. 3 of the Trade Atarks Act of 1905. 

19 Imperial Tobacco Co. v. Ro»h(I», (1924) l.L.R. 51 Cal. S93 
PC. ; 51 LA. 309; see also Dbrahim \. Dssa, (1900) l.L.R. 34 Mad. 
103; irc.s/ End Watch Co. v. RrrHo irofc/i Co., (1910) l.L.R. 35 Bom. 
435 ’: 13 Rom.L.R. 312; CoirtV A Co. v. Patel, (1934) l.L.R. 3 Rang. 
378; Gasper d'* Co, v. lA'ontj Chtjc d'- Co., above; Meera Sah^h v. 

~lAvr, A.l.R. 1938 Mad. 1. 
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not complain of an infringement of it.^o The above principles 
apply to the names or titles of books, periodicals, newspapers, 
ete.^^ An author can restrain the publication in his name of 
a book not written by him.^^ Foreign trade marks and trade 
names are protected in the courts of this country by reason of 
an International Convention for protection of industrial 
property. 


7. Imitation of the name of another’s business.—On 
principles similar to those of an action for passing off, an action 
will lie against a person for imitation of the name of another’s 
business if it is likely to mislead the public.^^ When a person 
uses his own name simpliciter for his business, there can be no 
right of action against him unless an intent to mislead is also 
present.25 If however he uses an added or abbreviated forih 
of his name he will be restrained on proof of probability of 
■deception. For instance a company called 'Short’s Ltd.,’ 
obtained an injunction against the defendant, Ernest Lewis 
Short, starting a new firm under the name of 'Short’s.’^ 


20 The Leather Cloth Co. v. American Leather Cloth Co.^ (1863) 4 
Ue G. J. & S. 137; The Leather Cloth Co. v. Lorsant, (1869) L.R. 9 Eq. 
at p. 352; For^ v. Foster, (1872) Li.It. 7 C3i, at p. 631; Sen v. Calces, 
(1919) 24 C.W.N. 155, As to the use of the word ‘patent’ for unpatent¬ 
ed articles of plaintiff, see Marshall v. Foss, (1869) L.R. 8 Eq. 651; 
Lee V. Matey, (1869) L.R. 5 Ch. 155; Cochrane v. Macnish, (1896) A.C. 
225. 

31 Sohove V, SchmMiclce, (1886) 33 Ch.D. 546; Sorthwiclc v. The 
Fvening Post, (1888) 37 Ch.D. 449; Walter v. Emmot, (1885) 54 L.J. 
Ch. 1059; Licensed Victuallers^ Newspaper Co. v. Bingham, (1888) 38 
Ch.D. 139; Henry Blackloclc Co. v. BradshaiFs Publishing Co., (1926) 
43 R.P.C. 97; Muniswami y. Bajagopala, (1928) 54 M.L.J. 644. 

22 Lord Byron v. Johnston, (1816) 2 Mer. 29; Barnard v. Pillow, 
(1868) W.N. 94; Martin v. Wright, (1833) 6 Sim. 297. 

23 The International Convention as revised at Washington, 1911; 
see Kerly, Trade Marks, p. 812; Wulfing v. Ji/vandas 4" Co., (1924) 
I.L.R. 52 Bom. 402. 

24 Leather Cloth Co. v. American Leather Cloth Co., (1865) 11 

H.L.C. 523; Hormus Ardeshar v. Ardeshar Cowasji, (1934) I.L.R. 61 
Cal. 571. 

26 Lodgers {Joseph) Sr Sons v. Lodgers. (W. N.) # Co., (1924) 41 
R.P.C. 277, per Romer, J., see also Burgess v. Burgess, (1853) 3 De G. 
M. ^ G. 896; Turton v. Turton, (1889) 42 Ch.D, 128; Kingston Miller 
S' Co. V. Thomas Kingston 4‘ Co., (1912) 1 Ch. 575; Jameson 4" Co., y. 
Jameson, (1898) 15 R.P.C. 169; Jaifs Ltd. v. Jacobi, (1933) Ch. 411; 
Harris, Ltd. v. Harris, (1933) 50 T.L.R. 123. 

1 Short^s Ltd. V. Short, (1914) 31 R.P.C. 294; cf. Van Oppen & 
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The Indian Companies Act^ enacts that a company cannot be 
registered in a name identical with another’s or so closely 
resembling it as to be calculated to deceive. The National Bai^ 
of India got an injunction against a new bank started under 
the name of *‘the National Bank of Indore. 

8. Use of another’s name without injury to his trade or 
businessj—There is no right to sue when the use of the name of 
the plaintiff or his property does not injure his trade or bush 
nessA An action to restrain the defendant from using a name 
for his villa similar to that of the plaintiff’s was dismissed, 
though such use might cause inconvenience to the plaintiff.® 
Similarly a person who was using the words “Street London'’ 
as his telegraphic address failed to get an injunction to prevent 
a baiik using the same words.® The use of a person s name by 
another may be defamatory as where the name of a doctor of 
repute is used without his authority to putf some quack 

medicine.'^ 

9. Remedy for ‘passing off.’—The civil remedy is an 
action for passing off. Besides, a criminal prosecution is also 
available for the offence of using a false trade mark or pix)- 
pcrty mark,® but not if the person using the mark had no intent 

Co. LUh V. Van Opprn, (1803f 20 R.P.C. Ca7; ]^odficrs {Joseph) & 
Sons V. Rodfjcrs (IP. N.) .V* Co.. (1024) 41 U.P.C. 277; TTiUtam v. 

Goff'rt'ilOy (1030) 61 334 (P.C.) : A.T.R. 1031 P.C. 1 ■ 

c Ai*t VTI of 1913, 11 (1): in England the Coxnpamos (Consoli 

datioiO Act, 1008, s. 8 (1); see Tnssaud v. Tussaud. (1800) 44 Ch.D. 
678; Cheshire and Manchesier Brewerp Co. v. Manchesler Bretcery 

Co.. (1800) A.C. 83; ratm/tne Juice Co. y. rnkrdtne Extract Co., 

(1000) 83 L.T. 269; Fine Cotton ^pbincr.C A.'Jjiociafton v. Hanrood Ciwft 
fpf Co., Lid., (1007) 2 Oil. 184: Ponnan <V- Co. v, Ilenrp ifeadou’S, Eta., 
(1922) 2 Oh. 232; Socictij of dfotor Manufaciurers and Traders v. 3fofor 

Manufactnrc'rs Insurance Co., (1026) 1 Oi. 676. oa 

a National Bank of ?ndm v. A'ntionnt Bank of Indore. (19-1) -A 

Bom.L.R. 1181. . t ^ 

^ Vu Jioulay v. O.) Houlay. (ISeOI L.R. 2 P.C. 430, 441. per Lord 


Clielnisford. 

5 Bay V. Brownripfj, (1878) 10 Oli.T*. 204. 

fi Sirtet V. Union FanX' of Spain^ (1886) 30 Ch.T>. 156. 

^ DoeX-rcU V. Voufjall. (IPOOl 80 li.T. 556, where however the libd 
wns found njjoinst; sgo Also Tolley v. Fry Sons^ (1931) 33 « 

above Chap. VTI, pnrn. 20. 

s Ss. 478 to 489, T.P.C.; the Indian Merchandise Marks Act (!▼ 

. of 1880). For instances see 3fo?iflmfMad Faxa v. E., A.I.R. 1930 OudU360; 
Fanarsi 7)as v. E., (1928) I.L.R. 9 Lab. 49, 
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to defraud.® In the action for passing off, the plaintiff can 
ask for (a) damages, (5) injunction, (c) other appropriate 
relief like delivering up of the counterfeited articles. Damages 
represent the actual loss sustained by the plaintiff, Q.g.y fall in 
business and income,loss by reason of his being compelled 
to lower his prices to avoid being driven from the market,^ ^ 
damage to his trade reputation by reason of the spurious goods 
being inferior to the genuine ones.^^ He may elect between 
damages and an account of the profits obtained by the defend¬ 
ant after the commencement of the wrong.i^ ^ut neither 
damages nor profits are available against an innocent defend¬ 
ant who was not aware of the rights of the plaintiff in the 
particular name or mark at the time of infringement.^^ But 
an injunction is available against him.^s The plaintiff is not 
bound to wait till the infringement of a trade mark is repeated 
or till he gives warning and it is disregarded, because, ‘‘the life 
of a trade mark depends upon the promptitude with which it is 
vindicated.The court has also power to grant other appro¬ 
priate relief. If the defendant is found to have spurious arti¬ 
cles marked with the false mark in his possession, he can be 
ordered to remove the marks or deliver up the articles.^^ 


9 I.P.C. ss. 482-486. Tlie goods are liable to forfeiture; s. 9 of 
Act IV of 1889. 

10 Juggi Lal-Kamalapet v. The Swadeshi Mills Co., (1928) I.L.R. 
51 All. 182 P.C. : 56 I.A. 1. Bonnus Ardeshar v. Ardeshar Cowasji, 

(1934) I.L.R. 61 Cal. 571. 

11 Alexander v. Henry, (1895) 12 E.P.C. 360. 

12 Spalding v. Carnage, (1915) 84 L.J. Ch. 449. 

13 EdeJsten v. Edelsten, (1863) 1 Ue G. J. & S. 185; Slazenget v. 
Spalding, (1910) 1 Ch. 257. As to the nature of the account, see Lever 
V. Goodwin, (1887) 36 Ch.D. 1; Weingarten v. Bayer, (1905) 92 L.T, 
511; SaUay Mahomed v. Neogi, (1931) I.L.R. 10 Rang. 85. 

14 Slazenger v. Spalding, above; nominal damages may however be 

awarded; above p. 348. 

16 As to the form of injunction in particular cases, see Johnston v. 
Orr-Ewing, 7 A.C. 219; 13 Ch.D. 434; Slazenger v. Feltham, 

(1889) 6 R.P.C. 531. 

16 Per James, L.J., in 13 Ch.D. at p. 464. As to proof of acquie¬ 
scence of the plaintiff, see Mohideen Bawa v. Bigajid Perfume Manufac¬ 
turers, (1931‘) 'I.L.R. 10 Rang. 133. 

17 Slazenger v, Feltham, (1889) 6. R.P.C- 531; as to rights of 
innocent bailees, like the lien of a wharfinger over such goods, see 
JJpmann v. EVfcan, (3871) L.R. 12 Eq. 140; 7 Ch. 130; Moet v. Picleer^ 
^g, (1877) 8 Ch.I). 872. 
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10. other forms of injurious falsehood.—Apart from the 
above species of injurious falsehood, an action would lie for 
intentionally cansinp: dainagre to a person making any false 
statement or representation to another.^® For instance, in an 
early case,^® damages were awarded for a false statement made 
by the defendant to a person to whom the plaintilf was engaged 
to be married, that the plaintiff was a married woman and his 


own wife, with the residt that the plaintiff lost the marriage. 
In another case ,20 the plaintiff recovered damages for loss of 
business due to the defendant publishing a false statement that 
the ])Iaintiff's wife who was assisting him in his sho]i was guilty 
of adultery. Similarly an action would lie for loss due to a 
false statement that one of the assistants in the plaintiff s shop 
had a contagious disease .21 These statements though not defa¬ 
matory of the plaintiff are actionable under the category of 
injurious falsehood. In fact even a laudatory statement may 
be maliciously designed to cause and may cause damage. If A 
falsely and maliciously tells /t, a rich relation of V and a man 
of penurious disposition, that C did some generous act or was 
generous with his money, and thereby causes C to fall in B s 
estimation and lose a legacy or other benefaction, .1 would be 
liable to C'.22 But 110 action will lie if there is no malice. 
Wh&re the i>laintiff, a professional pianist, sued the proprietors 
of a music hall for making an erroneous announcement that she 
was appearing in the hall during a certain week, whereby she 
lost engagements elsewhere, it was held that the defendants 


made a hotia fide mistake and were not liable.-® 


IB Ratcliff V. Evans, (1802) 2 Q.B. 524. 

19 She-pertl v. Walctnan, (1661) 1 Sid. 79. See also Bison ▼. 
Holden, (1860) li.H. 7 Eq. 488 ( a statement that the plaintiff was • 

partner in a bankrupt firm.') 

20 V. (187fi) 1 Ex.D. 91. 

21 Per Lord Kinonirncy in Bruce v. J. M. Ltd., (1898) 1 F. 

at p. 330 (Ot. of Scss.) ; Gntloy, Libel and Slander, p. 151. 

22 This opinion was advanced by Sir John Campbell in his ar^* 
ment in Kcllg v. Partington, (1833) 5 B. & Ad. at p. 648. No action 
would however lie if the statement were true. 

23 Shapiro v. La Morta, (1923) 40 T.L.B. 201, 



CHAPTER XI. 

INTERFERENCE WITH CONTRACTUAL AND 

BUSINESS RELATIONS. 

1. Interference with contractual and business 

relations.—This kind of wrong was brought into prominence 
during the last century on account of the development of com¬ 
merce and industry and the rise of powerful combinations of 
various trade and labour interests. Courts have attempted to 
meet the situation by recognising a right of action in the fol¬ 
lowing cases: (a) procurement of a breach of contract, (b) 

conspiracy to injure a man in his trade, business or employ¬ 
ment, (c) improper interference by a single individual with the 
trade, business or employment of another. 

2. Procuring a breach of contract.—This was recognised 
as wrongful in Lumley v. Gye,"^ where an action was allowed 
against the defendant who induced a singer to break off her 
engagement to sing in the plaintiff's theatre. Formerly a per¬ 
son could seek relief for interference with his contractual rights 
only indirectly through remedies for other torts, e.g., action for 
causing loss of service by enticing or abducting a servant,^ 
action for slander of title or goods resulting in an intending 
purchaser of the property breaking his contract.^ Since 
Lumley v. Gye the invasion of such rights has become an inde¬ 
pendent tort. This case was followed in Bowen v. Hall^ where 
the defendant was held liable for procuring a brickmaker to 
break his contract of exclusive service with the plaintiff. It 
secured the approval of the House of Lords,® and was rested on 
a principle of wide application. “The principle involved in it 


1 (1853) 2 E. & B. 216. 

2 Above Chap. HI, para. 2. 

3 Above Chap. X, para. 2. 

4 (1881) 6 Q.B.D. 333. 

5 Qiitnn v. Leathern, (1901) A.G. 495, 510; South Wales Miaiers^ 
Federation v. Glamorgan Coal Co., (1905) AC. 239 hnown as the Stop- 
day ease; Jasperson v. Domvnion Totacco Co., (1923) AC. 709 (P.O.). 
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cannot be confined to inducements to break contracts of service 
nor indeed to inducements to break any contracts. The pidn- 
ciple which underlies tiic decision reaches all wrongful acts 
done intentionally to damage a particular individual and 
aetuaUy damaging him."*^ The doctrine of Lumley v. Gye can 
also be explained on the ground that a person who procures an 
illegal act, i.e., an act which is illegal on the part of the im¬ 
mediate actor, is liable Avhether that act is a tort or a breach of 
contract.'' 


3. Points to be proved in an action for procuring breach 
of contract.— In an action for this tort, the plaintiff must 
prove : (a) that there was a contract between himself and a 
thiid person, and (h) that the defendant procui*ed a breach 
of It knowingly, nc., with notice of the contract. It is then for 
the defendant to prove a lawful justification. 

4. Nature of contract broken. —Tlie contract may be of 
an\ description® and not merely a contract of service. An 
action was allowed against a person who induced a clerk of the 

plamtifi; to divulge the plaintiff’s trade secrets.® The contract 
must be a valid and subsisting one.i® 

5. Mode of procuring breach of contract.— The procure¬ 

ment of (I bleach of contract ma\' be by jiliysical violence or 
throat of it or of other liarm like pecuniarv loss, social 
or commercial boycott, or even by advice, persuasion or 
inducement. Tlic breach of contract must be the diivet 
consequence of the defendant's words or acts. The doctrine 
of Vicars^ v. that a person cannot be liable for caus¬ 

ing t le illegal act of another was disapproved in Boxven v. 

7 (1853) 2 E. & B. „t p, 233. 

V. Tobacco Co.. (1023) A.C. 700; lYationfll 

oor T CoiK^olidated Phonoaraph Co.. (190S) 1 Ch. 

V. F,„, r ■" 

Tclear^nhr'^^^ v. I7oiwfon (f* Co., (100,3) 1 K.B. SI; see also Exchange 
iciegiaph Co. v. Oregori/ Co.. (1800) 1 Q.B. 147. 

nfiooi ^ y *dso Be Francesco v. Bamnm, 

11 (1S06) S East. 1; above, aiap. VII, para, ^S. 
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and is no longer law. When the inducement is accom¬ 
panied by threats or proceeds from a powerful person or 
organisation like a trade-union, the causal connection would 
hardly be open to doubt.^^ On the other hand, a gentle and 
friendly advice given by the defendant to another who had rea¬ 
sons of his own to act as he did may make the defendant's res¬ 
ponsibility doubtful. Between these extremes there may be 
various degrees of causal connection and it is a question of 
fact in each case whether it is established.^^ 

6. Malice.—The plaintiff need not prove malice. It is for 
the defendant to prove a lawful justification, because know¬ 
ingly to procure a breach of contract is prima facie wrongful.^® 
In some of the earlier cases, it was usual to speak of the wrong 
as 'maliciously procuring a breach of contract.'^® This led to 
the impression that malice in the sense of ill will or intent to 
injure was the gist of the action. The true rule was laid down 
by Lord Macnaghten in an oft-quoted passage in Quinn v. 
Leathern 

“The decision in I/wmley v. Gye. was right, not on the ground of 
malicious intention—that was not, I think, the gist of the action—^but on 
the ground that a violation of legal right committed knowingly is a cause 
of action, and that it is a violation of legal right to interfere with con¬ 
tractual relations recognised by law if there be no sufficient justification 
for the interference.” 

7. Justification.—The scope of justification in this class 
of cases is uncertain and has not been clearly defined.^® The 
broad principle underlying it may be stated to be that the 
defendant should have acted from a hona fide sense of right or 


12 (1881) 6 Q.B.D. 333. 

13 "Bead v. Friendly Society of Operative Stonemasons, (1902) 2 K.B. 
732, 737; see also Temperion v, Bussell, (1893) 1 Q.B. 715, 726. 

1^ For instances, see Allen v. Flood, (1898) A.C. 1; Denahy and 
Cadehy Main Collieries, Ltd. v. Yorlcshire Miners* Association, (1906) A.C. 
384; Stott V. Gamble, (1916) 2 K.B. 504. 

15 South Wales Miners* Federation v. Glamorgan Coal Co., (1905) 
A.G. 239, 250; see Fred-WiXkins v. W€aA)er, (1915) 2 Ch. 322. 

16 e.g., Bowen v. Hall, (1881) 6 Q.B.D. 333 ; Temperton v. Bussell, 
(1893) 1 Q.B. 715: see also Bead v. Friendly Society of Operative Stone¬ 
masons, (1902) 2 'k.B. 732 at pp. 738, 739; Khrniji Vassonji v. Narsi. 
(1914) I.L.R. 39 Bom. 682: 17 Bom.L.R. 225. 

17 (1901) A.C. at p. 510. 

18 Vratt Y. British Medical Association, (1919) 1 K.B. 244, 265; 
see also Pollock, Torts, p. 333; 36 Har. B.B. 663; 39 Har. L.B, 749., 
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dut 3 ’.^® In considering whether the cireiunstances warrant a 
right or duty, regard should be had to the nature of the con¬ 
tract broken, the position of the parties to the contract, the re¬ 
lation of the defendant to them, the grounds for procuring the- 
breach, the means employed for the purpose, etc .20 Some 
instances of justification ma\^ be mentioned as bejmnd question; 
e.r/., assertion of a claim under a prior or inconsistent con¬ 
tract ,21 advice of a parent to his daughter to abandon her en¬ 
gagement with an unworthy suitor .22 The right or duty must 
be one that can be recognised b.v reasonable men. A person has 
no right to interfere with anotlier's contract merely because it 
is to his benefit or advantage, as where a pei*son desires to 
secure the services of a skilled workman alread^^ engaged by 
another and induces him to leave his emplo3’'er,23 It is no ex¬ 
cuse that the defendant acted ho7ia fide or had no ill will to- 
uards the plaintiff. Proof of a dishonest or malicious intent 
will of course negative a just cause or excuse. A conspiracy 
to )>rocure a breach of contract would be evidence of such 
intent.24 The principle of justification appears therefore to 
be analogous to that of qualified privilege in the law of defama¬ 
tion. But while the application of the principle in the law of 
privilege is well-settled and rarely presents any serious diffi¬ 
culty, 2 ^ it is liere beset with highly controversial issues of 
economic and social policy. Courts are often called upon to 
pronounce on the propriety of modern methods of industrial 
competition, a subject on which opinion is sharply divided* 
among large sections of the community. 


19 GJamorfjan Coal Co. v. South Woles Miners* Fedn'afion, (1903) 2 

Iv.B. 545 at p. 509. ^ 

20 Per Roraer, L.J., iu (1903) 2 K.B. at p. 574. 

V. National Association, of Operative Plasterers, (1909) 
1 KB. 310. 337; as to performance of a statutory duty; see Stott v. 
Gamhle, (1916) 2 K.B. 504. 

\t '' Tj.iT.. in (1903) 2 KB. 577: see also Khunji Vassonji 

^ (1914) I.L.R. 39 Bom. 6S2: 17 Bom.L.R. 225: Jeklisondas v. 

Panchoddas, (1916) I.L.R. 41 Bom. 137: 19 Bom. L.R. 12. 

2 n Bowen v. Hall, above; .w (1903) 2 K.B. at p. 574. 

2-i Sweeney v. Coote, (1906) 1 Ir. R. 51; Pratt v. British Medical 
Awemtton, (1919) 1 K.B. 244; see also Kearney y. Lloyd. (1890) 26 L.R. 
r. - . A mere conspiracy without the breach occurring before the action 

action; De Jetley Alarlcs v. Greenwood (Lord), (1936) 1 

ob3« 

25 A controversinl instniico is tho ease of libels bv trade-protection 
societies; above, Chap. Vn. para. 56 
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8. Illustrations of justification.—In the weU-known case 
of the South Wales Miners^ Federation v. Glamorgan Coal 
Co./ the officials of a trade-union were held liable for ordering 
a large body of workmen, 1,00,000 in number, to strike or stop 
work on a particular day in breach of existing contracts with 
various collieries, and it was held to be no excuse that they had 
no ill will towards the employers but acted honestly for the 
purpose of preventing the attempted reduction of the price of 
coal by merchants and middlemen and the consequent fall in 
wages of worlonen. This case in so far as it held that the fur- 
tiierance of a trade dispute was no excuse, ^vas nullified by the 
Trade Disputes Act, 1906.2 Similarly ih was held that a trade- 
union was not justified in inducing workers to remain on strike 
in breach of their contracts for the purpose of putting pressure 
on their employer and preventing his evading or breaking 
another independent contract.^ In Tcmperton v. Russell,"^ the 
defendants, members of a committee of trade-unions of buil¬ 
ders, were held liable for maliciously procuring a breach of 
contract though they had no personal ill will towards the plain¬ 
tiff but intended thereby to compel the plaintiff to stop supply¬ 
ing building materials to a firm of builders who had refused to 
obey certain rules laid down by the unions. The fact that in 
these and similar eases the defendants acted honestly in the 
ultimate interests of themselves or their class was not accepted 
as a sufficient justification. On the other hand, in Brimelow v. 
Casson,^ it was held that the defendants, members of a theatri¬ 
cal association called the Joint Protection Committee, were 
justified in inducing theatre proprietors not to allow the plain¬ 
tiff, a theatrical manager, the use of their theatres either by 
breaking contracts already made or by refusing to enter into 
contracts, because the defendants thereby wanted to stop the 
under-payment by the plaintiff of his chorus girls who were, 
for want of a living wage, forced to supplement their earnings 


1 (1905) A.C. 239; see also Larkin v. Long, (1915) A.C. 814. 

2 Below, para. 9. 


2 Smithies v. National Association of Operative Plasterers, (1909) 1 
K.B. 310, 337; see also Conway v. Wade, (1909) A.C. 506; below nam 

4 (1893) 1 Q.B. 715. ' ^ ' 

5 (1924) 1 Ch. 302; see Sir F. Pollock's article in support of this 
decision in 40 L.Q.R. p. 139; but see Salmond, Torts, p. 390 f.n. (ff). See 
also X)c Jetley Ma/rks v. Greenwood, (1936) 1 A.E.R. 863. 
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by leading immoral lives. It was held that the defendants.were 
only discharging a duty to their calling and to the public. 

9. Trade Disputes Act, 1906.^—This statute enacts: 

‘‘An act done by a person in contemplation or furtherance of a 
trade dispute shall not be actionable on the ground only that it iaiduces 
some otlier person to break a contract of employment.” 

“Trade dispute means any dispute between employers and work¬ 
men, or between workmen and workmen, which is connected with the em¬ 
ployment or non-employment or the teims of employment or with the 
conditions of labour, of any person.” 

This Act was a great victory for trade-unions in England 
who were thus protected in organising strikes even in breach of 
existing contracts. The Trade Disputes and Trade Unions Act, 
1927,*^ witlidraws the protection in the case of a strike or a 
lock-out which has any ol>.jeet other than or in addition to the 
furtherance of a trade dispute within the trade or industry 
in whicli the strikers or employers locking out arc engaged, and 
is designed or ealeulated to coerce the Oovernment either 
directly or by infliction of hardship on the community. This 

Act was tlie result of the general strike in England in May, 
1926. 

10. Conspiracy.—The action for conspiracy in the medi¬ 
aeval English law was the remedy for damage done by combi¬ 
nations to pervert justice and was ultimately superseded by the 
action for malicious prosecution.® In the modern law of torts, 
it is tlie remedy for damage done by certain forms of concerted 
action in the eoui'se of trade and industiy. In that sense it is 
tlie creation of the case-law of quite recent times. In the Eng¬ 
lish criminal law, however, the term ‘conspiracy^ has a much 
longer standing. It originally referred to pailieular kinds of 
combinations which w’^ere made punishable by various mediaeval 
statutes, e.q., eombinations to pervert justice,® to raise prices'® 
or wages." In eoui’se of time and owing mainly to the inflU' 
cnee of the Court of Star Chamber which punished all con- 
■•^piraeies against the public interest, the offence became 

6 Ed. 7. c. 47. 

7 17 & 18 Geo, 5, e. 22, S. 1. For an interesting criticism of its 
policy, .w W. A. Hobson, 51 UQ.K. 205. 200. 

8 Above, Chap. 'VTTX, para. 2. 

Above, Chap. VIII, para. 2. 

10 Below, para. 14. 

11 Below, para. 18. 
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generalised in its modern form, and was defined as ''an agree¬ 
ment between two or more persons to do an illegal act or an 
act which is not illegal by Olegal means. A similar defini¬ 
tion was added to the Indian Penal Code^^ in 1913, the immedi¬ 
ate occasion and object being the suppression of seditious and 
anarchical associations in this country. The civil wrong differs 
from the crime of conspiracy in that damage is essential in a 
civil action while the mere agreement is regarded as a public 
danger and made a punishable offence. The damage in this 
class of actions is usually loss of employment, business, or 
trade. 

11. The element of 'conspiracy’ in relation to the tort.— 

The place occupied by the element of conspiracy in the com¬ 
position of the civil wrong now known by that name has been 
the subject of controversy. It may be useful to consider here 
the relation which conspiracy may bear to other independent 
torts. It may be material in the following wa 3 ^s : (a) It may 

be a circumstance of aggravation,^"^ e.g., a concerted assault, 
libel, or inducement to break a contract, (h) It may be evi¬ 
dence of the causal connection between the conduct of the 
wrongdoers and the resulting damage, as the pressure of num¬ 
bers can often achieve what a single person cannot, e.g.^ dis¬ 
missal of a workman in breach of a contract of emplo>unent by 
an employer at the request and out of fear of a powerful trade- 
union. (o) It may be evidence of malice or the absence of a 
proper motive or justification, e.g., a conspiracy to hiss an actor 
when he appears on the stage.^^^ (d) It would prove the joint 
liability of two or more persons for the same tort.^® In these 
eases the element of conspiracy is collateral to or evidentiary 
of an independent tort, because even a single individual who 
does similar harm will be liable. The modern doctrine of 
■‘actionable conspiracy’ is that a conspiracy maliciously to 


S. 3. 


12 Mulachy v. E., (1868) L.R. 3 H.L. 317, per Willes, J. 

13 S. 120-A, added by the Crl. Law Amendment Act (Vm of 1919) 


14 We.?ton V. Peary Mohan Doss, (1912) I.L.R. 40 Cal. 898, 951: 18 
C.W.N. 185. 


15 Gregory v. Duke of Brunswick, (1844) 6 M. & G. 205, 953; above, 
Chap. VTI, para. 74 (a). 

16 Kearney v. Lloyd, (1890) 26 L.R. Ir. 268, at p. 280; below, 
‘Chap. XIX, para. 25. 
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injure a person in his trade, business, or employment and. 
resulting in damage to him is actionable, though the damage 
it caused by a single person may not be actionable. The lead¬ 
ing authority for the doctrine is Quhm v. Leathem.^’^ Two 
otlier decisions of the flouse of Lords have also a bearing on 
the subject, viz., Mogul Steamship Co. v. McGregor ,and Allen 
V. Flnod.^^ These cases, described as “the famous trilogy, 
may he considered in their chronological order. 

12. Mogul steamship Co. r. McGregor.—The defendants 

vviio were firms of shipowners trading between China and 
Europe, with a view to obtain tor tliemselves a monopoly of the 
homeward tea trade and thereby keep up the rate of freight,, 
formed themselves into an association, and offered to all such 
merchants and shippers in China as shipped their tea exclu- 
si\ely in vessels belongiiig to members of the association, a 
rebate of five per cent, on all freights paid by them. They 
denied this concession to those who shipped goods in non- 
association steamers like those of the plaintiffs who were rival 
shipowners. The defendants thereby caused serious loss of 
business to the plaintiffs. Tt was held, however, that they were 
nof liable; because, first, they combined only to advance their 
own trade interests and not maliciously to injure the plaintiffs; 
secondly, they did not adopt any illegal means like fraud, inti¬ 
midation or molestation, c.g., driving away customers by show 
of \ iolence, impeding or threatening servants or workmen, 
inducing a breach of contract; thirdly, there was no indictable 
conspiiacy by the mere fact that the agreement between the 
defemdants was illegal in the sense that it was in restraint of 
tiade and void or unenforceable. The decision in this case has 

been regarded as of higli authority and followed in England' 
and in India. 


13. Illustrations of the right of trade combination.®-— 

The following are some well-known eases applying the nile in 
the Mogul case in favour of trade combination! 


(mOl) A.c. 495. 

(IftSO) 23 Q.B.D. 598; (1892) A.C. 25 

ns9a) A.c, 1. 

o? Cftvo in Sorrell v. Smith, (1925) A.C. 700 at p. 711. 

- V. Lachmt Naroin, (1931) I.L.R. 53 All. 316: 1931 A.L.J. 84. 

1 C^ *^8 instance, see Reynolds v. Shippina Federation, (1924) 
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Ware and De Freville, Ltd. v. Motor Trade Association.^^ 
The plaintiffs were dealers in motor cars. The defendants were an 
association of motor manufacturers and its officers. The association for 
the purpose of regulating prices provided by its bye-laws that on proof 
that any person sold motor articles at a price different from that fixed by 
its members, his name would be placed in a list called ‘the stop-bst/ and 
notice would be given to all its members to stop dealing with him. The 
plaintiffs, who were not members of the association, advertised on behalf 
of a customer, a car for sale at a price higher than that fixed by the manu¬ 
facturer, a member of the association. The association thereupon placed 
the plaintiffs’ name on the stop-list and published it in trade journals. In 
an action to restrain the publication the Court of Appeal held that it was 
done hona fide in the protection of the trade interests of the defendants and 
was not wrongful. 

Sorrell v. Smith.2A. The plaintiff, a retail news-agent, with¬ 
drew his custom from a wholesale news-agent E. He did this 
at the instance of a trade-union of retail news-agents, who with a 
view of limiting the number of retail newspaper shops in a 
certain area, wanted to put pressure on Jt to stop supplying news¬ 
papers to certain newcomers wlio opened shops without the union’s 
permission. The defendants, an association of newspapers, disapproved of 
the said policy of the trade-union and wanted the plaintiff to resume his 
business with E. In order to compel the plaintiff to do so, they threatened 
to diseontimue the supply of newspapers to W, and to S who supplied W 
with newspapers, so long as W supplied the plaintiff. An action to res¬ 
train the defendants from interfering with the right of the plaintiff to 
continue contractual relations ^vith W was dismissed by the House of Lords 
on the ground that the defendants acted only with a view to advance their 
own interests, and had not committed or threatened to commit any 
wrong .26 In the view of their Lordships, malice is an essential ingredient 
in an action for conspiracy and was absent in that case.l 

Thorne v. Motor Trade Association.2 Here as in Ware 
and De Freville^s case a ‘stop-list’ in the motor trade was in ques¬ 
tion but the subject of a criminal prosecution. The House of 
Lords held that the demand of payment of a fine as an alternative to 
placing a person’s name on the stop-list was not punishable under the 
Larceny Act which makes it an offence to demand money with menaces and 
without any reasonable or probable cause. The decision of the Court of 
Appeal in Ware and De Freville’s case was approved. 

14. Policy of the law allowing* trade combination._ 

The decision in the above eases gives effect to the economic 


theory that ‘free competition is worth more to society 
that it costs,and that it is undesirable to place 

23 (1921) 3 K.B. 40. 

24 (1925) A.C. 700. 

25 (1925) A.C. at pp. 724, 733. 

1 The onus is on the plaintiff to prove it, and not for the defendant 
to show a just cause; per Lord Buckmaster, ibid., at p. 748. 

2 (1937) A.C. 797. 

3 Per Holmes, J., in VegeXahn v. Gv^itner, (1896) 167 Mass 
Wigmore, Cases on Torts, Vol. U, p. 373. 


92; 
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restrictiozib on trado toiiipetitioii by individuals or 
combinatJons oi' individuals, lliougli it may indict 
injury on other persons or even on the public by keeping up 
prices. But in mediaeval England a diftVreiit policy prevailed, 
and Parliament had passed statutes^ forbidding trade opera¬ 
tions by individuals or coinbinations to raise prices of goods or 
to obttan a monopoly in i\uy particiUar trade. The mediaeval 
system broke down with the expansion of trade and industry,, 
and gave way to the doctrines of "free competition" and “laissez 
faire” preached by Adam Smith and Mill. The old statutes 
became obsolete and were finally repealed.^ In modern times 
many western countries have reverted to the policy behind the 
mediaeval Ihiglish statutes and liave in the public interest 
passed laws imposing restrictions on the operations of large 
combinations like trusts and cartels.*" 

15. Allen v. Flood.—The plaintiffs were two ‘ship¬ 
wrights' or workers on the wooden parts of a ship. They had 
been engaged on repairs of a ship on the ironwork of wliieh 
certain ironworkers called ‘boiler-makers’ were also engaged. 
The ironworkers came to know that the plaintiffs had pre¬ 
viously been employed for doing the ironwork of another ship 
and thereupon resolved in a meeting of their union not to work 
with the plaintiffs. The defendant, Allen, who was an official 
of the union eomniunieated tiieir decision to the plaintiffs' em¬ 
ployers who thereupon discharged the plaintiffs. As the plain¬ 
tiffs had been engaged from day to day and their employers did 
not eommit a breach of eontraet in discharging them, the defen¬ 
dant could not be held liable for procuring a breach of contract. 
There was a claim against 1dm for conspiring with two other 


4 Those statutes, e.p., {ir)5i?> T) & (> Ed. 0, o. 34. pim’f^hed offences 
known as ‘forostnll'.ng’ (buying of goods on their way to the market), 
^ingrossing" and ^regrating’ (buying of goods wholesale and selling them 
wholesale). Sre on this subject, Stephen, History of Crl. Law, Vol. HI* 
p. 100; Winfield, History of Conspiracy, p. 131; Holdsworth, Vol. HI, 
p# 3 i 5* 

5 (1772) 32 Goo. 3, c. 71; (1S44) 7 & S Viet., c. 24. 

In the XJ.S.A., the Sherman Anti-Trust Act, IS90; the Clayton Act, 
1014: sfc Kales, Cases on Contracts and Combinations in Restraint of 
Trade, Vol. IT, pp. 763, 1220; as to anti-trust laws in some of the'British 
Dominions and in Germanv, ace Haslam, Law Relating to Trade Combina'- 
tions, Chap. VI. In England the question ^\*a3 considered by' a com¬ 
mittee appointed in Pebruar\% 1018; ibid, p. 130. 

7 (1808) A.C. 1; (1805) 2 Q.B. 21 (C.A.). 



XI] 


INTERFERENCE WITH BUSINESS RELATIONS. 


44T 


officers of his union but this was not considered for want of 
evidence to support it.. Therefore the question for decision was 
whether the defendant was liable for maliciously injuring the 
plaintihs by inducing their employers to do something which it 
was lawful for the employers to do, viz., to refuse to employ 
or enter into a contract with the plaintiffs. The House of Lords 
answered it in the negative, and thus overruled a contrary 
opinion expressed in Temperion v. Russell.^ The case occasion¬ 
ed a great deal of discussion about the place of malice in legal 
liability and is regarded as authority for the proposition that 
the existence of a bad motive in the case of an act not in itself 
illegal, will not convert that act into a civil wrong. This pro¬ 
position in spite of its apparent generality, has no application 
to damage done by a malicious conspiracy to injure a person,® 

16. Quinn v. Leathern.—The defendants were a trade- 
union of butchers in Belfast. The plaintiff, Leathern, was a 
meat seller and he employed men who were not members of the 
trade union. The defendants resented this and called upon 
the plaintiff to discharge his men, though he offered to pay up 
all fines due by them and have them admitted into the union. 
The defendants however insisted on their demand, and on the 
plaintiff failing to comply with it, procured one Munce, a cus¬ 
tomer of the plaintiff, to stop buying meat from the plaintiff, 
by threatening Munce that otherwise they would ask his em¬ 
ployees to stop work. They also issued 'black lists’ containing 
names of traders who had dealings with the plaintiff and one 
of them stopped buying from the plaintiff in consequence. It 
was held that the defendants were liable for conspiring mali¬ 
ciously to injure the plaintiff by inducing his customers and 
servants not to deal with him or continue in his employment. 
Tliis ease was followed in Gihlan v. National Amalgamated 
LaRourers^ Union of Great Britain and Ireland^^ The defen¬ 
dants, officers of a trade-union, in order to compel the plaintiff, 
a workman and member of the union, to pay certain dues to the 

8 (1893) 1 Q.B. 715. 

9 Sorrell v. Smith, (1925) A.C. 700 at pp. 724, 733; Thome v. Motor 
Trade Association, (1927) A.C. 797, per Lord Wright. The 
cases which applied the rule to conspiracies seem therefore to be of doubt¬ 
ful authority now, e.g.. White v. Hiley, (1921) 1 Ch. 1; Davies v. Thomas 
(1920) 2 Oh. 189; Wolstenholme v. Ariss, (1920) 2 Ch. 403. 

10 (1903) 2 K:.B. 600. 
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union, prevented his obtaining employment by threatening his 
employers that they would call out their men if he was retained. 
The defendants and their union were held liable on the ground, 
that their motive was to injure the plaintiff. These cases led to 
agitation by trade-unions resulting in the Trade Disputes Act, 
1906.^^ It enacts: 

^‘An act done in pursuance of an agreement or combination by 
two or more persons shall if done in contemplation or furtherance of a 
trade dispute ,12 not be actionable, unless the act, if done without any 
such agreement or combination, would be actionable.” 

Therefore, the doctrine of Quuni v. Leathern was nullified 
just in that class of cases for which it was evidently intended. 
The occasion for invoking it in other than trade-union cases 
is rare.^'* In Pratt v. British Medical Association,^^ a doctor 
obtained damages against the British ]\Icdical Association for 
conspiracy to procure his boycott by other mcmboi*s of the pro¬ 
fession I’esulting in loss of practice. In India, the position is 
similar to that in England, by reason of the Indian Trade 
ITnions Act, 1926,^® which exempts registered trade-unions and 
their officers from being sued in respect of any act done in 
furtherance of a trade dispute. 

17. Points to be proved in an action for conspiracy. —In 
this action the plaintiff has to prove conspiracy, malice 
and damage, jMalicc means an improper motive to injure 

11 The protection conferred by this Act is qualified by the Act of 
1027 already stated. It was so held even indcpondontly of this Act; 
Nafiojwl Sailors* and Firemen^s Union v. Feed, (1926) oii. 536. 

12 For its definition, see above, para. 9; for its interpretation see 
Commy v. Wade, (1900) A.C. 506; iurHn v. Lony, (1915^ A.C. S14; 
Volniiinc V. Hyde, (1919) 2 Ch. 129: Hodyes v. TTfhh. (1920) 2 Ch. 70; 
White V. Filey, (1921) 1 Oh. 1 ; Dflfhmorc v. Williams, (1914) 30 T.L.R, 
432. 

13 Tho doctrine is followed by ninny Courts in the IT.S.A.; Cooley, 
Torts, Vol. II, p. 598; Burdioh, Torts, pp. 83, 326. 

14 For instances in India, see TTcjito?! v. Peary Mohan Dass, (1912) 
I.T..R. 40 Cal. 898: 18 C.AV.N. 185: Hrm Chflndra v. Repin Fehary, (1920) 
I.L.R. 47 Cal. 1079: 24 C.W.N, 800: Amhika Prasad v. Whitwell (1907) 
6 O.L.tT. 118; Templeton v. Laurie, (1900) I.L.R. 25 Bom. 230: 2 Bora. 
L.R. 244. 

15 (1919) 1 K.B. 244; of.. Thompson v. New South Wales Branch of 
the Britvth Medical Association, (1924) A.C. 764, 

10 Act XVI of 1926, S. 18. The Trade Disputes Act (^^I of 1929), 
S. 16 like the English Act of 1927 makes a general strike illegal. It also 
makes provision for investigation and settlement of trade disputes. For a 
case under this Act, see F. v. -4 hue. (1935) 37 Bom.LJl. 892. 
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the plaintiff and excludes the legitimate motive of 
advancing the defendant’s interests. As these motives are 
often inseparably mixed in this class of eases, the burden 
of proving malice would ordinarily be difficult to discharge.^s 
In Quinn v. Leathern the decision proceeded on a finding of 
malice, but it is quite arguable that the defendants acted also 
in the interests of their union as they conceived them.is 

18. Historical background of the doctrine of Quinn v. 
Leathern. The history of the law of conspiracy in its applica¬ 
tion to labour combmations in England is a subject of con¬ 
siderable interest. A reference to some of its salient incidents 
will show the part played by the courts in the long and event¬ 
ful controversy between capital and labour, and the place 
occupied by the decision in Quinn v. Leathern in the history of 
that controversy, (a) Bejore 1825. The economic theory of 
mediaeval England involved state regulation not merely of 
prices but of wages and the prohibition of combinations of 
traders as well as of workmen .20 But while the statutes 
against trade combinations had become obsolete by the eigh¬ 
teenth eentuiy, those against combinations of workmen con¬ 
tinued in a stringent form till 1824, when they were repealed 
and combinations of workmen as well as employers were 
declared lawful by Parliament .21 (/,) 1825-1875. An Act of 
1825,22 however, made it a punishable offence for any person 
by violence to person or property, by threats, intimidation, 
molestation or o bstruction, to force any workman to give up 

17 Per Lord Sumner in Sorrell v. Smith, (1925) A.C. at p. 739. 

18 Dallimore v. Williams, (1912) 29 T.L.E. 67 (addition of bad motive 
does not take away the defence of trade disputes). 

MQOi\ Lindley in (1901)- A.C. at p. 536; per Scrutton, L.J., in 

Uy^l) 3 K.B. at p. 67; Holmes, J., in Vegelahn v. Guntner, (1896) 167 
Mass. 92: Wigmore, Cases on Torts, Vol. II, p. 373. The attitude of 
judges in this class of cases has been contrasted with that in the Mogul 
ease and other cases allowing capitalistic methods of trade-war and boy- 
^tt and has been characterised as unfair; Webb and Webb, History of 
Trade Unionism, p. 598; as to the danger of judges being influenced by 
^ass sympathy, see Scrutton, L.JT., (1921) 1 Camb, L.J. 6 at p. 8 cited in 
Haslam, Law Relating to Trade Combinations, p. 193; see also below 
Chap. XIV, paras. 32 and 60; Chap. XVI, para. 19. 

20 On this subject see Stephen, History of Crl. Law, Vol. Ill 

V^i Harrison, Law of Conspiracy, pp. 122-144; Holdsworth 

Volt ivj p, 379* ^ 

21 5 Geo. 4, C. 95. 

22 0 Geo. 4, e. 129. 
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any L'inploymcnt, or any omplo^^er to alter his method of 
managing- Iiis business. During the next fifty years the law 
was distinctly unfavourable to organised labour. In the first 
place, courts held that trade-union methods like strike, bo)'- 
eott and piekeling amounted to intimidation and molestation 
and were punishable under this Act.^^ They also enunciated 
the iioctrine that such methods were indictable as well as 
actionabh' at common law.^^ Besides, courts also held that 
a combination of workmen to raise wages was in res¬ 
traint of trade and illegal, and therefore a criminal 
eonsi)iracy.2^ The result of tliese views was that work¬ 
men and their leaders were punished in several criminal 
j)rosecutions.i (^c) 1S75-19(U. This led to the alteration of the 
law by the Consiura.cy and Protection of rroi)erty Act, 1875,^ 
which enacted ; 

“An ngrcoiiu'nt or oonibinatloii by two or more persons to do or 
procure to be done any net in rontemplation or furtherance of a trade 
dispute bi'tween em]>loyers and workmen shall not bo indictable as a 
conspiracy if such act couiniittod by one person would not be punishable 
as a crime.” 

By obtaining this enaetment trade-unions scored a great 
victory over courts tif law. But they had soon other difficulties 
to lace. Though they could not be jiroseeuted. it was held that 
liiey could he sued in civil actions for damages in certain 
cases. In tlu* fii-st ]>laee. Ilie principle enunciated in Lumlcy v. 

and atfirmcd in Jiotri }i v. Jfali^ could be \ised against 
them when they i^roeured a breach of contract of employment. 
It was .so used in Ti nipi rion v. Russi lL^ Secondly, it was held 
in Ilu‘ last mentioned ea.se that tliey could be sued also for mali¬ 
ciously inducing a ]>erson not to enter into a contract. This 


2:^ Stephen. History of Crl. Luw. Vol. Ill, pp. 217, 218; Haslam, 
Law Kotating to Tnido Combinations, pp. OO-CO; Sl'inner v. K’lfrh. (1867) 

L.lvh :i Q.B. ;ds, 

^ t Scr the report of Erie, C..T., as President of the EoyiU Commission 
on Trade Unions, (ISb*): see also Keport of the Eovi\l Commission on 
Trade Uisputes, lOOH. 

^r> UiUon V. Ki'kirsJt,^ (1850) 8 E. & B. 47: WaUhy v. AnJey (1861) 
.10 E..T. M.C. 121. . V / 

1 r.<7.. 7^ V. Vowhwtls, (1851) 5 Cox. C.C. 436; 7?. v. Bn/tft, (1867) 10 

Cox. C.C. 502; Webb & Webb, History of Trade Unionism, pp. 278-9. 

2 38 & 30 Viet., e. 86. S. 3. 

(IS.),'!) 2 E. & B. 216: above para. 2. 

^ (ISSI) (> (yB.U. 333: above para. 2. 

3) 1 Q.B. 715; above para. S. 
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doctrine suft'ered a temporary set-back® on account of the deci¬ 
sion in Allen v. Floo<P but was reaffirmed in Quinn v. 
Leathern.^ At the same time the House of Lords also held in the 
Taff Yale case‘^ that a trade-union though an unincorporated 
body could be sued and made to pay damages from its funds. 
These decisions were undoubtedly pieces of judicial legislation 
intended to meet what the judges considered a new social evil. 
“The House of Lords first invented a new civil offence and then 
created a new kind of defendant against whom it could be 
alleged/'^® These cases led to serious discontent in the ranks 
of labour which thereupon proceeded to organize itself as a 
political party and secured their reversal by Act of Parlia¬ 
ment in 1906. 

19, Rational basis of the doctrine of Quinn v. Leathern._ 

The rational basis of the doctrine is involved in considerable 
uncertainty and difficulty. There are tlu-ee different views. 
They are set out in the following throe paragraphs. 

20. The civil wrong must be also a criminal offence. —A 
combination to injure a person by interference with his 
trade, business or employment is an indictable conspiracy 
under the common law; therefore it is actionable if followed by 
damage, though a single individual causing the same damage 

^il^ e, ^^^Ins tlxe^ji*^ was propounded in Quinn v. 
LeathenY'^ by Lord Brampton, and in Sorrell v. SmWi^^ by 
Lord Dunedin who accepted its logical corollary, viz., that there 
can be no civil action for conspiracy on facts which fall short 
of a criminal conspiracy. This view assumes that the crime of 
conspiracy is very wide in its ambit.^® It does not appear to be 
warranted by the definition of the crime as an agreement to 
do an 'illegal act,' i.e., an act which is per se an offence, or a 

6 €.g., Huttley v. Simmons, (1898) 1 Q.B. 181 decided by Darline J 
a few days after Allen v. Flood. 

7 (1898) A.C. 1. 

8 (1901) A.C. 495. 

9 (1901) A.C. 426; another was the Glamorgan case, (1903) 2 KB 

545« * 

10 Jenks, A Short History of English Law (2nd Ed.), n 337* 

(il^o 51 L.Q,R. 205. 

11 (1901) A.C, at p. 528, 

12 (1925) A.C. at p. 725. 

pp. 616,^20.*™'^*’’’ “It 
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civil wroii", or is prohibited by It sounds like a distant 

echo ot‘ tlic doctrine that prevailed in the middle of the last 
century and was superseded by the legislation of 1875. It is 
inapplicalde to a combination of workmen acting in furtherance 
of a trade dispute.There has been no prosecution on facts 
similar to those in Quinn v. Leathern since 1875, nor is one likely 
to succeed. 


21. Conspiracy is only evidentiary.—The second view is 
that conspiracy has only an evidentiaiy value and an action 
will lie even against a single individual for acting as the defen¬ 
dants in Quinn v. lAaUnm did. Two different kinds of causes 
of action have been suggested, (ft) Intentionally to cause 
damage to anotlier in his property or trade is actionable if there 
IS no ntist caus(* or excuse. {t>) A person is liable for procuring 
a person to do an a(‘t whicli may be lawful for the latter to do, 
if the former em])loys illegal moans like intimidation, molesta¬ 
tion or coercion : and a tlireat to procure a person's customei's, 
employers or workmen to leave liim amounts to such means. 
The first rule was i>roi^ounded by Bowen, L.J,, in the Mogul 
cased^ and aceejited l)y Imrd Tiindley in Quinn v. Leathern. 
On that view, eonspiracy would be evidence of malice or 
absence of just cause. The second view lays emphasis on un¬ 
lawful intimidalion or throats. It M*as suggested by Lord 
TIalsbury’s judgment in Quinn v. Lcathem^’^ and adopted 
among others by Justice jMcCnrdie in Pratt v. British Medical 
Associiifton.^^ Those views were however rejected in the ITarc 


1-1 T.P.O.. 8. ‘la. 

1 > a’ho plirnso meant umlor the Act of 1875, a dispute between enr 
]>loyoi's and workmen, and would appear to apply to the dispute between 
Leafliein and the defendants in (Ihojh v. Leothem. The phrase is not 
employer and hi<t workmen; but see per Lindlcy, L.J., in (1901) A.C. at 
]>. 5.10. It is doubtful if there was a dispute between Munce and the 
defendants so as to justify their threatening a secondary or sympathetic 
strike of Ins workmen hut the doubt was intended to be removed by the 
wider definition in the Act of 1900; per Loreburn, L.C., in Contcay v. 
WatJr, (1900't A.C. at p. 511. 

3G 2.1 Q.B.P. at p. 01.1; below, paras. 24 and 25. 

17 (lOOl") A.C. at p, 507; also per Lord Lindlev, at p. 539. 

IS 09191 1 K.B. 244; see also TTftrc De Freville, Ltd. v, Afofor 
Trade Assoeiatioa, (19211 3 K.B. at pp. 90-91 per Scrutton, L.J.; Fflloi- 
i\ne V. JTiide, 09191 2 Ch. at pp. 149, 150. per Astbury, J.; Keaniey v. 
TJoyd, (18901 20 T,.K. Tr. 208: Sweeney v. Coote, (1906)'1 Ir. R. 51, 109; 
G. C. Cheshire, 39 L.Q.R. at pp. 207-11. 
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and Dc Freville case^^ by Atkin, L.J., whose judgment was 
cited with approval in Sorrell v. Smvth^^ by Lords Dunedin and 
Biiekmaster. The view that conspiracy was only an incidental 
feature in Quin7i v. Leathern was characterised by Lord Dune¬ 
din as ^‘the leading heresy.’’^^ Though the position cannot be 
taken as quite settled, the approved doctrine now appears to be 
that malice and conspiracy are the constituent elements in the 
cause of action and would render unlawful even acts which may 
be lawTul if done by a single individual. Threats by themselves 
cannot be a cause of action as there niav be a threat on the 

V 

part of many to do what thej^ have a right to do, e.g., to stop 
work. Therefore a number of people procuring the discharge 
of a fellow servant by telling their employer that otherwise they 
will leave his service are not liable on the mere ground of 
intimidation.But if tliey acted maliciously the result would 

be different.23 

22. Malicious conspiracy is the gist of the wrong.—The 
third view is to rest the doctrine on a ground of policy, viz., 
that a malicious conspiracy of two or more persons to injure 
another is such a powerful source of mischief and annoyance 
that courts must afford civil redress for the person injured by 
it.2‘i This view steers clear of the difficulties in attempting to 
deduce the doctrine from well-known rules of legal liability. 
The principle of public policy is in the abstract not open to 
any serious exception, but that does not make the rule easy of 
application to concrete eases. 

23. Interference with trade or business by a single 
individual.— An action lies in the following cases against 


19 (1921) 3 K.B. 40 at p. 91. 

20 (1925) A.C. at pp. 726, 747; see also Thorne v. Motor Trade 
Association, (1937) A.C. 797. 

21 (1925) A.C. at p. 719. 

22 Allen V. Flood, (1898) A.C. at p. 129; White v. Filey, (1921) 1 Ch. 
1. As regards tho suggested distinction between threats and warning, see 
Santen v. Bnsnach, (1913) 29 T.L.R. 214; Fratt v. British Medical 
Association, (1919) 1 K.B. at p. 261. 

23 Per Atkin, L.J., in (1921) 3 K.B. at p. 83. 

24 Per Lord Bindley in (1901) A.C. at pp. 538, 542; Vegelahn v. 

Guntner, (1896) 167 Mass. 92; Wigmore, Cases on Torts, Vol. II 373 at 
p. 378, per Holmes, J, / 


THE LAW OF TORTS. 


[Chap. 



a single individual lor causing injur}^ to another by 
int(‘rfering witli the latter’s trade, business or emplo\Tnent: 
(a) The interference may be by means of the com- 
Tuission of a crime or tort, r.r/., libel, injurious false- 
liood. (h) A Iverson may cause iujuiy to another by pro¬ 
curing a third person to do an act which it is not lawful for 
that i)erson to do, r.r/., a tort or breach of contract, (c) He 
may cause injury to anotlier by procuring a third person to 
do an act wliich it is lawful for that person to do, e.g., not to 
enter into a contract, or to have trade or business dealings 
with the latter. In such a case he is liable if he procures the 
act by illegal means.^s r.r/.. a crime or tort or a threat of it, as 
by dissuading nine’s customers or servants by violence or threat 
of violence,^ nuisance,^ threat to injure property or to institute 
vexatious legal ]>roceedings.3 The person compelled by illegal 
means to act against his will would also have a remedy against 
the wrongdoer.** 


24. Theory that intentionally causing damage to another 
is prima facie actionable.—Besides the above, another cause 
of action has been suggested, viz., to intentionally cause damage 
to another in his property or trade is actionable unless the 
person causing it had a just cause or excuse. This doctrine was 
]>ro]>ounded by Bowen, Tj.J., in the Mogul case^ and was 
commended by Sir Frederick Pollock.*^ But it has also been 


2 .”) 


Per T.onl Watson in Anai v. Flood, (ISOS) A,C. at p. 00; In 
Anm /vrr v, Fong, (lOSt) T.L.K. 13 Kang. 175, an action for damages 
tor iinpropcrlv obta'ining from the Local (lovernment an order staying 
f!:e issue of a pawn-hrokerV lirence to tlie plaintiff was dismissed on the 
ground tliat the alleged illegal means, viz., false statements in the peti¬ 
tion lor stay, wore not proved. This appears to be a ease of alleged in¬ 
jurious falsehood and would fall under the first head aforesaid. 

1 TarUtoii v. McCairhi/, (1703) 1 Peake 270; Garret v. Taylor, 

noCO) Cro. due. 507; Hem Chandra v. 7>Vi>ni Kr/mn. (1020) I.L.K. 47 Ctd. 
1070: 24 C.W.N. SOO. 

2 Krehle V. nit'lrrinoni, (1707) 11 Mod. 75; Lyons v. Willins, (1S06) 
1 Sll; (ISOO) 1 Ch. 2r)r>; above Chap. VI, paras. 20 and 30. 

and De FrcviUc. Ltd. v. Motor Trade Association, (1921) 3 
iv.B. at p. 83; Alien v. Flood, (1808) A.C. at p. 105. 

^ AlUa. V. Flood, (1808) A.C. at p. 08. 

. ' I't p. 013; for a wider rule bv the same learned judge, see 

Skinner Co. v. Co., (1803) 1 Ch. 413, 422; below. Chap. XIII. 

para. 4. 

6 Torts, p. 337. 
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the subject of criticism^ It appears to be inconsistent with 
Allen V. Flood, if that case is understood to decide that it is not 
unlawful to induce a person's employers not to employ him. It 
lias however been suggested that the decision may be explained, 
consistently with the above doctrine, to rest on other grounds, 
viz., (a) that Allen had a just cause or excuse in protecting the 
interests of the members of his trade-union;^ (b) that he did 
nothing more than communicate the fact that his men had 
already decided to stop work unless the plaintiffs were dis¬ 
charged, and was onl}^ their mouthpiece for communicating 
their decision.® It has also been suggested that even on the 
assumption that he told the plaintiffs^ employers that he would 
call out his men unless the plaintiffs were discharged, he would 
not be liable if he had a right to do so by virtue of his position 
in the union.Apart from the above difficulty due to prece¬ 
dent, the doctrine is also open to the criticism that it is too wide 
and makes tJie sphere of justification vague and indefinite. For 
instance, a person has a right to employ or not to employ a ser¬ 
vant, to serve or not to serve another, to deal or not to deal with 
another, to trade or not to trade. It is good law since the 
Gloucester Grammar ScJioohnasteFs case^^ that one person 
cannot sue another for injury due to the latter exercising his 
right to trade. Damage resulting from the exercise of these 

rights is not actionable though it is caused maliciously.^^ 

position is the same where a person tells another that he pro¬ 
poses to exercise any of these rights and thereby causes injury 
to a third person.If A tells B that he cannot serve B unless 

7 (1898) A.C. at p. 139, per Lord Herschell; Ware and De Frerillej 
TAn. V. Motor Trade Association, (1921) 3 K.B. at pp. 70, 78; Arthur 
Cohon^s Memorandum in the Report of the Royal Commission on Trade 
Disputes 1906, at p. 29. 

8 Ter Lord Herschell in (1898) A.C. at p. 132; Ter Lord Shand in 
(1901) A.C. at 514. 

^ Ter Lord Watson in (1898) A.C- at p. 99; per Lord Herschell at 
pp. 130, 138; Lord Macnaghten at p. 151; Lord Shand at p. 162. 

10 Per Lord Lindley in (1901) A.C. at p. 537; Ware and De Fre~ 
ville. Ltd. V. Motor Trade Association, (1921) 3 K.B. at p. 87; Hodges 
V. Wehh, (1920) 2 Ch. 70 at p. 93. 

11 (1411) Y.B. 11 Hen. IV, 47, pi. 2; above, Chap. I, para. 27. 

12 Allen V. Flood, (1898) A.C. at pp. 139, 165, 166; Ham Kee v Ah 
Fong, (1934) I.L.R. 13 Rang. 175. 

13 Hodges v. Webb, (1920) -2 Ch. 70; Sorrell v. Smith, (1925) A.C. at 
p. 714. A demand of money on threat of exercising one^s rights may be 
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r is (lisfliargvd, C cannot sue -1 though A acted maliciously to 
injure i'. Siniilarly in cases of injury to property, a person is 
not iial)Ie if he exercises a right of user of his own property, r.f/., 
hy excavating his land, and thereby intercepts the flow of 
nnderg!‘oiuul water to his neighliour. In these cases there is no 
need to show a justification, because there is no cause of action 
at alld^ Therefore the doctrine suggested above has no appli¬ 
cation to cases where a pi*rson exercises his absolute rights of 
])ro])erty or trade. 

25. Intentional interference with another’s trade, busi¬ 
ness or employment.—Tlie above theory may have, however, a 
narrower aj^plication. For instance, it would l>e reasonable to 
liold a ]ierson lial>h‘ for intentional interference with another’s 
trade, business or einidoyment by inducing the latter’s em- 
])loyers, workmen or customers to leave liim, unless the former 
had a just cause or excuse. This rule has tlie support of a con¬ 
siderable body of judicial o])inion.^5 but cannot be regarded as 
settled.^® It was im]>liedly accepted by the legislature when it 
enacted tlie following ]U’ovision in the Trade Disputes Act,^^ 
recognising a trade disjuite as a justification; 

'*An lu-t .hnu> l.y a per<!on in oontomplation or furtliorance of n 
trade (iisjnUe is not netionahle on the gromul only that it is an intorfer- 
eneo witli the trade, business or employment of some other person, or with 

the right of some other person to dispose of his capital or his 
labour as he wills.” 

In Con\va\t v, the defendant, a district delegate of 

a tI’ade-nnion. in order to punish the plaintiff, a workman and 
member of the union, for not paying a fine, procured his dis¬ 
charge hy his employers by tolling them that if they did not 
discharge the plaintiff there would be trouble with other union 


a eriiuuinl ofTenee: Thorne v. ^fotor Tra^e Assoeuition, (1937) A.C. 
at 11. SOU. ^ ' 

nsos) A.C, at p. 139. 

aihlon V. Xational Amoloomoied jMhoxtrers* raioa. (1903) 2 K.B. 

at p. Ol> 0. per Uomer, T..,T.; Cooley. Torts, Vol. IT. pp. 5S9, 590; Burdick, 
Torts, pp. ao.( j 

t * Tf such a cause of action oxist.s the element of conspiracy was 

i^ea } unnecessary in (labia v. a view which ^-as emphaticallv 

iepu< lated by Atkin, Tj.,T. and Lord Bxinodin , fcc above, paras. 21 and 22. 

'3. Tu India, .w Act XAT of 1926. S. IS. 

(100!)') A.C. ,'100. Hpvo however the liability of tbo dofe'n.lant in 

no nbsonee of a trndo dispute was not doniod and'therefore was not the 
suhieet of decision. 
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men employed by them. In doing this, he acted only as a 
mischief-maker and without any authority of his union. The 
House of Ijords held that there was no trade dispute and he 
was liable. 

26. Remedy.—The remedy for the wrongs discussed above 

is an action for damages or for injnnetion.^^ damages are 

at large and will be determined not merely by the actual 
pecuniary loss but also by otlier circumstances relating to the 
conduct of tlie parties, like the defendant's motive.^o In an 
action for procuring a breach of contract, the plaintiff need not 
prove actual or pecuniary damage and in any case he would 
be entitled to nominal damages for the violation of his legal 

rioht.2i 


10 Trollope v. London Building Trades* Association, (1895) 72 L.T, 
342; National Sailors' and Firemen*s Union v. Feed, (1926) Ch. 536* 
Fxchange Telegraph Co, v. Gregory, (1896) 1 Q.B. 147; Goldsoll v. Gold¬ 
man, (1914) 2 Ch. 603. In the U.S.A. the remedy of injunction is often 
used against labour unions to prevent strikes, picketing, etc. * see 
M'^igmore, Cases on Torts, Vol. II, pp. 373-404; Zechariah Chaffee, ^Cases 
on Equitable Relief against Torts, pp. 99, 100, 472; 42 L.Q.R 164 353 * 
45 L.Q.R. 19; U.S. L.R. (1932) p. 310. * ' ’ 

20 Fratt V. British Medical Association, (1919) 1 K.B 244 281* 

Said V. Butt, (1920) 3 K.B. 497, 504, 505. * ' ' 


21 Lvmley v. Gye, (1853) 2 E. & B. 216; as to the propriety of joining 

in the same suit a cause of action against the party breaking the contract 

see Jekisondas v. Banchoddas, (1916) I.L.R. 41 Bom. 137 140 • iq ■R/^ * 
L.R, 12. . > V/. jjom. 


CHAPTER XII. 

INJURIES TO :miscellaneous rights. 


1. In the preeedinti.- chapters injuries to various rights like 
those ot* personal security, in*o]>erty and reputation have 
l)een considered. These injuries liave on account of their 
importance and I’oi* historical reasons obtained distinctive 
names, like assault, tres]>ass, nuisance. It now remains to 
notice some nameless wrongs whicli are violations of 
other riglits ]H'otected by law, Tliese rights arc (i) Patent, 
Copyright and Trade mark, (ii) Right to an office or 
dignity, (iii) Rigid to the membership of a club, 
association or caste. U'O Right of worship, O') Right confeiTcd 
by statute. There are otlier rights which have not yet been re¬ 
cognised l)ut seem to he claiming recognition, r.r/., the rights to 
]irivacy and to mm>tional tran((uillity. As already observed, 
the tendency of the growth of tort-law has been to recognise 
new rights and interests in response to changing needs and 
conditions.^ 


2. Patent, Cop 5 T'ig'ht and Trade Mark. —These are exclu¬ 
sive rights in res]>ecl of movable property, and are regarded as 
a species of incoi'poreal personal ju’operty,^ just as franchises 
of ferry or market are a species of incorporeal real property.® 


1 Above Chap. I, para. 27; see also Franeia H, Bohlen, “Fifty years 
of Torts," r>0 liar. L.K. 72r)-74S. I225-I24S. For an interesting ease in 
England whore an notion was allowed for the violation of the right to a 
married status, see Jumrs v. Shaeklcto}!, decided by Humphreys, J.* at 
Ivt'ods Assizes on H>th July, 1037; S4 T^.J. 100. The plaintiff had obtain¬ 
ed a doenH> atsj for divorce against her husband and a few da>*3 before the 
deer('o absolute was passed had become reconciled to him. Her solicitor 
Iiad howtwer obtained the decree absolute without her instructions and did 
not also notify her of the decree. She lived with her husband for four 
years and sued the solicitor for damages for his negligence resulting in 
lier living with a man who was not her husband. It was held that her 
ehiinge of status ns the result of which she had unwittingly committed 
immoral acts was sulhoient damage to sustain the action and she was 
awarded £100. 

2 Holdsworth, Vol. VII, pp. 529, 530; Pollock, Torts, pp. 319, 320, 

3 Above, Chap, IV, para. 59; Chap. VI, para, 18. 
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T]iese lights are recognised by law on the principle of securing 
to every individual the fruits of his industry, labour or capital. 
Injuries to trade marks and trade names have been already 
discussed under the head of injurious falsehood.^ 

3. Patent.—A patent is an exclusive right or privilege 
granted by the Crown to make, use or sell an invention for a 
limited time, usually fourteen years. The law as to the grant 
of patent and the rights of a patentee is governed in England 
by the Patents and Designs Act, 1907,^ and in India by an Act 
of the same name passed in 1911.® A patentee may sue for 
infringement of his patent and get damages as well as an 
injunction. Damages cannot be recovered against a person 
who was not aware or had no reasonable means of making him¬ 
self aware of the existence of the patent; but an injunction 
can be obtained even against an innocent infringer.'^ In cases 
where the patentee is in the habit of licensing the use of his 
invention by other manufacturers for a royalty, the measui*e 
of damages against an infringer is the royalty which the 
infringer would have had to pay.® Where the patentee is not 
in the habit of issuing licences but manufactures his own inven¬ 
tion, the damages would be the loss of profits which he would 
have made, it he had himself manufactured and sold the articles 
manufactured and sold by the infringer.® When any person 
claims to be a patentee and threatens any other person with 
proceedings for infringement of his patent, any person aggi’ie- 
ved thereby may sue him in a District Court for damages and 
injunction.^® 

4. Copyright.—Copyright may be defined as the exclusive 
right of multiplying copies of an original work of literature or 
art and includes also the right of performing a work in public.^i 

Above, Chap. X, para. 5. 

5 7 Ed. 7, c. 29 as amended by P. & P. Act, 1919 (9 & 10 Geo. 5, 
c. SO). 

6 Act II of 1911. As to the procedure for grant of patent, see 
Ss. 3-12. As to registration of designs, see part II. 

7 S. 30, (Indian Act). 

8 Penn v. JacJc, (1867) L.R. 5 Eq. 81; British Motor Syndicate v. 
Taylor, (1901) 1 Ch. 122. 

9 United Horse Shoe and Nail Co. v. Stewart^ (1888) 13 A.C. 401; 
Watson haidlaw Co. v. Pottf (1914) 31 R.P.C. 104, 

10 S. 36. 

11 Copinger, Law of Copyright, p. 1. 
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Foi-nu‘r]y the right was incidental to the system of state 
regulation of printing in England. A book could be published 
only by a licence from the Crown and had to be registered 
with the ‘'Stationers’ Company” to whom the general supervi¬ 
sion ot* printing had been entnisted.^^ The question whether 
tlic common law in’otected this right apart from royal grant 
was doubt t'ul.i^ .B\' an Act of Queen Anne's reign^^ copy¬ 
right in published works became a statutory right. As it 
arose only on publication of a work, copyright in unpublished 
works existed only under the common law till it was recog¬ 
nised by the Coi)yright Act of 191Under this Act, which 
is an Imperial Act applicable to the Dominions and extended 
to India })y an Act of a copyright subsists in every 

^original’ literary, dramatic, musical and artistic work.^^ The 
work must bt‘ ‘original' in the sense that it originates from the 
author, and that it is not a cojty of another's work.^® Not much 
originality is reciuired to make a work original. Thus a copy¬ 
right exists in a verl)atim report of a speech,a translation of 
a speech in a. foreign language.^o reports of cases in a law jour¬ 
nal,examination ]>apers,-“ selections or compilations from 
existing works.It has been lield that private letters are com- 


Uoldswortli, Vol. vr, pp. ;a54 to o70. 

Lt Miilfr V. Tttiilor, 4 Burr. -.tOIC Donahhou v. Heclrit, 

(1774) 4 Burr. '2-m. 

>4 (1700) S Aiim\ 10. TIio later Act was (1S42) 5 & 0 Viet., c. 45. 

1"* 1 & '2 (Jeo. 5. e. 40. 

Aet III of 1014. 

3 7 Ss, a (1) and a5. 

IB )• Peterson, J., in Fnivtisif^ of London Lnss v. Univcrsiip 
Tutorial Vrtss, (101(5) 1 * Oh. (501, (50S. (500; AnuaiiUrtM Co. v. Cooper, 
(10:3.1) I.L.K. 48 Boin. .‘lOS (P.e\); 51 T.A, 100. There is no copyright in 
the tiHo taken from an old book; Dwls v. l obs. (ISSO) IS Ch. B. 70; or 
in a mere idea apart from the particular form or language in which it 
is conveyed; Donoffhuc v. AUitd Xtuspoptrs, (1038) 1 Ch. 100; Gopal 
Jhis V, Jofiannath, (1038) A.L.A. 300. 

n» IValtfr v. Lone, (1000) A.C. 530. 

‘^0 Jiprne v. Statu'it Co„ (1014) 1 K.B. (5:32. 

‘-’1 dofiesh Chandra v. Mohin Chandra, (1014) 18 C.W.N. 1078. 

22 T niversitp of London 2^re,^s v. Vnivemitif Tutorial Press, (1910) 
2 Ch. 001. 

23 J>rt/i,s7( Jiroadeastiufi Co. v. TT'inVo'jf Leapue PuhJishi}ta Co., (1920) 
1 Ch. 433; Ghafur lioL^ih v. Juala Prasad, (io21) I.L.R. 43 All. 412: 
10 A.L..r. ISO; Macmillan O'- Co. v. Cooper, (1023) I.L.K. 48 Bom. 308 
(P.C.): 51 I.A. 100; diroetories; Eellii v. Morris, (180(5) L.R. 1 Eq. (597; 
Kellys /)ire(’fon‘e&’ v. CoriH, (1002) 1 Ch. 031; tradesmen’s catalogues: 
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I, 

prised in the phrase “original literary work.”^^ Prior to the 
Act of 1911, an unauthorised publication of such unpublished 
letters was a wrong only under the common law and was res¬ 
trained on the ground of its being a breach of trust or confi- 
dence.25 The receiver of the letters has the property in the 
material of the letters and can preserve or destroy them but 
their sender or author has been held to retain a proprietary 
right to prevent their publication to the world.^ A licence or 
right to publish may however be inferi*ed from the circum¬ 
stances as where a letter is sent to a newspaper, or where it had 
to be published for vindicating the publisher's character.^ 
Copyright includes the right to produce a work for sale, to 
publish a translation, to convert a novel into a dramatic work 
or vice versa, to make films for reproducing any literary or 
dramatic work,^ to construct or exhibit architectural works of 
art.^ The author of the work is the first owner of a copyright,® 
which subsists during his life and a period of fifty years after 
his death.® He is entitled to assign his copyright and the 
assignee has the same right to sue for infringement of it as the 
o^\^ler. 

5. Infringement of copyright. —Copyright is infringed 

when a person reproduces another’s work"^ or produces a copy 

^ _ 

CoUis V. Cater, (1898) 78 L.T. 613; Davis v. Benjamin, (1906) 2 Ch. 491; 
railway guides: BlacJclock v. Pearson, (1915) 2 Ch. 376; quotatijons of 
prices of stocks; Exchange Telegraph Co. v. Gregory, (1896) 1 Q.B. 147. 
There is no copyright in an examination syllabus prepared by a person 
and given to a University; Muhammad Ahdul v. Bam Dayal, (1916) I.L.R 
38 All. 484: 14 A.L. J. 724. 

24 British Oxygen Co. v. Liquid Air, Ltd., (1925) 1 Ch. 383. 

25 Pope V. Curl, (1741) 2 Atk. 342 (Pope's letters); Gee v. Pritchard, 
(1818) 2 Swanst. 402; Perceval v. Phipps, (1813) 2 V. & B. 19. 

1 Macmillan v. Dent, (1907) 1 Ch. 107 (letters of Charles Lamb)* 
Phillip V. Pennell, (1907) 2 Ch. 577. 

2 Perceval v. Phipps, (1813) 2 V. & B. 19; Lahouchere v. Sess, 
(1898) 77 L.T. 559. It has been suggested that the Government has the 
right on grounds of public policy to publish or withhold, letters addressed 
to public officers; Copinger, Copyright, p. 40, 

3 Samuelson v. Prodticers* Distributing Co., Ltd., (1932) 1 Ch. 201 

4 S. 1 (2). 

5 S. 5. The assignee can have the same remedy; Bamiah Asari v 
Chidambara, (1920) 39 M.L.J. 341: 59 I.C. 221. 

6 S. 3. The right to publish a translation of a work published in 
British India subsists for 10 years; S. 4 of the Indian Act 

7 S. 2 (1). 


46 ^ 


'rriE LAW OF TORTS. 


[Chap. 

which is a colourable imitation of the original,® or sells or dis¬ 
tributes infringing copies.® It is not necessary that the defen¬ 
dant should have an intention to infringe and therefore his 
innocence is no excuse.^® 

6. Action for infringement of copyright.—In an action 
for infringement, tlie plaintiff may ask for damages or an 
account of ])rofits, or for injunction.He can also as o^^^le^ 
of the infringing copies claim delivery of possession or 
damages for their conversion.^- 'Whether there is piracy of a 
copyright by a colourable imitation is a question of fact in each 
case.^® An abridgment has been held to be an infringement.^^ 
There is no infringement in the following cases, viz., fair 
dealing with any work for private study, research, criticism, 
review or newspaper summary; making or publishing photo¬ 
graphs, paintings or drawings or works of sculpture in a public 
place, or of any architectural work; publication in a collection 
for tlie use of schools, of extracts from published literary works 
provided not more than two extracts from the same author are 
published by the same publisher within five years and the 
source of the extracts is acknowledged; publication in a news- 
patter of a report of a public speech provided it is not prohibited 
by a conspicuous notice in writing at the place of the lecture. 
The Act extends protection to works published in other parts of 
the Empire and in foreign countries specified by His ^lajesty’s 
Order in Council.^® 


^ s. 35. 
a S. 2 (2). 

10 Performinp Pipht Society v. V. D. C. of Bran, (1930) A.C. 377. 

11 S. 0. 

1- S, 7. As to inoasiiro of damages, see v. Dicl'ie, (1936) Ch. 
(>55; al>ove Chap. V, para. (>0. The remedies under Ss. 6 and 7 are 
eunuilntive; Siithrrlotul ruhlishinp Co. v. Cnxtoii. Puhli^hinp Co., (1936) 
Cli. 323: V. if Co.. (1936) Ch. 489 . 

10 3/o/)r/u7m v. h\ (1929) 33 C.W.N. 172: A.I.R. 192S Cal. 

350; Mohini Mohati v. Sita Xath, (1930) 34 C.W.N. 540: A.I.R. 1931 
Cal. 233. 

11 Diclras \, Ler, (1844) S Jiir. p. 184, per Knight-Bruce, V.C.; 
Tinsley v. tacy, (1863) 1 II. & M. p. 754, per Page Wood, V.C.; Mae- 
miHaii 4'- Co. v. Cooper, (1925) T.L.R. 48 Bom. 308 (P.C.): 51 LA. 109. 

1-"* S. 2. 

ir> Ss. 29, 30. A foreign author eau also apply to the eustoms officer 
to prevent, import of infringing copies; Indian Act, S. 6. 
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7. Right to an office or dignity. —In mediaeval England, 
offices were on account of their connection with the feudal 
system of landholding regarded as a species of incorporeal real 
property and protected by remedies appropriate to such pro- 
perty.i7 They disappeared with the old order of political ideas. 
At the present day an office is generally the creation of statute 
■v^'hich would govern the rights and remedies of the person 
holding it. No suit will lie for disturbance of a mere title or 
dignity. In Cowley v. Cowley ,Earl Cowley sued to restrain 
his former wife, who had obtained a divorce from him, from 
continuing to use the title of Countess Cowley, but his action 
was dismissed on the ground that the matter was not within the 
cognisance of a Court of law and can only be tried before the 
peers. A suit for disturbance of an office is cognisable by 
civil courts^*^ but in India claims are often made under colour 
of this rule to vindicate .a religious honour or dignity. Such a 
claim is not allowed unless the honour or dignity is appurten¬ 
ant to an office in a temple or other religious institution. 

8. Right to the membership of a club, association or 
caste. —The right of a member of a club or other association to 
retain his membership and sue for wrongful expulsion is regard¬ 
ed as incidental to the right of property vested in such mem- 
ber.2i Therefore if a club or association has no property, he has 


17 Holdsworth, Vol. VII, p. 312. 

18 (1901) A.C. 450, 456. 

T* religious offices, see Krishnama v. Krishnaswami, 

(1879) I.L.R. 2 Mad. 62; Srinivasa v. Tiruvengada, (1888) I.L.R. 11 Mad. 
^0; Kasam Khan v. Kaju, (1926) I.L.R. 50 Bom. 148: 28 Bom.L.R. 60- 
^aja Muhammad v. Mian Mahamudj (1922) I.L.R. 4 Lah. 15 (P.C.) : 50 L 
A. 192. The office should be attached to an institution; Chunnu Dait \ 
Bahu Nandan, (1910) I.L.R. 32 All. 527: 7 A.L.J. 529; Sheik Vmmar v 
Budan, (1912) I.L.R. 37 Mad. 228; cf. Ghelahhai v. Hargowan, ( 1911 ) 

I.L.R. 36 Bom. 94: 13 Bom. L.R. 1171; Bansi v. Kanhaiya, (1921) ILR 
43 All. 159:18 A.L.J. 983. ^ ^ 

20 Andaniswami v. Totadaswami, (1920) 23 Bom.L.R. 75; Sri Vanama 
rnalai v. R. E. Board, (1934) 69 M.L.J. 14: A.I.R. 1935 Mad 621- 
Bertanan v. Mahadevan, A.I.R. 1935 Mad. 679; Sri Emherumanar v 

Board, (1936) 71 M.L.J. 588: A.I.R. 1936 Mad. 973; but spp 
Vehendra v. Satyacharan, (1927) I.L.R. 54 Cal. 614. 

21 Eighy V. Connol, (1880) 14 Ch. T>. 482, 487, per Jessel, M.R In 

the ease of a proprietary club, the member^s remedy is to sue the -nro. 
prietor for breach of contract; Baird v. Wells, (1890) 44 Ch Ti . 
Lyttleton v. Blackhume, (1875) 45 L.J. Ch. 219, * • 
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no such right. But an expulsion may be actionable on other 
grounds as where it is accompanied by false and defamatory 
imputations or carried out by the use of physical force. In 
India, the membership of a caste among Hindus is regarded as 
a matter of status and an improper expulsion or excommunica¬ 
tion is actionable in a civil court though the caste may have no 
property.22 It may also amount to actionable defamation,23 
but is in itself an independent cause of action.^^ A member of 
a clul), caste or other association cannot complain if the deci¬ 
sion to expel liiin was arrived at bona fide and in conformity 
with natural justice and the rules of the club or caste.^^ 


9. Right of worship.—The right of worship is a civil right 
and an action lies for its disturbance.^ In India it includes 
the right to take religious processions through public streets, 
sul)ject to the right of tlie public to use them.^ 

10. Right conferred by statute.—When a right is the 
creation of statute, the extent of the riglit as well as the nature 
of the remedy for its violation would depend on the terms of 
the statute. The general rule is that laid down in Ashby v. 
11 hifcj^ that an action lies against a person wlio disturbs a 

22 JofjarDiath v. AkaU Das,^ia, (1S03) I.L.K. 21 Cal. 403, 470; Nagin- 
(laji V. (1031) l.L.U. 50 Bom. 242: 34 Bom.L.K. 343. 

2 :( Coopoosami v. (1000) I.L.R. 33 Mad. 07; Gohiml Das 

V. liishainhor Pas, (1017) I.L.R. 30 All. 501 (P.C.): 44 I.A. 102. 

Xarai/ona Sah v. 7vc«cAc»i»m. (1031) I.L.K. 55 Mad. 727: 62 

M.L..T. OOS; cf. Vtlji v. Kcshatrji, (1001) I.L.K. 20 Bom. 174: 3 

Bom.L.R. 718. 

2 ;> Below, Chap. XVIII, para. 10; llacLtaa v. Thv Worker's Union, 
(1020) 1 Ch. 002. 

1 Tro 7 anji 7>*n/ra/if v. JloUt Harsher, (1010) I.L.K. 44 Bom. 410: 22 

Bom.L.R, 307; Jaffar Hussain v. Krishnan Serrai, (1020) I.L.K. 53 Mad. 
701: 5S M.L.J. 703; Khalil v. Israel, (1017) 2 Pat. L.J. lOS: 37 I.C. 302; 
jRam Chandra v. Mahomed, (1018) I.L.R 35 All. 107: 11 A.L.J. 233. 
As to disturbanco by unauthorised entry of persons whose entry causes 
desecration of the shrine, see -t/iujubuo Bhikaji v. Shankar Daji, (1883) 
I.L.K. 7 Bom, 323. It has been suggested that the pollution bv such entry 
may amount to trespass to the person; SakJat v. 7?cK<i, (1025) I.L.K, 3 
Kang. 5S2 (P.C,): 53 I.A. 42; v. .thdul A.IJt. 1032 

Lah. 423, (misuse of n village graveyard). 

2 - 47 u?( V. .UHt/u/rreru, (1015) 20* M.L.X 01; 20 I.C. 248; MofCMr v. 
Muhammad, (1024) I.L.K. 47 All. 151 (P.C.): 52 I.A. 61; I/uAommad 
Jain V. Bam Nath, (1030) I.L.K. 53 All. 484. 

^ (1702) 2 Ld. Raym. 038; 1 Sm. L.C. 253; above. Chap. I, para, 12; 
Pickering \\^James, (1873) L.K. 8 C.P. 480; cf, Toirrr v. Child, (1856) 7 
E. & B. 377 (defendant held not liable as he did not act nuUiciously); 
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legal right. Accordingly the defendants were held liable in that 
case for preventing the plaintiff from exercising his statutory 
right to vote in a Parliamentary election. If the plaintiff had 
no right of vote, he could not complain, even though the defen¬ 
dant, a returning officer, exceeded his duty in rejecting the 
plaintiff's vote."^ 

11. Right to privacy.—The phrase 'right to privacy' is 
used in the Indian case-law to refer to the right which an 
owner of a liouse may have under local custom to seclusion of 
his inner apartments from the view of his neighbour.® It has 
been used in recent years in the United States® and afterwards 
also in England*^ in the sense of the right to freedom from 
unauthorised publication of one’s likeness, or personal or 
private affairs. The question has been brought into prominence 
on account of the aggressive activities of photographers, press¬ 
men, and commercial adventurers who seek sensation and 
profit by such methods. 

12. Right to privacy in the United States.—The theory 
that an action would lie on the mere ground of an invasion of 
a right to privacy or as it has been said, 'a right to be let 
alone’ was first propounded in 1890 by two American lawyers 
in the pages of a legal journal.® The right was stated to be to 
the protection of one’s feelings and emotions and to freedom 
from annoyance and mental discomfort. It was suggested that 
this right to emotional tranquillity deserved recognition as 


Draviam v. Crtiz Fernandez^ (1915) 29 M.L.J. 704: 31 I.C. 322. A voter 
has no right to ask a court to compel a member of Parliament to present a 
petition on his behalf; Chaffers v. Goldsmidt (1894) 1 Q.B. 186, See also 
Davis V. Black, (1841) 1 Q.B. 900 (whether an action lies against a clergy¬ 
man for refusing to perform a marriage). 

^ Pryce v. Belcher, (1847) 4 C.B. 866; Bam TJgrah Singh v. Benares 
Hindu University, (1924) I.L.E. 47 All. 434: 23 A.B.J. 219 (no right of 
a student to sue University to be placed in the list of successful 
candidates). 

5 Above, Chap. VT, para. 18. 

6 See below note, 8. 

7 Winfield, 47 L.Q.R. 23. The right is said to be recognised in 
France and Switzerland; H.C. Gutteridge and F. P. Walton, 47 L.Q.R, 203, 

8 Messrs. Samuel, U. Warren and Louis X). Brandeis, Selected 

Essays on Torts, p. 122; Eoscoe Pound, ibid., p. 106; Cooley, Torts, Vol. I, 
p. 360; Burdick, Torts, p. 25; Wigmore, Select Cases on Torts, Vol I* 
p. 739; 43 Har. L.R. 297, * ' 
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much as the rights to the security of one's person, property and 
reputation. In this broad fbrm this right has not been recog¬ 
nised by the courts.^ But certain forms of invasion of this 
right have been treated as actionable. One of them is the un¬ 
authorised publication of a person’s photograph or likeness. This 
is a very common form of wrongdoing by people who desire 
to exploit another’s likeness for commercial purposes.^® Another 


category of cases is where courts liave allowed a right of action 


for mental distress caused by collecting agencies resorting to 


certain devices for collecting debts, such as sending lettei's in 


envelopes consjncuously proclaiming the failure of the plaintiff 


to ])ay his just debts, adopting violent and threatening- 
language, ete.^i 


Illustrations.—lu a New York ciise,i 2 the plaintiff, a young woman, 
complained that the defendants, flour nienufacturers and sellers, printed 
and circulated witliout her knowledge or consent 25,000 portraits of her 
likeness witli the following words below the portraits, “Flour of the 
Family,” “Franklin Mills Flour.” Tlie Supreme Court of New York held 
that tliere was no libel and denied a riight of action bn the ground of an 
invasion of a right to privacy. The State legislature, however, enacted 
a law the next year conferring a right of action in such cases.lS 

In a case in Georgia,t i an Insurance Company published in a news¬ 
paper the plaintiff's photograph by the side of an ill-dressed sickly look- 
ing person, a legend above the plaintiff’s picture reading “The man who 
did”j and one above that of the other person, “The man who did not”. In 
that way it was sought to contrast the favourable position of the plaintiff 
who Iiad insured with the company and that of the other person who had 
not and found his mistake. It was held that the publication tended to 
bring tlie plaintiff into ridicule and was an invasion of his right of pri¬ 
vacy. In these two cases it would amount also to actionable defamation. 


Prof. Francis H. Bohlen, 50 Hnr. L.R. 731. 

10 *SVc below, notes 12 & 14. 

11 50 Har.L.H. 732; 40 Har.L.K. 101H11004. * * Derogatory truth may 
not always be proclaimed from the house-tops;” F. II. Bohlon, *50 Har.L.R. 
/32. This is a flank attack on the doctrine of truth being a justification 
in the law of defamation. Otlmr forms of invasion of the right 
of privacy recognised in some of the states arc the unauthorised dissec¬ 
tion or disinterment of a corpse causing mental distress to the relatiives 
of the deceased, the publication of the photograph of a deceased relation; 
49 liar. L. 10d4-10t)r>; wire-tapping or intercepting and recording 
messages on a telephone; 35 Law Notes 133. See aleo 44 Har.L.R. 842. 

12 JRoherson v. The liochrater FohUnp Box Co., (1902) 171 N.Y. 538; 

Kenny, Cases on Torts, p. 3G4. As to this case, see 35 Law Notes, 
pp. 27, 2S. 

1^* 47 L.Q.R. p. 35. 

14 Pavesich v. New Btiplorid Mutual Life Insurance Co., (1905) 123 
Ga, 190: 69 L.R.A. 101. 
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In a California case,! 5 the action could rest only on the former ground. 
The plaintiff had renounced a liife of shame and had been acquitted after 
a trial for murder, married and became an exemplary wife. Seven years 
later, the defendants without permission released a motion picture based 
on the true story of the plaintiff^s life, as found in the Court records, 
advertising it as such and using the plaintiff^s maiden name. It was held 
that the plaintiff could sue for a violation of her right of privacy. 

In a Kentucky case,i 6 a creditor put up a huge placard in the show 
window of his automobile garage stating "‘Ur. W. U. Morgan owes an account 
here of $49.67. And if promises would pay an account this account would 
have been settled long ago.” Held that there was an invasion of the right 
of privacy and the truth of the fact stated was no defence to the action. 

13. Right to privacy in England.—The trend of English 
case-law^'^ is, however, against any right of action for mere 
annoyance or injury to feelings independently of the recognised 
heads of actionable injury already discussed. For instance, 
no action lies for insult by words or gestures unless they 
amoimt to assault or defamation.^® An action for the un¬ 
authorised use of the name of a person or his property does 

not lie unless it is likely to cause loss of business or trade.^® In 
one case'2° the right to privacy of one^s property arose for deci¬ 
sion and was negatived. The promoters of a dog show assigned 
the sole photographic rights at the show to the plaintiff. He 

complained that the defendant, a visitor at the show, took 

photographs of the dogs without the authority of the promoters 
and published them in illustrated papers. He sued for an 
injunction to restrain the defendant from making any further 
nse of the photos. His suit was dismissed on the ground that 
the law did not recognise an exclusive right to take photographs 
of one's property. If, however, the defendant was admitted into 
the enclosure on the terms that he should not take photos with¬ 
out the plaintiff's authority, he could be restrained from com- 


15 Melvin v. Kcidt, (1931) cited in 44 Har. L.B. 1146. Some states 

nave restricted the defence of justification in a cirvil action as in a 

criminal prosecution for libel: 43 Har. L.R. 127. tSee also 49 Har T T? 
1062. '"* 


16 Brents v. Morgan, (1927) 221 Ky, 765, 299 S.W. 967; 49 Har. L.R 
1060, * * * 


17 CoreUi V. Wall, (1906), 22 T.L.R. 532; above, p. 268; see also per 
Greer, L.J., in Tolley v. Fry Sr Sons, (1930) 1 K.B. at p. 467. 

18 Above, Chap. VII, para, 2, 

19 Above, Chap. X, para. 8 . 


20 Sports and General Press Agency, lAd, v. Boas'* P-t/ 7 > 7 /oj • 

Co, Btd., (1916) K:.B. 880; (1917) 2 K.B. 125. See also Mills v. 


Films Co,, (1923) 58 L. Jour. 511 (photographs taken from an aeroplan^^^ 
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milting a breach of contract. An invasion of the privacy of a 
person or his property may however afford independent causes 
of action. The publication of a person's portrait or caricature 
may be defamatory as in the case of Tolley v. Fry & 
Invasion of the privacy and seclusion of a man's premises by 
loitering about ihv.m may be a trespass^^ or nuisance.^^ Publi¬ 
cation of a i)crsoirs private letters or works not intended by 
him to 1)0 published ma}^ bo restrained as a breach of confidence 
or an infringement of the right of property.^'^ Unauthorised 
publication of a iiliotograidi may amount to a breach of con¬ 
tract, as where a photographer employed to take a certain 
number of copies took more and sold them.^^ 


14. Right to emotional tranquillity.—The law in England 
and in India has not so far recognised emotional disturbance or 
distress as actionable per sc.^ It, however, allows actions for 


illness or Imdily Iiarm supervening on it and its tendency is 
to widen tlie sphere of such actions.^ The position in the 
United States lias already been referred to.® 


21 (loai) A.C. 33.'^; ahovo, Olmp. VII, para. 20. 

22 JIarruton v. Duke of Jutland (1S03) 1 Q.B. 142; Hickman v. 
Maiscy, (1000) 1 Q.B. 752. 

23 Lyons v. TTin-in.*!, (1800) 1 Oh. 255. 


21 AI)ovo, para. 4; soo also Prince Alhoi v. Stranpe, (1840) 2 De G. 
& Sm. G52, 003; 1 M. & 0. 25 (unauthorised publication of etchiaigs made 
by Prince Albert and Queen Victoria); Abcrnethy v. Hutchinson, (1825) 3 
B..T. Ch. 200 (publication of the lectures of a doctor). The same principle 
applies to piracy of trade secrets; Tovott v. TTuii/ard, (1820) 1 J. & W. 
304; Morison v. Moat, (1851) 8 Haro 241. 


25 Tuck V. Pricster, (1887) 10 Q.B. D, 620; Pollard v. P;io/oarat)ftic 
Co., (1888) 40 Oh. B. 345. 


1 Above Chap. II, para. 4. 

2 Above, Chap. II, para. 6. 

3 Above, para, 12. 
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CHAPTER XIII. 

INTENTIONAL WRONGDOING. 

1. Principles of liability. —In the preceding chapters, 
torts or injuries to rights of various kinds Jiave been considered. 
It is now necessary to discuss the principles of liabilitj’- appli¬ 
cable to them. These principles may be discussed under the 
following five heads: (a) Intentional wrongdoing, (b) Negli¬ 
gence, (c) Absolute liability, {d) Vicarious liability, (e) Broach 
of statutory duty. 

2. Intentional wrongdoing. —^^The word * intention’ is 
used in the sense of a design to produce thci damage complained 
of. It implies an antecedent knowledge of the injurious conse¬ 
quence and a desire to produce it. When a person commits a 
toiii with a mental condition of this kind his liability is clear 
and does not need any discussion. In his case the question 
whether the consequence is direct or remote does not arise, as a 
consequence which is intended is not remote in law.^ The 
question will, however, be material to determine the liability for 
an unintended consequence of intentional wrongdoing. For 
instance the defence of contributoiy negligence may be open to 
the wrongdoer in such a case.^ 

3. Intention as a condition of liability. —Intention is not 
as a laile an essential condition of iiabilit 3 " for tort. The cases 
where it is required ai’e rather exceptional, assault, deceit, 
defamation in cases where a defence of privilege or fair com¬ 
ment is available, malicious prosecution, injurious falsehood 
intei’ference wnth trade or conti^actual relations, conspiracy. 
But it is unnecessary in tho ease of large and impoiiant cate¬ 
gories of wrongs, e.g., injuries to person or propertj^, nuisance, 
defamation in cases other than those mentioned above, infringe¬ 
ment of patent, copyright, or trade mark. Therefore in a large 
class of eases, absence of intention or boiia fide mistake is not a 

1 Per Lord Lindley in Quinn v. Leathern^ (1901) A.C. 495 537 

2 As to the defence in cases of recklessness, see EestateTnAnf tt 

H 282 , 482 . - li, 
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valid excuse.^ This fvalurc of the law of torts was recognised 
long ago. “In all civil acts, the law doth not so much regard 
the intent of the actor, as the loss and damage of the paily 
STiffering. On the other hand tlie object of the law of 
crimes is punisliment and not compensation, and therefore a 
guilty intent is generally a condition of criminal responsi¬ 
bility. The theoiy of tlie common law was expiessed long 
ago in the maxim,® acins no^n* facit n um m\si mens s-it rca, 
the act itself creates no guilt in tlie alienee of a guilty 
mind. But this rule is subject to important (pialifioations 
even in tlie criminal law. For instance, a ])ei*son who causes 
the death of another not by design but by reckless conduct, c.r/., 
shooting or rash driving in a crowded ])lacc, may be guilty of 
murder or manslaughter. In siich cases adherence to tlie above 
maxim i.s passible only by presuming intent as a matter of law 
from reckless conduct. Hence we liave tlie well-known rule 
that “a man is presumed to intend the natural and necessary 
consequences of his acts.’*® The i>rocess of extending criminal 
rcsponsiI)ility to cases'^ wliere actual intent is absent has gone so 
far that the maxim became out of date long ago. In the law of 
torts there is no need for a doctrine of ju'csumed or constructive 
intent, as a guilty intent is not a condition of liability. 


4. Intention a factor in creating* liability.—There is 
high authority for formulating a genend rule that intentional 
harm is actionable unless there is a just cause or excuse. It has 
t he sup])ort of a dictum of Lord Bowen* and has been advocated 
by eminent writei*s like Sir Frederick Pollock.® The difficulties 

■* Bolow, Chnplor. XVIII, jmrn. 

4 Sir Thomns Raymond, C.J., in Loinhcrt v. Besseu, (IdSl) T. 
Ravin. -422. 423. 

5 Stophon, History of Criminal T.uw, Vol. IT, p. 94; P. & M,. Vol. 
IT, p. 476; Holdswortli. Vol. Ill, p. 374. 

« V. Hanrif^ (1823) 2 H. C. 257, 304, per Bnvloy,. J.; Pollook, 
Torts, pp. 34, 35 . 

7 E.g., Parker v. Aider, (1899) 1 Q.H. 20 (comnotion of uocusod for 
Rolling milk adultoratod without his knowUnlgo) : CoiferiP v. Pcimj (1930) 
1 K.B. 53 (offence under Enrceny Act). Tlie l.P.O. has no sueh general 
i'ul<» but defines the state of mind or conduct required in each ease. As 
to vicarious criminal responsibility, see below. Cliap. XVII. para. 15. 

R ^Uinner # Co. v. .S/irir 4’* Co.^ (1893) 1 Cli. 413, 422. The dictum 
was adopted by Holiues, J.. in the Supreme Court of the U.S., in . 4 item? 
V. (1901), 195 U.S. 199, 204. 

S Torts, p, 03 . Q L.Q.R. pp. 164, 174; H. 
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ill accepting a similar laile suggested by the same learned judge 
in the Mogul case/® with special reference to injury to property 
or trade, have already been noticed.^^ The same criticism 
applies to the wider mle. In England slander is not actionable 
without proof of special damage though it may cause damage to 
reputation. In the ease of malicious prosecution the plaintiff 
does not succeed merely on proof of intentional harm but is 
required to prove absence of reasonable cause. If these cases 
have to be regarded as instances of just cause or excuse, the 
rule is incomplete without an enumeration of the rights which 
fall within the sphere of justification. If that has to be done, 
the laile does not take us much farther than the ordinary rule 
that in every ease the plaintilf must establish a violation of 
some legal right of his or a breach of legal duty of the defend¬ 
ant.may be observed, however, that the rule is appropriate 
to a large class of wrongs, physical injury tO' person or 
property.The theoiy suggested hy tlic late Sir John 
Salmond perhaps went too far in the other direction, viz., that 
tlie law of toifs like the criminal law consists of specific rules 
prohibiting certain kinds of haraiful activity and a person who 
cannot show that the wrong he complains of falls in one of 
the categories recognised by law has no remedy.The ob¬ 
jection to this theory which has been described as the 'pigeon- 
liole’ theory^® is that it takes too rigid and static a view of this 
branch of law. Even in earlier times when forms of action 
wei’e in force, this rigid view did not prevail. A judge of the 
eighteenth century observed, Torts are infinitely various, 

C. Gutteridge, 47 L.Q.R. at p. 208, Dr. Winfield is in favour of an 
even wider rule as to all harm, intentional or otherwise; Law of Tort, pn 
15-21. . . 

10 (1887) 23 Q.B.D. at p. 613. 

11 Above^ Cliap. XI, para. 24. 

12 Majendro Dnitf (1860) 8 M.I.A. 103; G^-ant v. Atistra^ 

lian Knitting Mills, (1936) A.C. at p. 103, per Lord Wright; above. 
Chap. T,i para. 27. ^ 

13 The German Civil Code confines the rule to such cases; in othea-^ 
it qualifies the rule) by enacting that damage wilfully caused in a manner 
contra bonos mores is actionable; Schuster, German Civil Law, p. 338. 
The French Civil Code however enacts the broad rule that wilful or negli¬ 
gent harm is actionable; Art. 1383. 

14 Torts (7th ed.), p. 9; this opinion is not shared by D^* Stallv- 
brass, (9th ed.), pp. 17-19. 

15 47 L.Q.R. at p. 206. 
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not limited or confined. ’ Tlie remedy of action on tlie ease 

wa.s from time to time exfendeil to meet ne\v situations and re- 

dr<‘.ss new tA^ies of injuries, e.r/., action on the case of dew'it 

ot malicious- pro.secution,'* action for inducing a wife to leave 

her hn,sl)and/9 for inoeuring a lireach of contract 20 for 
eojispirary.^1 

5 . Intentional omission.—The principle that the plaintiff 

must show a violation of right or duty receives .-triking confir¬ 
mation when tlie harm comiilained of is the result" of an 
intentional omksion and not a positive act. “No action will lie 
again.st a spiteful man. who .seeing another running into a posi¬ 
tion of danger niejely omits the warning. ''22 

‘’•I'h y giving intormation to another about to engage, in a 
commereial undertaking, avert lo.ss to the latter is not liable for 

n .\ omitting to do .so; if. however, he makes a wilfullv false 
statement and causes damage lie is lial.le for deceit .22 i„ thc^c 
f-a.ses wilt id inaction is a. l.reaeh of a moral hut not of anv leml 
o) igatioii But in some situations a legal obligation to'acMn 
aid ot another may arise. A nunse or care-taker of a child who 

i i • m ,'7; 7- ...■ won ca„. 

,™l .,,ri r" ai''"' infon„at»„ 

Ilia Iiiivai.* r ' ” ’I'liiwwiia ai'li,.!., is I,,,,,,,,! 

.Wit , T''” ^r ’’«...l ia liaMe it h. 

'1 ^ iind otluM* eases wliere a pei-son has 

‘_lL ^ hroatlly under two eatesories.^s r*r.. 

p. 14C. ' .. V. rU-WiVfiill. it?!!”-) 2 Wills, at 

l« Snvilr V. lioh.rt, ’(1 iK'oVt’I ^ I'""'' ’’ 

parn. a. * ^ • l^ayin. a,4; above, Olinp. VIIT» 

pnra!V HTtA Wille.s. o77: above. Chap. TIT, 

-”■= I'^-ve. Chap. Xf. para. 2. 

-2 I'rr Willes” T ‘ Pni-a. 10. 

■'ce Pol,Ion, Stiiiie’s'p (lS07i h.R. 2 C.P. .171; 

- Above, ,-hap.^ t£ a. 

25 Sr"".’’ *'• 

-’00; RostatemciUTI^^'TopicVrSHX"""^^ 
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(ft) where he lias already by active conduct created a position 
of danger,1 {b) where he has assumed or undertaken such a 
duty. In other cases wilful omission is not as a rule an action¬ 
able wrong. In other words, the law generally enjoins absten¬ 
tion from injurious acts, but not active benevolence.^ Reformers 
like Bentham^ liave advocated a diiferent rule which would be 
in conformity with codes of ethic.s, but this is another instance 
where law and morals part company on account of the practical 
difficulties in enforcing a general duty to act in aid of another.^ 

6 . Intention and. motive.—These words are often used 

interchangeably in popular usage but the distinction between 

them is important in the law of torts as it is in the law of 

crimes. Motive has been described as an ulterior intent.® A 

publishes a defamatory letter about R, his servant, to C. A’s 

intent is to defame B but his motive may be to inform C, an 

intending employer of R, about R's character and prevent C 

employing B. Here, in spite of a libellous intent, a good 

motive would render A s act lawful. Sometimes the position 

may be the reverse.*^ A steals a loaf of bread from B's bakery. 

A is liable for theft as well as for the civil wrong of trespass, 

though As motive was not to cause loss to B but to feed A’s 
starving child. 

7. Malice.—A bad or improper motive is described in 
law by the term 'malice^ t.c., malice in fact or express malice. 
The phrase 'malice in law' has no reference to any state of mind 
and is nothing short of a pervei’sion of terminologv^ It came 


1 C/. the duty of tlie vessel colliding with another to render help to 

the other under the Merchant Shipping Act, 1894, s. 422;' The San Onofre 
(1922) P. 243. " 

2 This was also the Roman law; Salkowski, Roman Private Law 

P. 515; Lex Aquilia. Dig. IX, 2, 9, 27., ' 

3 Specimen of a Penal Code, Bentham’s Works, Vol. I, p. 164 . See 
ft fto Ames. Selected Essays on Torts, p. 16. It is noteworthy that an 
ancient Hindu law-giver, Gautama, said to be of the 6th century B. C 
pr^enbed a penalty for deliberate inaction as well as actively caii«?iT^o^ 
injury; Sacred Books of the East. eh. XXI, sutra 19. The law^jg now^ 

ays tending to restrict tlie sphere of permissible inaction; e.g. the diUv 

persons to act in aid of public officers under ss. 42-44 Crl P 7 ^ 

ss. 154, 174, 187, 202, I.P.C. r.o.; see also 

4 Above, Chap. I, para. 19. 

Salniond, Jurisprudence, p. 397 . 

6 Above, Chap. IX, para. 12. ' 
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into vog'uo in actions of defamation nndcr circumstances already 
explained,"^ and has been a source of confusion in laAv. There 
is no reason why it sliould not be abandoned and malice confined 
to the sense of a bad motive. In tliat sense malice is wider than 
malice in the popular sense of ill will or spite. 

8 . Malice as a condition of liability.—As a general rule, 
a bad motive is not an es.sential condition of liability for a civil 
wrong.® The cases where it is essential are exceptional, c.g., 
malicious i>rosecution, defamation in eases where the defences 
of i)rivilegc and fair comment are available, conspiracy. 

9. Malice as a factor in creating liability.—In Alien v. 
Floodf^ the House of Lords propounded the rule that an act 
lawful in itself is not converted by a malicious or bad motive 
into an actionable wrong. This rule in spite of its apparent 
generality lias only a limited application, and has therefore 
been criticised as having been stated in too broad and \ineom- 
promising a form.’® A similar doctrine with special reference 
to use of projicrty, enunciated in Bradford Corpomiion v. 
Pickles}'^ lias already lH*en considered. Tn the first place, the 
doctrine in Allen v. Flood- is not of universal ap]>lication, as 
malice is an essential ingredient in certain wrongs like malicioxis 
]>rosccution and conspiracy. Secondly, the doctrine applies only 
to an act. ‘lawful in itself',—a phra>’e which is vague and re- 
(luires explanation. It ai>plies to those acts which are done in 
the exercise of what, may be called 'absolute rights.’ c.g,, the 
right to erect a building on one's land oven though it obstimets 
light or air to the new house of a. neighbour, to dig in one's land 
tliough underground water not flowing in a defined coui*se to 
adjacent i)ropeiiy is intercepted, to work or not to w'ork under 
another, to employ or not to employ another, to trade or not to 


7 Above. Chap. Vll, para. a.'i. 

« Alien y. Flood, (180S) A.C, at p. 02; Coolov, Torts, VoL II, 
Chap. XXIT. 

a (1898) A.C, 1; above. Clinp. XT, para. 15; a simitar rule* was laitl 
flow^ by Parke, B., in ^itevenson v. AViraham, (185a) 18 C.B. 285. whero 
a (liatross for rent was held not to be illegixl though iit'. wniv malicious: **an 
act which does not amount to a legal injviry cannot be actionable because 
it is done witU a bad intent.’’ 

10 Ames, Selected Essa^-s on Torts, p. 150; C. K. Allen, 40 L.Q.R. 
p. 104; Wigmore, Cases on Torts, Vol. IT, ,109 at p. 870. 

11 (1895) A.C. 587, Cliap. VT, para. 20. 
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trade, to have business dealings or not to have them with 
another. But the rule lias no application to acts whose legality 
is determined by a pz‘oper motive. For instance, causing noise 
or discomfort to a neighbour in the ordinary course^ of enjoying 
one's property is not actionable, but it is othenvise if the motive 
was only to annoy the neighbour. 

10 . Intention and volition. —Intention in the usual sense 
of design includes and implies the presence of volition, or the 
capacity to exercise one's will to do or not to do an act. It is 
sometimes used as synonymous with volition, as when it is said 
that a child or a lunatic can have no intention to injure. The 
opinion of text-maters is on the whole in favour of the view that 
volition is an essential condition of liability in the law of torts 
as it is in the law of crimes.^^ England the view of early 
authorities was however different. They held, for instance, 

tliat a lunatic could be sued for a trespass.^^ rpj^^ question of 
the liability of lunatics and children is devoid of any modern 
English authority. In the United States they have been held 
liable on grounds of justice and policy.^* 


T^ovtl^ Studies; pp. 543-547; contra, Cooley, 

Hobart 134; for other references see 
Pollock, Torts, pp, 146, 147; above Chap. II, para. 3 f. n 8 * 

Below, Chap. XIX, paras. 19 and 30. 



CHAPTER XIV. 

NEOLIGEXCI-]. 

1. Neg'ligence .—\egligeiu-e implies absence of intention 
to cause the harm complained of.^ It may be defined^ as un¬ 
reasonable conduct, i.(\, conduct which a reasonable man would 
avoid on the ground that it involves undue risk of harm to 
anotlicr. *Such conduct when followed by hann to the latter 
gives rise, to liability for negligence, ^lerely unreasonable 
conduct without damage is not actionable though it may he a 
jiunishaldo offence.'^ 

2 . Negligence is conduct, not a state of mind.— The 

contrary viiuv was lield by Austin, the well-known jurist and 
])liilo.so[)her, but is not accepted by modern authorities^ Ac¬ 
cording to liiin, negligence is a faulty mental condition which 
is j)enalised l)y tlie award of damages. He i>roceeded to distin¬ 
guish between different slates of mind, viz., rashness, heedlessness 
and negligx'iice. TIuse distinctiojis liave no )>lace in llm modern 
law ot torts M’liicli takes note only of the external conduct of 
the wrongdoer and b'sts it by the objective standard of the 
reasonal)le man's care.^ 

3. Staaidard of care. —The law imposes on all persons 
the duty to exerci>e the cart', skill and foresight of an average 
person of prudence. Tlieri'fore on the one hand a person cannot 
1)0 made Iia]>le on the ground tliat he failed to take extraordinary 

care; and on the other it- is no defence for a person whose 

^ _ __ 

1 Till* phrase ‘willal iiogUvt ’ is a t ovniption of ‘gross nogligenoo’; 

for instances of its use. see Untclifrt v. Haiimnl, (ISTO) Iv.K. 0 Ch. 054; 
J>ixo,i V. MuHIcston, (1S72) T..K. S C\\. 155; 7,\ v. Senior, 1 Q. 

B. 2S.’>; s( c also] the decisions uiulor the Imlian Baibvays Act, s. 72; c.g., 
Tamholi V. G. 1. P. Pif. Co., (1027) l.L.K. 52 Bom.‘ lOD (P.C.). 

2 For definitions of the word, sec IVvon, Negligence, Vol. I, p. 2; 
Terry, 29 Har. L.K., p. 40. 

^ a. TCoi.r/mua v. Scatter, 1 K.B. .*197. 

^ Holiaos, Coimnon Law, p. 8t; “Austin’s theorv was that of a 
criminalist.’^ 

The external standards of prudence or of the reasonable man are 
not new. they may be traced tlirougli our mediaeval sagvs and the can¬ 
onists to the classical Boman lawyers, back to the (iroek philosophers, 
especially flic Stoics, and ultimately to Aristotle”; Sir F. Pollock, 44 Har. 
L.K. (195. >SVr also Y)r. Winfield. 45 Har.L.R. 325. 
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conduct falls short of that standard that he acted to the best of 
his judgment and ability. This principle was implicit in older 
authorities, but was definitely formulated by Tindal, C. J., ih 
Ymigham v. Menlove. <3 The defendant kept a hayrick near the 
boundary of his premises. He was warned that it was likely 
to catch fire but said he would chance it. Owing to spontaneous 
ignition, tlie hayrick caught fire which spread to the plaintiff's 
cottages. The defendant contended that he acted honestly and 
to the best of his judgment in keeping the hay. In holding him 
liable, Tindal, C. J., obseiwed that the standard of care was that 
of a man of ordinary prudence: 

Instead of saying that the liability for negligence should be co¬ 
extensive with the judgment of each individuaJl,. wliich would be as vai-iable 
as the length of the foot of each individual, we ouglit rather to adhere to 
the rule which requires in all cases a regard to caution such as ai man of 
ordinary prudence would observe. ^ ’ 

Since then the reasonable man's care has been the accepted 
formula in actions for negligence. In Blyth v. BintiingJiam 
Waterworks Co.,^ Baron Alderson adopted it and defined 
negligence as the omission which a reasonable man, guided upon 
those considerations which ordinarily regulate the conduct of 
human affairs, would do, or doing something which he would 
not do. The defendants, a water company, had laid their 
mains and pipes according to law and the directions contained 
in an Act of Parliament. On account of an unusually severe 
frost the valves in the mains became incrusted with ice and 
water escaped and flooded the plaintiff's house. The defend¬ 
ants were held not liable. 

4. Degrees of care. —By adopting a unifomn standard 
of care English courts departed from the Roman law which 
recognised distinctions between different degrees of care.® A 
gratuitous bailee was bound only to show slight care and was 
liable only for culpa lata or gross negligence. On the other 
hand a bailee for hire was bound to show a higher degree of 
care, viz., that of a diligent householder, and liable for culpa 
l^vis or slight negligence. These distinctions were borrowed by 
Bracton in his treatise and by Holt, C.J., in hi 3 judgment in 

6 (1837) 3 Bing.N.C. 468. 

7 (1856) 11 Ex. 781. Of. Manchester Corporation v 

(1936) A.C. 360. iMarictwna, 

8 W, W. Buckland, Roman Private Law, p. 289. 
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the well-known case of Coggs v. Bernard!^ But they were 
really foreign to the English law and have disapx>eared from 
it.^® The phrase 'gross negligence’ has however persisted in 
legal U3age. It has been said that "it is the same thing as 
negligence with the addition of a vituperative epithet, 

5. Application of the standard of care.— The decision 
of the question of negligence is arrived at by applying 
the abstract standard of the reasonable man’s cai^e to the facts 
of different cases. Though the standard is uniform, the degree 
of care required in diffei'ent situations wiU obviously vaiy. A 
driver of a motor ear requires greater skill and care than a 
driver of a carriage and hoi*se .^2 ^ surgeon is expected to show 
the care and skill not of an ordinary- lajunan but of a member 
of his class.^^ Where skilled work is undertaken want of skill 
is negligence in law; impcritia cuJpae- adnuyncraMr.^^ 

6. Action for negligence. —While negligence is usually 
understood in the sense of unreasonable conduct it is used in the 
phrase 'action for negligence' to mean the injury res\ilting fi*om 
such conduct. In the latter context it is a technical tenn signi- 
fying the ingredients that constitute actionable negligence. 
They may be stated as follows in the form of the points which 
the plaintiff has to prove in an action for negligence: (o) that 
the defendant was under a duty to take reasonable caro towai*ds 
the plaintiff to avoid the damage complained of {h) that 
there was a breach of duty on the part of the defendant; (c) 
that the breach of duty was the direct cause of the damage 
complained of. 

7. Actionable negligencOL'— In the sense above indicated, 
the word 'negligence’ signifies the tort of actionable negligence 

9 (1703) 2 Ld. Rnym. 909; 1 Sin.L.C. 175; Ix'low para. 01, 

10 The Restatement excludes reckless conduct from the scope of 
negligence; one of the points of distinction is that there can be no plea 
of contributory negligence in the former case; Vol. II, 282. 482. 

11 Per Rolfe, B., (Lord Cranworth), in iriL'oii v. Preit, (1843) 11 
M. & W. at p. 115. 

12 Mcrone v. JRulinp, (1938) 1 A.E.R. 157 (want of experience no 
excuse in prosecution under Road Traffic Act). 

13 A jeweller piercing the ear is not expected to behave as a surgeon; 
Philipttv, WiVieini. Whitrlg, Ltd,, (1938) 1 A.E.R. 500. 

14 Inst. 4, 3, 7, cf. Fitzherbert N.B. 94 1); **It is the duty of every 
artificer to exercise his art right and truly, as he oughL ” 

15 Or, us Dr. Buckland would prefer to put it, duty not to cause 
damage to the plaintiff by failure to use reasonable care; 51 L.Q.R. 041. 
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and the elements that constitute the tort.^® '*In strict legal 
analysis, negligence properly connotes the complex concept of 
duty, breach and damage thereby suffered by the person to 
whom the duty is owing’'. ^7 an article in the Law Quarterly 

Review,^® Dr. Winfield has examined the use of the word in the 
above sense and described it as an independent tort by 
Avay of distinguishing it from negligence as a mode of 
liability for other torts. The importance of the dis¬ 
tinction is that in actions for negligence the plaintiif must 
plead and prove the aforesaid ingredients, vU., duty, breach and 
causal relation and these actions are in that respect dissimilar 
to actions for other torts like nuisance, trespass or libel where 
negligence may have a bearing on the liability.In Grant v. 
A.ust7’al/ha7i K^iitting MillSy Lord Wright referred to the 

contrast between *‘negligence, where there is a duty to take care, 
being a specific tort in itself, and negligence being simply an 
element in some more complex relationship or in some specialised 
breach of duty. ’ ’ The reason for the above distinction is his¬ 
torical. The remedy for negligence was an action on the case 
which was different not only from actions of trespass but also 
from specialised forms of the action on the case which gavte 
rise to nominate torts like nuisance, conversion, libel, etc. The 
rules that grew around these different sets of remedies are 
naturally dissimilar. 


8. Duty towards the plaintiff.— This is an essential con¬ 
dition because conduct which is negligent, with reference to one 
may not be so towards another. '‘The duty to take carei is not 
in the air, but only towards particular people. ’ For instance, 


16 This form of statement does not however militate against the argu- 

ment in favour of the classification of negligence as a mode of liabiUtv for 
bodily harm and other injuries; above. Chap. II, para. 2. ^ 

17 Per Lrord Wright in Lochgelly Iron ^ Coal Co. v. M^Mullan ( 1 Q^ 4 .\ 

A.C. at p. 25. ’ 

L.Q.R. 184; see also Winfield and Goodliart in 49 L O n 
3o9; Winfield, 4 Camb.L.J. 197. 

19 The distinction may in certain contexts not be substantial hnf 

one of form or mode of proof; above Chap. VI, paras. 61 and 62 As £ 
pleading one form of negligence and amendment of it to anotho,- . 
Marshall v. London Passenger Transport Board, (1936) 3 A F T? 

20 (1936) A.C. at p. 103; below para. 58. ^ 

Bowen, L.J., in Thomas v. Qvartermavne, (1887) 18 O F n 

p! 476 ’ J^annist^, ( 1932 ) Aic. at 
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an occupier of land owes a duty to the occupior of adjoining 
land to avoid discomfort from a nuisance, but not to a licensee 
in it . 22 xhe duty must be in respect of the particular conduct 
complained of. Witii regard to certain kinds of conduct, no 
duty of care is recognised by the law. There can be no action 
for loss caused by a criminal prosecution instituted carelessly 
but without malico.23 The law, as the authorities in England 
now stand,24 does not enforce any general duty to take care in 
respect of the truth of one’s statements, l)ut the duty may arise 
towards ])articular i)ersons by reason of a contract or a special 
relationshii).25 A. person may, by his imprudent conduct of his 
business or ])rivate affaii-s, cause great loss and harm to tlie 
members of his family or his employees, but is not liable to them 
in law. In England the (piestion wliether there is a duty is 
one of law in the seirse that it is for the judge to decide.^ It is 
a question of fact in the sense that the decision depends on the 
circumstances of each case though also influenced sometimes by 
considerations of law and legal policy. Any attempt to formu¬ 
late a general rule defining the situations in wliich a duty will 
arise towards ])ai’licular ])ei‘sous cannot be successful. “The 
grounds of action may be as various and manifold as liuman 
errancy; and the conce])tion of legal responsibility may develop 
In adaptation to altering social conditions and standards.^’2 

9. Lord Esher’s rule in Heaven v. Pender. —In Heaven- 
V. Pender,^ Brett, M. R., (afterwards Lord Esherl suggested 
tlie following nde defining the conditions under which a duty 
would arise:— 

Whenever one person is hv oircumstnnees placed in such a position 
with regard to anotlier that every ouo of ordinaVA’ sense who did think 
Avould at once, recognise that if he did not use ordinary care and skill in 
his own conduct with regard to those circumstances he would cause 


22 Above, Chap. VI, para, 52. 

2a Much less by a civil suit instituted carelessly; above,\ Chap. VIII, 
para. 5. 

2* Above. Chap. IX, paras. 0 to 11. * 

25 Above, Chap. IX, para. 11. 

J Balinond, Torts, p. 458, 

2 l)ono(fhu4' V. fitt'rt }Kson, (1982) A.C. at p. 019, per Lord Macmillan. 

a (1S88) 11 Q.B.D, 508, at p. 509; a workman employot\ by a shijw 
owner to paint the ship was injurod by falling from an Snsoeuro scnffolding 
provided by the defendants, dockowmers. Ho was allowed to re<'Over ns 
an ‘invitee’ from an occupier of real property allowing a danger to exist 
in it. 


4 
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danger of injury to the person or property of the other, a duty arises to 
use ordinary care and skill to avoid such danger. ’ ’ 

In that case Cotton and Bowen, L. JJ., in the Court of 
Appeal were unwilling to concur in any such rule as it was too 
“wide. In Le Lievre v. Govld,^ Lord Esher admitted that the 
rule was not applicable to a case of pecuniary loss caused by a 
■careless misrepresentation but should be confined to cases of 
physical injury to person or property. Even in respect of such 
cases he introduced a limitation of proximity; the duty will 
^arise if a person is near to another or the property of another.’’ 

IQ. Theory of proximity,—In Donoghue v. Stevenson,^ 
Lord Atkin speaking of the rule propounded by Lord Esher in 
Heaven v. Pender observed; “To seek a complete logical 
■definition of the general principle is probably beyond the func¬ 
tion of the judge, for the more general the definition the more 
. likely it is to omit essentials or to introduce non-essentials.” 
Lord Atkin proceeded to say that the rule as framed was 
‘demonstrably too wide but if limited, as Lord Esher did later, 
by the qualification of 'proximity’ or ‘proximate relationship’, it 
“was capable of affording a valuable practical guide.”® He 
“went on to explain ‘proximity’ to mean not merely physical 
proximity but “to extend to such,' close and direct relations that 
the act complained of directly affects a person whom the person 
alleged to be bound to take care would know would be directly 
affected by his careless act.” He held that in this sense there 
was proximity between the manufacturer of an article which 
had a latent defect due to his carelessness and not discoverable 
by reasonable inspection by the buyer or any other person into 
whose hands it might pass and the ultimate consumer who 
bought it from a retail dealer. The introduction of the test of 
^proximity’ has since been criticised by Lord Wright in a 
similar case, on the ground that the test is appropriate to the 

4 (1893) 1 Q.B. at p. 497, per A.L, Smith, L.y., at p. 504; above 
■Chap. IX, paras. 9 and 10; per Lord Esher in Ziatie v. Cox^ (1891) 1 Q. 
B. at p. 417. ‘'The precision of a neat draftsman has never been cornted 
among Lord Esher's accomplishments;" Sir P. Pollock, 49 L.Q.R. 25. 

5 (1932) A.C. at pp, 581, 582; below paras. 57-59. 

6 See also Lord Macmillan at p. 614; Lord Buckmaster (pp. 573 575 ) 
however, condemned the rule in strong terms; it “has been used as a 
tahula in naufragio for many litigants struggling in the seas of adverse 
•authority;" “it is better that the dicta in.'Heaven v, Pender are buried 
•so securely that their perturbed spirits shall no longer vex the law. *' 
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question of causal relation and not to the present context.'^ If 
one may venture to say so with respect, the u^e of the test in the 
a hove extended sense appears to be artificial and does not really 
add to the basic test of 'the reasonable man^s care.’ 


11. Reason for the requirement of duty. The 

reason underlying the notion of duty® in the English law 
appears to be that the standard of reasonable conduct is not deter¬ 
mined entirely by the 'ordinary sense’ of the juryman but has also 
to conform to the judge’s view of what, according to considera¬ 
tions of law and legal policy as well as precedents applicable tO’ 
tiu‘ facts of the particular case, should be regarded as reasonable 
conduct. In course of time judges in the exercise of their powers 
propounded rules and formulae which tended to obscure the 
doctrine of reasonable care and hamper its operation in many 
('lasses of cases. For instance, it was held for nearly a century 
till 1932 that a person who commits a negligent act in breach 
of a contract with another cannot be liable to a third party who 
may happen to be injured by liis negligence.® The imle of Lord 
Esher though vague and not a precise formuha was perhaps a 


nec(‘ssary reminder of wliat was often lost siglit of, viz., that 


reasonable care to avoid harm to another is the governing 
coTisideration for a judge in deciding the question of duty as it 
is foi* the jury in deciding whether there is a breach of it. 




12. Breach of duty to take care.—The question whether 
llie d'dendant K conduct amountvS to negligence or breach of 
duty to itse reasonable care is a question of fact for the jury in 
England and has to be decided with reference to the facts of 
each case. The degree of care which would be I'easonable in 
diff(‘renl cases cannot obviously be defined. But some situations 
are morc^. familiar than othoi*s. and the constant application to 
them of the abstract rule of 'reasonable onre* has resulted in 
concrete rules defining the care required in such cases. We 


7 Grant v. Aitsfrafian Mills, Ltd., (mao') A.C. at p. 104; below paras. 
58 uiul 59; scr also the criticism of Sir F. Pollock in 49 L.Q.R. 23. For 
ensrs wlioro it 1ms been applied, see below para. 60, note 9. 

« On the theory of Mutyk sre Winfield, Imw of Tort, p. 428; W.W. 
nckland in 51 L.Q.R. 637, 639. “The duty to take care is certainly 
a imrt of our law, hut an unnecessary fifth wheel on the coach/' The 
f^statement dispenses with the general requirement of duty and defines 
the care required in particular situations: II, ^ 281. 

0 Below, para. 60- 
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have for instance the rule of thei road, and in, eL case of a motor 
collision the inquiry about reasonable care is reduced to the more 
precise and narrow one, ‘Was the defendant on the left or right 
side of the roadT^o The following are some categories where 
the law has arrived at certain rules on the duty towards parti¬ 
cular persons and the requisite degree of care; (i) possession 
and ownership of land and buildings, (ii) possession and owner¬ 
ship of chattels, (m) assumption of special relationships. 

13. Duty of a person in possession of land and buildings. 

—The duty of a person in possession of land and buildings to take 
reasonable care about their safe condition arises in two eases. 
First, it may arise towards a pei-son outside the premises, e.g., a 
person using a highway or an occupier of adjoining property. The 
duty owed to such i)ersons has been considered under the head 
of nuisance. Secondly, the duty of the occupier may arise to¬ 
wards a person entering his premises. While his duty to his 
neighl)our arises from the improper user of his property, it 
arises towards a person entering it from his conduct in inviting 
or pennitting the latter to enter it. His duty differs accord¬ 
ing as the latter is an invitee, a licensee or a trespasser. 

14. Invitee. —The term ‘invitee' is here used in a techni¬ 
cal sense and was defined by Justice Willes in the leading case 
of Indcnnaw v. DameSy^^ to be “a person who goes upon busi¬ 
ness wliich concerns the occupier and upon his invitation express 
or implied," e.g., a customer who goes into a shop,^^ a x>orson 
wlio goes into a railway station to buy a ticket or take delivery 
of goods,a contractor or his workman engaged in the repair 

10 Holmes, Common Law, pp. 112„ 113. 

11 Cameron v. Young, (1908) A.C. 179, 180, per Lord Robertson, 

12 Addie V. Dumhreck, (1929) A.C. 358, 364, per Lord Hailsham, L.C, 

13 (1866) L.B. 1 C.P. 274. Another definition is person having 
a common interest with the occupier’’; per Scrutton, L. J., in Hayward v. 
Drury Lane Theatre, (1917) 2 K.B. 899 at pp. 913, 914. But Willes, J.’s 
definition appears to be more elastic. Lord Buckmaster spoke of the 
invitee being so described owing to **the deficiencies of the English 
language;” Fairman v. Perpetual Investment Society, (1923) A.C. at 
p. 80; see also below para. 30, 

14 Indermau/r v. Dames, above. 

15 Norman v. G. W, Py. Co., (1915) 1 K.B. 584; Holmes y. N E Rv 
(1869) L.R. 4 Ex, 254; L.R. 6 Ex. 123; Wright v. N. W. %. Co! (1876) 

1 Ex.B. 252; Mercer v. S. E. By., (1922) 2 K.B. 549 (person entering 
an open level-crossing). 
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of another’s premises.^® A guest comes within the description 
of a licensee, or as he is called, ‘a bare licensee/^*^ but if he 
comes on business, he is an invitee.^® A dancer who voluntarily 
attended rehearsals in a theatre wth the permission of a theatri¬ 
cal company in the hope of being engaged by the latter was held 
to be an invitee.^® The invitation may be express or implied 
but must be for purposes of business or material interest of the 
occupier. In Fairmicm v. Perpetual I'rwedmenf BuildAng 
Sooicty,"^^ it was held by a majority of the House of Lords that 
wlicre a landlord had let out a block of flats and kept the com¬ 
mon staircase in Ids own possession, a person entering the 
premises to see a tenant on business was not an invitee* but only 
a lic(msee quod the landlord in respect of the staircase. Tn that 
case the plaintiff was lodging with her sister who was the \vife 
of the tenant of one of the flats. She was injured when 
descending tlie staircase by having her boot caught in a depres¬ 
sion in one of the steps and falling down in consequence. Her 
suit against tlie landlord was disallowed on the ground that 
she wa.s only a licensee and there was no concealed danger. A 
person entering a place of public recreation like a park or 
swimming pool provided l)y a civic authority enters as of right 
and is, it is submitted, properly regarded as an invitee.—whether 


the entrance is trex^ or on payment.He ai^peai*s to siitisfy 

16 Jiulcnnanr v. Dames, above; FAliott v. Jtoherts, (1916) 2 K.B. 518; 
cf. Batchelor v. Fortescue^ (1883) 11 Q.B.D. 474. 

17 hathmn v, Johnson, (1913) 1 K.B. nt p. 410; Souiheote v. 
Stanley, (1856) X H. & N. 247. 

18 Sutcliffe V. Clients* Investment Co., (1924) 2 K.B. 746. 

19 Hayward v. Drury Lane Theatre, (1917) 2 K.B. 899: see also 
Whttev, France, (1877) 2 C.P.B. ,308; Gallayherv. Ihimphrey. (1862) 
CL.T.N.S. 684; Batchelor v. Forteseue, (1883) 11 Q.B.D. 474 (where 
the plaintiff’s negligence defeated his action). 


20 (1923) A.O. 74, per Lords Atkinson, Sumner, and Wrenbury., Lords 
Buckmaater and Carson disa.; below pnra. 25; cf. Sutcliffe v. Clients* Jh- 
vestment Co., (1924) 2 K.B. 746 (workman employed bv tenant to repair 
premises, invitee of landlord); Maryan v. Girls* Friendly Society, (1936) 1 
A.E.R. 404 (visitor of a tenant using lift, licensee): Smith v. Londoa (f- 
St Katherine Doehs Co., (1868) L.R. 3 O.P. 326 and Ueaven v. Fender, 
(1883) 11 Q.B.D. 503, above, para, 9, which interpreted the phrase in a 
wider sense. In the former a person who went on business to a ship h-ing in 
a (oc was held an invitee of the Dock Co., in respect of the giingway 
provided by tho Company. Bee also The Kate, (1935) P. 100. 

r V. Taylar, (1922) 1 A.C. 44, at 60. 62, per 

R-ostatement IT, $ 344. See, however, Fllis v. FMam B, C., 

' ' • • 12; Greer, L. Wfts inclined to take the above vioTV, but 
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the definition of ' invitee ^ as it is part of the business of 3 ueh 
an authority levying rates from its citizens to provide places of 
recreation for them and their ehildren.^^ »phe alternative is to 
regard such a visitor as only a licensee towards whom the 
occupier's duty is to avert harm from, dangers known to him 
and not to use care to ascertain them. But the visitor is entitled 
to something more than this '"cold neutrality” of the occupier.^^ 
The question is one of practical importance as actions for negli¬ 
gence against civic authorities for injuries sustained by such 
visitors, especially children, have become common in England. 
An invitation may be to one part of the premises but not to 
another.^^ A workman working on a ship in a floating dock 
was held not an invitee in respect of another part of the docks 
into which he strayed off during a dense fog in search of a lava¬ 
tory with the result that he fell into the docks and was drown- 
ed.25 Whether an invitation can be implied in respect of any 
part of the premises would depend on the circumstances. A 
lady who went to see her sick son in a ward in a hospital was 
held to be an invitee in respect of the surgeon's/ room where she 


Slesser and Mackinnon, L.JJ., held contra; Coates v. Rawtenstall B, C„ 
(1937) 3 A.E.B, 602. If the visitor does not comply with the regula¬ 
tions,. he may be a license© or a trespasser; Purlci^ v. Walthamstow B C 
(1934) 151 L.T. 30. 

22 With reference to the argument that civic authorities provided such 
places because they promised to do so out of the rates, Slesser, L. J., observ¬ 
ed that there was no evidence of such a promise and even if there was, 
‘‘there is not a material but„ I suppose, only a spiritual interest in keeping 
promises^’; Ellis v. Fulham B. C., (1938) 1 K.B. at p. 229; with great 
respect, this is not very convincing. 

23 Per Maugham„ L. J., in Purkis v. Walthamstow^ B, C., above. He 
however would assign the visitor to a separate category which is not 
permissible under the case-law. 

24 ^^When you invite a person into your house to use the staircase, 

you do not invite him to slid© down the banisters’^, per Scrutton L J 
in The CoA'lgarth, (1927) P. 93, 110. ' ’ 

25 Mersey Docks v. Procter, (1923) A.C. 253, 260; see also Walker 
v. Midland By, Co., (1886) 55 L.T. 489 (guest in a hotel strayed at 
night in search of the water closet and feJll into the well of a lift and 
was killed); Humphreys v. Dreamland, (1930) 100 L.J.K.B. 137 (H 
L.) (jinvitation by owner of land let for shows does not extend to the 
side-shows in it); Gilmour v. Belfast Harhowr Commissioners ( 1934 ^ 150 
L.T. 63 (H.L.); HUlen v. I.C.I. {Alkali), (1936) A.C,' 65; Lee v. 
Luper, (1936) 3 A.E.B. 817; Howard v. Farmer ^ Son, Ltd., (1938) 2 

A.E.B. 296, (workman using incomplete staircase, no invitation'i • cf 
Henaghan v. Bederiet, (1936) 2 A.E.B. 1426. 
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went to speak to him about lier son's illness, and slipped on a 
mat on a polished floor.^ 

15. Duty to an invitee. —In Indcnnaurv. Dames,^ .lustiee 
Willes defined the duty to be "to prevent damage from unusual 
danger.’’ lie explained it thus: 

respect to such n visitor at lojxst. we consider it settled law, 
that he, using^ reasonable care on his part for his own safety, is entitled 
to expect that the occupier shall on his part use reasonable care to* ]>revent 
damage from imusual danger, which he knows or ought to know; and that, 
where there is evidence of neglect, the question whether such reasonable 
care has been taken, by notice, ligliting, guarding, or otherwise, and 
whether there was contributory nt'gligence in the sufferer, must he deter¬ 
mined by a jury as a matter of fact." 

In that ease* f.he plaintiff, a servant of a gas-fitter, employed 
by liis master to do eertain work in the sugar refinerv of the 
defendant, fell through an unfeiua'd hole in the floor and was 
seriously luirt. It was liekl tliat tlic defendant was liable 
because he was bound to warn the ])lain1iff of the hole or fence 
it.^ In other words tlu^ duty is to take reasonable care, that the 
l)ivmises are safe.’^ 

16. Duty to an invitee only in respect of unusual danger. 
—The duty ari.ses only in res])eet of what has lK*en described as an 
unusual, covert or eonct-aled danger, or a trap,® i.c., a danger 
which the invitee could not by reasonable care avoid. If it was 
obvious or known to him, or lu* had been warned of it. a duty 
would ordinarily be negatived. A ])crson entering an unlighted 
slairease or passage at niglit cannot complain of harm, as a 
prudent person unfamiliar with the place would not venture 
into it.® Rut mere knowledgi* or means of knowledge mav not 

1 n'cigall V. Jlospital, (39;U>) 1 A.E.R. 232. 

2 (18(i()) E.R. I C.P. 274 at p. 2S8. 

3 The person who made the hole would bo liable; Kimher v. Gos 
Light Co„ (1018) 1 K,B, 430. 

4 .UWr V. Dumhrn'k, (1020) A.C. at p. 3t>5, per Hailsham. 

^ These phrases and espoeiallv the word. *trap’ are ambiguous as they 

nre used also in eonnectioii with licensees; W. H. Griffith, 41 L.Q.K. 255. 

0 nugpeft V. Miers, (lOOS) 2 K.B. 278; iriruN’ v. Hotmld, (1000) 
101 L.T. 5.34; fl'ilkinson v. FoirrU, (1802) 1 H. & O. 033; C^opnmii. 
V. IxothierU^ (1858) E.B. wV K. 108; a flight of steps without railings is 
not a trap; Liieg v. Bawthn, (1014) 2 K.R. 318; Dohson v. Uorsh'y, 
(1915) 1 K.B. 034: Normon v. G. W, Fg. Co.. (1015) 1 K.B. 584 
(sloping bank in yard of a railway station, on which the plaintiff's horso 
backed the curt when left unattended, not a trap); )rW< 7 ay v. irtvcf- 
minster nospital, (1030) 1 A.E.R, 232 (a mat on a highly polished 
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always be conclusive evidence to show that the invitee could have 
reasonably avoided it. For instance, a staircase covered with 
snow in a railway station was held to be a danger of which a 
passenger who slipped and fell on it could complain.'^ In cases 
of this kind a mere warning would not suffice; the occupier must 
take some protective precautions to prevent harm.® 

17. Duty to a child invitee.—To a child the occupier 
would obviously owe greater precautions than to an adult in¬ 
vitee. In Glasgow Corporation v. Taylor,^ a child who entered 
a botanical garden kept by the defendants, a civic corporation, 
ate some attractive looking but poisonous berries in the garden 
and died. The representatives of the child were allowed to sue 
the defendants who should have wamed or provided a fencing 
to prevent harm to children. Similarly where a child using a 
chute or a slide in a public recreation ground was, while descend- 
ing, caught in a chain which had been fixed by another boy 
across the chute and which should have been removed if the 
attendant in charge had been careful, the borough council was 
held liable for the injurj^ to the boy.^<^ A diving board near 
shallow water in a swimming pool would obviously be a trap and 
when a scout jumped from it and broke his neck the municipal 
authority in charge of the pool was held liable for his death. 
Similarly when a child was injured by a piece of glass in the 
sand in a paddling pond for children, a borough council was 
held liable on the ground that the sand must have been cleared 
of glass pieces.^^ But there is no liability when the danger was 
obvious even to a child and there was no want of reasonable 

floor, a trap); Mack v, M. S, M. By. Co., (1922) 45 M.L.J. 424 (an 
unlighted pit on a railway platform, a trap). 

7 Letang v. Ottawa Electric By. Co., (1926) A.C. 725; but see 
Braokley v. Midland By. Co., (1916) 85 L.J. K.B. 1596. See ScUarb 
V. L. N. E. B. Co., (1936) 1 A.E.B. (action by passenger getting down 
a staircase and falling off the edge of a railway platform, not sufficienitlV 
lighted on a foggy night alllowed) . 

8 According to the Restatement, Vol. II, § 343, ''a pubKc utility 

must give a warning adequate to enable the business visitor to avoid the 

harm without relinquishing any of the services which he is entitled to 
receive. *' 

9 (1922) 1 A.C. 44. 

10 Coates V. BawtenstaU B.C., (1937) 1 A.E.R. 333; the child was 
regarded as a licensee. 

11 Simmons v. Mayor of Huntington, (1936) 1 A.E R 595 
n Ellis V. Fulham B. C., (1938) 1 K.B. 212. 
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c<'n-c in failure to provide special precautions. Thus it was held 
that a civic authority was not under a duty to supervise the 
use of swings by children in a playground and was not liable for 
injury to a child who fell off a swing in motion and was hit by 
it^3 

18. Nature of the occupier’s liability to an invitee.—The 
duty of the occupier arises only in i^pect of a danger which he 
knew or ought to have known by reasonable care. He is therefore 
bound to take care to ascertain existing dangers, and cannot 
plead ignorance.^^ He will be liable if his seiwant created or 
knew the danger. He will be liable also for a danger created 
by an independent contractor employed by him on work which 
is intrinsically dangerous. In such a case he may be reasonably 
expected to aeciuaint himself with existing dangei*s in his pre¬ 
mises l)efore inviting another to use them. If, however, it was 
an ordinary and harmless piece of work and the. occupier had 
no i-eason to suspect any danger to arise, ho could not be held 
liable for the negligence of the contractor in creating an un¬ 
expected danger to an invitee.^® The duty of the occupier is 
therefore only an application of the rule of reasonable care and 
not any special duty of insurance independent of the law of 
negligence.^® 

19. Duty to an invitee under contract.—When a pei*son 
has a contractual right to enter another's i)mnises, the tenuK of 
the contract will also dotennine the extent of the duty towai'd^- 
him. In the al)senee of express terms, the court would infer a duty 
in consonance with the nature of the contract with a view to give 
effect to it.^*^ Therefore the duty will differ in different kinds 
of contracts. In the case of a contract for entry into a building 
or other stiTicturo on payment, i\g., a. theatre, hotel, race-stand,. 

13 PurJd^ V. JValthainstow B, C,, (1034) 151 L.T. 30. 

14 E.g., SuicUffc V. CUrnis' Investtmcnt Co., (1924) 2 K.B. 74^. 
If however tho defendant was a landlord not in possosslion, it is otherwise; 
see Tredxoay v. Malcin, (1004) 20 T.E.R. 72C> (plaintiff, a sub-tenant of 
defendant, was injured by a balcony giving way). 

15 Welfare V. BHyUton Bij. Co., (1800) l'.R. 4 Q.B. 603; it wonld 

be then * casual' or ^collateral' nogligvnce: see o/.'fo above, Chap. VI, 
para. 14. 

16 Francis v. Cockrell, (1870) B.R. 5 Q.B. at p. 510, per Martin,. 

B.; Woodman v. Rffhardson. (19,^7) .*? A.E.R. 860, 870, prr Scott, L.J.; 
but see Pollock, Torte, p. 627. 

H Per Bowen, L..T., in The Moorcock. (1889) 14 P.D. 64. 68. 
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the duty is .substantially: the same as that towards anJ invitee on 
business already discussed. In Francis v. Cockrell ,the plaintiff 
recovered damages for injuries due to the fall of a race-stand 
negligently constructed by the contractors employed by the 
defendant, and it was held that the defendant’s duty was to see 
that his premises and the structures therein were as safe as 
reasonable care could make them. The duty being annexed to a 
contract was described as a warranty or an implied contract; 
but it is only a' duty to use reasonable care and does not involve 
liability for defects or dangers not discoverable by due care.^®* 
Doek-o\vners were held liable when the plaintiff’s goods, viz,, 
hides unloaded on the defendants’ quay, were damaged by con¬ 
tact with some barilla ore which had been previously unloaded 
there and had got into the interstices of the floor.®® An inn¬ 
keeper was held liable to a guest when fire broke out owing to a 
defective chimney.®^ A person who went to the defendants’ 
Turkish baths and slept in one of their rooms at night recovered 
for injuries due to being bitten by bugs.®® In Cox v. Coulscm,^^ 
the plaintiff, a person witnessing a performance in a theatre, 
was hurt by a pistol which was fired ^by an actor as part of the 
play, and by some mischance contained a cartridge. The 
defendant was the lessee of the theatre but the play was per¬ 
formed by a theatrical company who provided the actors, scenes,^ 
etc. It was held the defendant was bound to exercise careful 
supervision over the use of fire-arms in the course of the per- 
fonnance and was liable. But the duty does not amount to an 
absolute warranty of safety. In Hail v, Brooklands Auta^ 

18 (1870) L.R. 5 Q.B. 501. 

is> Per Kelley, C.B., in L.R. 5 Q.B. at p. 503. See however per 
MeCardie, J., in Maclenan v. Sega/r, (1917) 2 K.B. 325 at p. 330: 
Pollock, Torts, p. 530. 

20 Liebig^s Extract of Meat Co. v. Mersey Docks, (1918) 2 K.B. 
381. As to duty of dockowners to ships, see The Beo/rn, (1906) P. 48* 
Ph.e Kate, (1935)'P. 100; Th^ Neptun, (1938) P. 21 (duty of a buoyage 
and beaconage authority). 

21 Maclenam* v. Segar„ (1917) 2 K.B. 325; see also Ba&ha Krishna 

V. O^Fldherty, (1869) 3 B.L.R. (A.C.) 277; Brannigan, v. Earrmaton 
(1921) 37 T.L.R. 349. ’ 

22 BilverTTian v. Imperial London Hotels, (1927)' 137 L.T. 57 , 

23 (1916) 2 K.B. 177, Cf. Ewnphreys v. Dreamland, (1930) 100’ 
L.J. K.B. 137 (H.B.) (proprietor of land let for shows, not liable for 
dangerous mechanism in a side-show); Sheehan v. Dreamland, (1923) 49 
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C7w 6,24 the defendants, the owners of a racing track for 

ni(»l(ns, were held not liable for injury to some of the spectators 

which occurred by the collision of two racing cars resulting in 

(>tu‘ of them shooting up and failing over the railings near the 

spectatoi's. Tlie danger was one which any spectator could 

foresee as well as the defendants, who had no special grounds 

for considering it likely as it had not occurred for many yeai-s. 

Noi- does the duty extend to provide against obvious risks. 

AViiile the plaintitf in Francis v. CockircU could complain of 

injury due to the fall of the race-stand, he could not have 

complained that the stand was uncovered in winter and he 

cauglit a bad cold by silting on it.^® In the above type of cases, 

the <luly is contractual but it is also possible to treat it in the 

allernative as a delictual duty defined in Indernmur v. Danies, 

l)ecansc the contract is evidence of the kind of invitation which 

attracts the rule in that case.^ But other contracts may involve 

different duties. In a contract of emi^loynient the workman is 

piH'sumed to take the risk of injury due to the negligence of his 

l(‘llow-servants or incident to the employment.^ The em- 

jdoyer's duty is therefore narrowiu*. and he warrants onlv his 

% 

personal care. Thus a chaulTeur emjiloyed by the defendant 
could not recover tor injury due to the fall of a pane of glass 
Irom the door of the garage., as the accident Avas due not to any 
want of care of the defendant but. if at all, to that of some 
fellow-servant Avho failed to notice the defect.^ 

20. Licensee.—A lieonseo is one who has the licence or 
]>(U'mission of the occupier to enter or use his promises.'^ Ho 
may bt'long to one of the following dissimilar classes of visitoi's; 
(i) those who come on express invitation but not on any busi¬ 
ness or material interest of the occupier; {ii) those who have 
liis implied leave to enter or use tlie premises: (Hi) those who 
liav(* legal authority to enter even against his Avill and are en- 
tilU'd to the same ]>rotection as those ]>ermitted to enter. 

24 iWA'A) 1 K.B. 205. 

25 Per 8<Tutton, B.J.. in (1933) 1 K.B. 205 at p. 215. 

phvintift* cannot disrogavd the contract and allege a wider 
liabiUty in tort; prr Scrutton. L.J., in (193.3) 1 K.B. at p. 213. 

2 Pnr.sthj V. Fowler, (1837) 3 M. W. 1; below Chap. XVI. para. 

A • 

f'oU \, l>t Trafford, (Xo. 2) (191S) 2 K.B. 523. 

4 ( f. s. 52, Indian Easements Act. 
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21. Guest.—A guest invited not on business but fora 
friendly or social visit, is a licensee and not an invitee. In 
Southcote V. Stanley,^ a person invited by the defendant, a 
proprietor of a hotel, and injured by the fall of a pane of glass 
from a door, was held not entitled to recover. Pollock, C. B., 
said that a guest became, by his entry, a member of the defend¬ 
ant's establishment or household and could not complain of the 
negligence of the occupier's servants as he was in the position 
of their fellow-servant.® Baron Bramwell suggested the analogy 
that a person asked by his friend to sleep in the latter's house 
could not complain of the bed sheets being badly aired and his 
catching a cold. 

22. Implied licence.—Whether a licence could be im¬ 
plied, depends on the circumstances. In the case of a friend 
who comes for a social call or a salesman who comes for showing 
his wares, it is implied in the sense that if express permission 
was asked for it would have been granted. Similarly a friend 
or relative of a tenant as the plaintiff in Fairnum"}^^ case'^ may 
well assume the leave of the occupier for using the common 
staircase. On the other hand permission may also be implied 
from the occupier’s failure to object or to take practical steps 
to prevent the entry of persons who have no reason to expect 
him to grant any express permission to enter his land, such as a 
pei'son habitually using it for walking across or a child for play¬ 
ing on it. It is not, however, mere tolerance that should be 
proved but permission, though the tolerance may be so pro¬ 
nounced as to lead to an inference of permission.® Where per¬ 
mission or tacit consent is not established, the person entering 
falls Avithin the category not of a licensee but of a trespasser. 
“The line that separates each of these three classes i.s an abso¬ 
lutely rigid line. There is no half-way house, no no-man's land 
between adjacent territories. When a judge decides into which 
category a particular case falls, the law of that category will 

5 (1858) 1 H. & N. 247; th© only dii-ect decision on the point wliich 
however is treated as settled; Latham r. Johnson^ (1913) 1 K.B. at p. 

-410, per Hamilton, L.J. 

6 For a similar argument, see Abraham v. Meynolds, (1860) 5 H. & 

- • 143« 

7 (1923) A.C. 74, above, para. 14; :Morgan v. Girls* Friendl'u Societa 

(1936) 1 A.E.R. 404. * 

■ 8 Addie^, Dwmbreck, (1929) A.C. 358 at p. 373, per Lord Dunedin, 
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rule and there must l>e no looking to the law of the adjoining 
category. In Lowery v. Walker members of the public 
were habitually walking across a field of the defendant for 
taking a sliort cut though he had long ago put up a notice 
e arning trespassei-s. He had conrplained to the police occasion¬ 
ally but refused to i)rosceute, as some of them were customers 
in his milk trade. The plaintiff, a pei-son walking along, was 
held to be a licensee. In the ca.sc of children the inference may 
arise more easily than in llu case of adults. In Cooke v. Mid- 
hmd Great Western Raihcaii of Ireland ,the defendants, a 
railway company, were held liable for injury sustained by a 
cliild aged four, meddling witli a turn-tabie in their premises. 
It was proved that thej' had allowed the plaintiff and other 
children to go to the place and play habitually, and hail kept 
the macliino unlocked and unfastened. The cliild was regarded 
as a licensee. The qucnition of licence and that of ‘trap’ or con¬ 
cealed danger though usually regarded as separate questions 
may really be inter-connected liecause the precautions required 
to prevent the entry of others may vary with the kind of danger 
in the jiremises. Where adequate precautions are taken tliere 
is neither licence nor traji. In Addle v. Dumlreck,^^ the 
defendants, a colliery eom]>any. were held not liable for the 
death of a boy who was crushed in the terminal wheel of a 
haulage .system worked by them. The place was used as a play- 


Tlir, LAW 01' TOR'l'S. 


(1920) A.C. at p. TmI, /></• Lonl Dancdin. 

(1911) A.C. 10. 

(1909) A.C. 229. This deeisioii has boon criticisod aa having' 
boon influenced by sentimental sympathy instead of legal principle; 
Jieven^ Keo-ligence, Vol. I. pp. 189-220; Jeremiah Smith, Selected Essays, 
pp. .i57, J97; Liddlc v. Yorlshire C. C., (1934) 2 K.B. 101. Ill, per 
lutton, L.J. On the finding that tlie plaintiff was a licensee, (vW 
however JillUs v. Fulham li. C., ^lOJS) 1 K.B. at p. 220, per Greer, 
B.J ) the decision is unexceptionable and has been followed in later oases 
in England. For similar turn-table oases in the U.S.A., see Fail FooiT 

^ . Stout, (1873) 17 Wall. (U.S.) 057: Wigmore, Cnsets on Torts, Vol. 
*1. i).^ 220, 227; Kestatenient. II, yx 339. 

n(e>n\ A.C. 35S. Siv also nardi/ v. Ctutral Loudon Fy, Co.. 

‘^“8 TT ^ o - ‘ C?n7r(/ ZiH»‘ d- Chotmeal Co. v. Ton Britt, (1922) 

‘ A.L.R. 28, two boys went into defendants^ garden and 

nieroti a pool of water whieh was poisoned wiib sulphuric acid. Thev 

EftMn died. The Supreme Court hold the defendants not 

xwjU- I* • that tJiero were roads in the defendants^ land 

ich might have acted as lui invitation nms met by Holmes, J., with the 
swer a load is not an invitation to leave it elsewhere than at its end. 





XIV] 


NEGUGENCE. 


493 


ground by children who had been warned but disregarded the 
warnings. On the facts of the case the child was regarded as a 
trespasser not entitled to any special precautions for its safety. 
On the other hand in ExoeMori Wire Rope Co. v. Callan,'^^ two! 
•children who were injured by playing with dangerous machinery 
worked by the defendants were held entitled to recover. The 
■defendants had allowed children to go there from an adjoining 
playground and play round the machine except when they 
worked it about thrice a week. When they were about to work 
it, they would see if it was clear of children. On that occasion 
they did not do so properly. It was held that the plaintiffs 
were not trespassers and that even if they were, the defendants 
ncted in reckless disregard of their presence. Where a high- 
way authority had, in the course of making an improvement, 
excavated soil and heaped it near a retaining wall in a spot 
whieh had not been made a highway, a boy who had climbed 
the heap and sat on the wall and fell down, was held to have 
had no licence to do so and was regarded as a trespasser. There 
was no such danger as required any special precautions beyond 
warning off the boys who came there.^^ The licence may be 
limited to a particular part of the occupier’s premises.^® It 
may also in the case of a child be conditional on the child, being 
guarded or taken care of by its custodian.^® 

23. Legal authority to enter. —A person with a legal 
authority to enter, like a policeman with a warrant of arrest or 
■a customs official in search of a contraband article, though an 
unwelcome visitor, would appear to be entitled to the same 
protection as a licensee from an occupier who is aware of his 
presence or its likelihood.^'^ If, of course, he has no legal right 
to enter, he is only a trespasser and enters at his own risk.^® 


13 (1930) A.C. 404; see per Serutton, L.J. in Mowrton v Poulter 

(1930) 2 K.B. 183 at p. 190. ’ 

14 Liddle v. YorTcshire C. C., (1934) 2 K.B. 101. 

15 Schofield V. Bolton Corporation, (1910) 26 T.L.R. 230 (child 

playing on a pile of sleepers in defendant’s land and straying on to 
railway line) ; see also Jenkins v. G. Wj By. Co., (1912) 1KB 525 

BwrcheU V. Sickisson, (1880) 50 L.J.C.P. 101; Latham'v 
Johnson, (1913) 1 K.B. 398, 404, 407. 

17 Restatement, II, 5 346. 

(1®21) 3 K.B. 578; see Davis v lAsle 
•(1936) 2 A.E.R. 213; above. Chap. IV, para. 38. ’ 
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24. Duty to a licensee.—The duty to a licensee is not to 
lay or set a trap for him. i.e., not to expose him to a concealed 
danger of which the occupier is aware and the licensee is not 
aware and cannot be aware by the exercise of reasonable care.^® 
The licensee is regarded as occupying the position of a donee 
accepting a, gift and cannot tiierefore complain of defects in the 
subject of the gift; “any such conduct will wear the colour of 
ingratitude.But he can complain if tlie donor or licensor 
knowingly exposes him to a tra]) or hidden danger. “There 
must 1 k' something like fraiul on the part of the donor before he 
call be made answerable. ’' This is how the rule was stated by 
efusticc Willcs in another well-known judgment of his in Gautret 
V. E</rrton.-^ Tiie defendants were ownei's of certain land with 
a canal and cuttings intei'sccting the same and bridges across 
the canal which led to certain docks. A pereon who was habitu- 
nlly using the land and l>ridges for going to the docks, while 
going alo!ig a bridge, fell into one of the cuttings and was 
drowiu'd. An action by his rein-esentatives was disallowed as 
there v.asj no bn^aeh of duty disclosed by the plaint. 

25. Duty to a licensee only in respect of concealed danger. 

—'Piu' duly arises only in ivs]H‘et of a concealed and not an 
obvious danger.22 Whether a danger is the one or the other 
de])0U(ls on the circ'umstauces. In F{tinunn\*i ease^^ the staii'- 
case was made ol' reinforceil couerete and a depression formed 
in oui^ of tiu' steps bv the eoncroti’ wearing awav was hold to be 

I • ^ * 

an obvious and not a eoius'aled danger for the ]>laintiff who had 
btsMi living in the premist^ for some months. 


if> Fnu-mnn\M A.C. i\t i>p. 80. 90; above para. 14; 

I^oi-mnn v. <i. IV, Hif. To.. (1915) 1 K.B. 5v84. 591. The phrase *set a 
trap’ was first nsoO i>y Willcs, J.. in Covhy v. J7i7i, (1858) 4 C.B.X.S. 
55(*: SCO Lafham v. (191;'.') 1 K.B. at p. 405. 

20 /'d* Willos, ,T., in Indfrmour v. names, (1800) L.R. 1 G.P. at 

p. 28“). 

21 (1807) Tj.R. 2 0.1'. at p. .'>75; deseribeil as a * great judg¬ 
ment ’ by Buckley, B.J., in Lowert/ v, IVaJlcr, (1910) 1 K.B. at p. 190: 
Hainilton. L.,]., in Latham v. Johnson, (19i;'>) 1 K.B. 398, 404. ex¬ 
plained the duty in similar terms. 

22 Above, para. 10; siee also Coftshill v. Manehester Corporation, 

(1928) X K.B. 770 ; Latham v. Johnson, (191.‘>) 1 K.B. at p. 411; Stone 

V. JneK'son, (1S85) 10 C.B. 199: Lakshmi Chond v. Katan BaL (1920)' 
29 Boiii.r^.U. 78. 

2 t (192.5) A.C. 74; above para. 14; cf. Dunsicr v. IlvJlis, (1918) 
2 K.B. 795. 
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26. Duty to a child licensee .—What is an obvious danger 
to an adult may not be so to a child. A railway turn-table or a 
poisonous berry in a public garden may be a trap for a child 
but not for an adult. Ordinarily the occupier discharges his 
duty to a licensee by warning him or disclosing the danger to 
him but in the case of children, a warning may not be enouo'h 
and other precautions may be necessary to avoid harm to them. 
The phrases 'trap’^s and ‘allurement’ are often used in this 
context but it is necessary to remember that the mere tendency 
of an object in the occupier's premises to allure children would 
not make him liable. If he takes sufScient precautions to warn 
them off, it ceases to be a ti'ap in law, as for instance, the 
dangerous machinery in Addie v. Dumbreck.^ “Temptation is 
not invitation”.^ Besides it is not every object that attracts 
infantile fancy or mischief that is a trap in law. There is no 
object which is so common or innocuous that no child can be 
tempted to meddle with it and injure itself. A child who plays 
with a heap of .stones,^ climbs a wall,* or a tree, or a lorry,^ or 
enters a pool of water® in another’s premises cannot complain 
of injury resulting thereby. In such cases the occupier may 
not be bound to do more than warn trespassing children off his 

premises. T 


27. Nature of the occupier’s liability to a licensee._The 

duty arises only in respect of dangers of which the occupier was 
aware. In the' case of new dangers created by him after per¬ 
mitting the licensee to enter, his liability is clear, e.g., letting 
loose a savage horse in a field habitually used by others for 
passing along,® or digging a trench in his land over which 


24 Normcm v. G. W. By. Co., (1915) 1 K.B. at p. 591. 

25 “A trap is a figure of speech, not a formula;” “in the case of 

Pliysical traps;” Latham v. Johnson 
(1913) 2 K.B. at p. 415, per Hamilton, L.J. ’ 

1 (1929) A.C, 358; above para. 22. 

2 Per Holmes, J., in the United Zim,G Chemical Co. v. Yan nriff 
(1922) 258 U.S. 268; above para. 22, note 12. 

3 Latham v. Johneon, above. 

4 ^ddlev. Yorkshire G. C., (1934) 2 K.B. 101; above para. 8 fal 

5 Bawsthorne v. Ottley, (1937) 3 A.E.B. 902. ^ 

6 Liddle V. Yorkshire C. C., (1934) 2 K.B. at p. 112 ner 

L.J.; United Zinc # Chemical Co. v. Van Britt, abo^e. ’ ^ S®Lutton, 

7 Liddle v. Yorkshire C. C., above. 

8 Lowery v. Walker, (1911) A.C. lO. j 
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nnothcr has a right of way.^ In the ease of dajigers which al¬ 
ready exist, his knowledge of them is essential to create a duty.^® 
The knowledge of his sciwants may be enough4^ There are, 
however, passages in the judgments in Fairman v. Perpetual 
Invcsftment Building Society, in favour of the view that the 
occupier would be liable even when he did not know but ought 
to have known of the existence of the danger. On that view the 
duty to a licensee would be larger than that enunciated by 
Justice Willes and nearly identical with the duty to an invitee. 
In any case the occupier is not responsible to a licensee, as he 
would be to «an invitee, for a danger, which is created by an 
independent contractor and is unknown to him. Where a person 
who went to visit a tenaait in the defendants’ premises siiw the 
lift door partially open and Avent in and fell into an open shaft, it 
was lield that the defendants were not liable as they had en¬ 
trusted the lift to tlie care of a competent firm of contractois.^^ 

28. Duty to a trespasser.—A trespasser is one who has 
no leave or licence to enter another’s premises. He trespasses 
at his own risk. The occupier lias no duty to warn him of exist¬ 
ing defects, much less to take precautions for his safety. A 
railway company was held not liable to a pei'sou ti'nvelling 
Avitliout a ticket and injured by a collision.A policeman who 
entered tlic defendant’s premises at night suspecting something 
■wrong and fell into a saw-pit was held to have no remedy, as 

0 Corhy V. mn, (1858) 4 C.B.N.S. 556; Ernn,-? v. Tort 

Trnsi, (1886) I.L.R. 11 Bom. 320. 

10 CoUis V. SeJden, (1868) B.R. 3 C.P. 405 (occupioT not liable 

whon a chandelier hung on a wall fell on. tlie plaintiff). If the rule laid 
down by Willes. J., were stidctly applied, an occupier ought not to be 
liable for dangers known to him but nob created by him, to a person whose 
presence was not permitted but only tolerated; but sucli perhaps is not the 
law; on this point, sec Scnitton,. Ij.J„ in Jloyivard v. Drury lAtne Tbcain, 
(1017) 2 K.B. atp. 914; ColeshiV v. MaiicJu'sier Corporation, (1028) 1 

K.B. 776, 789. 

11 ^mith V. London. J* St. Katharine DoeVs, (1868) B.K. 3 C.P. 

326. 

12 (1023) A.C. 74, 86, 06. per Lords Atkinson and Wrenbury: see 

also Addw v. l>u^mhreck, (1029) A.C. at p. 365, per Lord Hailsham; 
Bohlon, Studies, p. 60. See, however, SutcHffe v. Investnunt 

Co., (1924) 2 Iv.B. at p. 755; Restatement, II, ^ 342. 

13 jl/or^a7^ V. Girls* Fticndly Society, (1936) 1 A.E.R. 404. 

14 Grand Trunk Fy. of Canada v. Barnett, (1911) A.C. 361; cf. 
O. N. By. Co. V. Earrison, (1854) 10 Ex. 376. 
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he had no right to onter.^^ Even he should be regarded not 
as a trespasser but as having a legal right to enter, the defend¬ 
ant could not be held negligent in failing to make his premises 
safe for such an unexpected visitor.^® But a trespasser, though 
he has no right to active protection, is not an outlaw and the 
occupier has some obligations even towards him. In the first 
place, he owes a duty not tp cause wilful injury except what is 
reasonably necessary to avoid the entry of a trespasser or expel 
him after entry.^*^ The occupier cannot for instance shoot or 
belabour an intruder or set man-traps like a spring-gun.^® He 
may however adopt reasonable measures for prevention of tres¬ 
pass,^® e.g.y putting up a barbed wire fence, a gate with iron 
spikes, or a wall with broken glass.^o A trespasser or a thief 
hurt by such things cannot obviously complain. Secondly, the 
occupier owes a duty not to do any act involving danger to 
trespassers in the premises with knowledge of their presence or 
its likelihood. With such knowledge, the occupier cannot for 
instance cause a dangerous explosion or practise shooting in his 
premises.-^ A person who felled a tree was held liable for in¬ 
jury to children who were there to his knowledge though with¬ 
out his permission. a driver of a railway engine who sees a 

trespasser on the line is bound to use reasonable care to avoid 

running over him, by way of whistling and warning, or if need 

__ ___ _ _ _ _ 

15 G. C, My, Co. V. Bates f (1921) 3 K.B, 578; see also Coffee v, 
McEvoy, (1912) 2 Ir.B. 290, 296; H. M. S. Glaiton^ (1923) P. 215; Murley 
V. Grove, (1882) 46 J.P. 360. 

16 (1921) 3 K.B. 578 at p. 581. 

17 Addiev. Dvmbreck, (1929) A.C. at p. 368; Latham v. Johnson, 
(1913) 1 K.B at p. 411; Davis v. Lisle, (1936) 2 A.E.R. 213. 

18 Bi/rd V. HolhrooTc, (1828) 4 Bing. 628; see Degg v. Midlcmd My. 
Co., (1857) 1 H. & N, at p. 780, per Bramwell, B. The earlier case of 
Ilott V. Wilkes, (1820) 3 B. & Aid. 304,, where the plaintdlf who was hurt 
hy a spring-gun was non-suited on tlie ground of his entering with know¬ 
ledge of it, led to the passing of 7 & 8 Geo. 4, c. 18, superseded by 24 
& 25 Viet., c. 100, s. 31, which made the setting of spring-guns a criminal 
offence; to set a spring-gun not dangerous to life but intended to cause 
alarm is not an offence; Wootton v. Dawkins, (1857) 2 C.B.N.S 412 

19 The CaHgarth, (1927) P. 93. 

20 Dane v. Clayton, (1870) 7 Taunt, p. 521; as to keeping a dog 

accustomed to bite men, see Sarch v. Blackburn, (1830) 4 C. & P. at p. 
300; Brock v. CopelanA, (1794) 1 Esp. 203; Lennon v. Fisher (1923) 
25 Bom.L.B. 873 (plaintiff, an invitee, bit by a dog). ^ 

21 For an illustration of a trespasser whose presence was unsuspected 
being able to sue, see Restatement, IT, $ 336, Illustration 2 

22 Moimon V. Poidter, (1930) 2 K.B. 183. 

T—63 
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be, hy slowing or stopping the train.^^ Knowledge of the tres¬ 
passer's presence or its likelihood is essential to make the occu¬ 
pier liable.He is not bound to assume that others would 
commit trespass; on the other hand he is entitled to assume the 
contraiy. But an occupier of premises with a source of danger 
like an unfenced excavation near a highway is bound to expect 
that persons may stray off the highway by mistake at night 
time and would be liable to a person who thus sustains injury 
A pci-son about to do in his premises some act or M'ork of an 
unusual and extra-hazardous nature is bound to warn outsidei*s 
against danger.^ 


29. Difference between an adult and a child trespasser. — 
In the application of those principles there is no distinction 
l)otwee]i an adult and a child trcsi)as,ser in the sense that there is 
no special duty towards the latter.- But a difference may arise 
in two ways. First, m the case of a child a licence may bo more 
easily inferred than in the case of an^ adult from the occupier’s 
conduct in failing to take reasonably elfoctive steps to prevent 
the oitry of tlie former.^ Secondly, tho defence of contributoiy 
negligence or consent may be more hard to establisli against a 
cliild than against an adult, 


30. Law as to duties of occupiers.—Before passing from 
the above statement of the law as to the duties of occupiers of pro¬ 
mises, it may l)c perhaps useful to note some of its features. 
(^0 Tile ease-hnv in England has evolved a threefold fonnula® 


2.T Ismail V. B. 7>\ C. 7.. By. Co., (19^2) 34 Bom.L.R. 826, 831, 

per Beaumont, C.J. Tho ilccision. was however against tho plaintiff on the 
facts. 

24 Lowery v. TTnUrr, (1910) 1 K.B. 173; Petrie v. Bostreior, 
(1898) 2 Ir. R. SoO. 

25 Barnes v, (1850) 9 C.B. 392; above, p. 156. 

1 Lowery v. TFn^^-rr, above (leaving a horso in a field was held not of 
that t^'pf') • 

2 Addic v. Dumhrech, (1929) A.C. 358. See also Sinoleton v. 

L'astcrn Counties By., (1859) 7 C.B.N.S. 287; Hardy v, Ceiiiral London 

By. Co., (1920) 3 K.B. 459; Jenl'ins v. G. TT. By., (1912) 1 K.B. 525; 

Schofield v. Bolton Corporation. (1910) 26 T.L.R. 230; of. TTi'nianw v. 

(^. W. By. Co., (1874) B.R. 9 Ex. 157 (where the child was not a tres¬ 
passer). 

2 Above, para. 22. 

4 Below, para. 88. 

5 Tho American Restatement has a two fold division of licensee and 
trespasser and a licensee may bo a gratuitous licensee, a business visitor 
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of duties to invitee, Ucenjsee and trespasser, but the formula 
still leaves a subsitantial region in whicht judg 0 and jury have to 
apply the rule of reasonable care to the facts before arriving at 
a decision. For instance whether a duty to an invitee is dis¬ 
charged by a warning or by other precautions and whether a 
licence is to be implied or not are questions which stand outside 
the formula. (6) The advantage of a formula is its certainty. The 
present formula lacks it in one particular owing to the dicta 
which suggest that a licensor is liable for dangers which he did 
not know but ought to have known.® (c) The disadvantage of 
a formula is its rigidity which may make it inadequate to meet 
changing needs. Thus we find the phrases ‘invitee’ and 
‘licensee’ are tending to become technical terms and lose their 
natural meaning. Only in that way could they include new 
and dissimilar groups of persons. For instance an unwelcome 
visitor has to^be regarded as a licensee. So we find a Lord; 
Justice in the Court of Appeal saying, “Personally I think 
the names or nick-names that have been customarily applied to 
describe those three categories are a little unfortunate.”^ (d) 
The formula seems in some cases to hamper a proper application 
of the rule of reasonable care. Thus we have the anomalous- 
result in Fairmfin^s case that the owner in possession of the 
common staircase or other part of the premises owes one duty to 
his tenant and another to the tenant s wife. ® A railway company 
would owe one duty to a passenger and another to a friend of 
the latter who went into the platform to see him off without 
being required to pay for the entry. These anomalies result 
from the definition of an ‘invitee’ as one who goes on business 
of the occupier. An interpretation of it in a slightly extended 
sense so as to^ include those whose entry concerns the occupier’s 
business indirectly as well as directly was attempted in some of 
the earlier cases but was not countenanced by the House of 
Lords who applied the phrase in a strict sense. 

31. Duty of an owner of land or buildings. —^Under this 
head we have to consider the duties of a lessor or vendor to his 

or patron. Public utilities are separately dealt with. Vol. II 320 
H 345-350. ' 

6 Above, para. 27. 

7 Mils V. Fulham B. C., (1938): 1 K.B. at p. 233, per MacKinnon 

L. J, i ' 

8t The law is different in the U.S.A.; Restatement 11, J 360 ^ 
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lessee or vendee ajs well as to others in respect of defects existing 
at the time of the lease or sale or afterwards. 

32. Duty of a lessor to a lessee in respect of defects 
existing at the time of the lease.—This is governed by the con¬ 
tract of lease. Where it is .silent, his duty is, under the Transfer 
of Property Act, to disclose defects of which he is aware and the 
lessee is not aware and could not with ordinary care discover.® 
lie need not therefore disclose patent defects. Subject to the 
above duly tlie lessor does not warrant the fitness of the pre¬ 
mises.III England tlicre is an exception in the case of a lease 
of furnished premises; the lessor warrants them to be fit for 
haI)itation at the commencement of the tenancy.In other 
cases, the general rule is that in the absence of fraud or breach 
of expres\s’ warranty a lessor is not liable for letting a tumble- 
down liouse tile tenant must take the property as he finds it.^^ 
In Boiiomlcif Bannistcr'^^ the defendants were buil- 
dei*s who had built several houses similar in design 
on their land and liaving a gas-burner which if properly 
regulated rociuired no flue. They sold one of the houses to one 
€.B. who entered into possession as tenant-at-will even before 
his luu’chase took effect. On a certain day C.B. and his wife were 
found dead in the bathroom, having been poisoned by carbon 
monoxide. An action by tlieir representatives \vas disallowed 
liy the Court of Ap])eal on tlie following grounds: («■) that tlio 


9 S. 108. 


10 But he warrants the fitness of the powei^ which he agrees to supply 
to the tenant's preiuises; licntlf y Bros. v. Mcicalfc tf* Co., (1906) 2 K. 
B. 548. 

11 CoWjns\. Iloplins, 2 K.B. 617; TTitwon v. Fvtwh-IIaiton, 

(1877) 2 Ex. D. 336; Smith v. Marrahlc, (1843) 11 M. & W.! 5. Tliere 
is no warranty in respect of subsequent defects; Sarson v. Boherts, (1895) 
2 Q.B. 395; nor for unfurnished premises; Criusc v. Mounfj (1933)' 1 Ch. 
278. For a similnr warranty in the case of urban houses in. Gotland, see 
Cameron v. Younff, (1908) A.C. 176. A statutory exception in England 
is in the ease of small liouses let to the working classes under the Housing, 
Towm-Planning etc., Act, 1909, s. 14 and Housing Act, 1925. s. 1; Bydll 
V, KidwcU, (1914) 3 K.B. 135; Morgan v. Liverpool Corporaiion, (1927) 
2 K.B. 131; see also IVihhiclc v. Marks, (1934) 2 K.B. 56, 62. See also 
Housing Act, 1930, s. 2. 


^ 12 Per Erie, C..T., in Bobbins v. Jones, (1863) 15 C.B.N.S. 221; 
“Fraud apart, there is no law against letting a tumble-down house.” 

12 Sutton V. rcmpJr, (1843) 12 M. & W. 52; Cheater v. Cater, 

1 K.B. 247; Boitomley v. Bannister, (1932) 1 K.B. 458; Shir- 
nackwood Bsfaies. (1938) 2 A.E.R. 1, * 

(1932) 1 K.B. 458. 


IS 

(1918) 

veil V. 

14 
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burner if properlj^ regulated was not dangerous and even if it 
was, the danger was known as much to the tenant-purchaser as 
to the defendants, (h) that the burner was regulated properly 
by a gas company acting for the purchaser and the regulation 
must have been altered by him or his wfe, (c) that the burner 
was part of the realty and the law as to sale or delivery of 
dangerous chattels M'ouid not apply to it. On the first two 
findings the decision was inevitable. Thte third ground is how¬ 
ever oimn to question. Scnitton, L.J., stated the law thtis:^® 

is at present well-established English Law that, in the absence 
of express contract, a landlord of an unfurnished house is not liable to 
his tenant, or a vendor of real estatef to his purchaser, for. defects in the 
house or land rendering it dangerous or unfit for occupation, even if he 
has constructed the defects himself or is awai^ of their existence. ** 

This statement of the rule would clearly apply to patent 
defects or dangers. As the learned Judge admitted fraud as a 
ground of liability, the conduct of a landlord or vendor in not 
disclosing latent dangers which he knew or had created would, 
if it amounts to fraud, make him liable. The above pronounce¬ 
ment, in so far as it denies any dwty of care in respect of such 
dangers, is noi doubt in accordance with earlier case-law,“ but 
there appears to be no reason why a landlord or vendor should 
not be liable for injury resulting from his negligence in creating 
or failing to disclose a hidden danger to the tenant or 
purchaser.^®'*' The view of the learned Judges in the above case 
that the contraefwas the only measure of the obligation between 
the parties and no duty of care could exist outside it was over¬ 
ruled shortly afterwards in DotiogJme v. Stevensm.^^-^ The 
law as to the sale or deliveiy of dangerous chattels does not rest 
merely on their intrinsically dangerous quality but is 
an application of a general rule of reasonable care 
to particular facts. In SMrvell v. Hackn>ood EstatesP-^ 


15 (1932) 1 K.B. at p. 468. 

15'« See cases in notes 11 and 12 above. Prof. Bohlen considers that 
the older decisions in favour of landowners were influenced by class 
sympathy. 

IS-** As to a builder or repairer, see below paras. 36 and 37. See also 
Salmoud, Torts, p. 541; Winfield, Law of Tort, pp. 588, 589; Olerk and 
Lindsell, Torts, pp. 502, 503; Restatement, § 358. See however Otto v. 
Bolton^ (1936) 2 K.B. 46, where the decision could have been rested on 
the fact that the defects were patent (p. 58). 

15-= Below paras. 57-60, 

16 (1938) 2 A.E.B. 1. 
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tli(‘ itliiiiitiff WiLs of a farm. Tho clofcndants later 

jatrchased tlu' fai*m as well as otlior adjoininp; land on which thhre 
\vcr(‘ iarji’c numbers of trees. A dead branch of a tree in the 
land and over-han^in^ the farm fell on and killed the plaintiff's 
woi’kman. The ]daintiff paid compensation to the latter’s repre¬ 
sentatives and (*]aimed it from the defendants. The CouiT of 
Appeal <]isallowed his claim and held that tliere was no breach of 
duty of tlie defendants to tlie ]>laintiff or his workman. The 
defendants Iiad not let tho fann to the ])laintiff and even if 
they had, the i)Iaintiff could not com]>lain as he could have seen 
tile condition of the overhanging trees. 

33. Duty of a lessor to his lessee in respect of defects 
arising* after the lease.—In respeet of tlefeets arising after the 
lease, tlie lessor is not liable to the kvssee except foP a'breaeh of 
a covenant to repair. Whore tlie lessor is in possession of any 
])art of tlie jnH'misos like a common staircase, the lessor is under 
a duty both as an implied term of tlie contract and also inde¬ 
pendently of it, to keep it as safe as ruisonalile care could make 
it.^"^ Where the landlord retained tlie roof in his control, and 
owing to a gutter jiipe from tlie roof lu ing defective and in bad 
repair, the water leaked to tho walls of tlie tenant's room and 
made it damp, he was held liable for neglect to repair with 
knowledge of the defect.^® Tie would be liable even if he did 
not. know but could have known of it by due care.^® 

34. Duty of a lessor to strangers in respect of defects 
existing at the time of the lease.—To such persons it is not the 
lessor hut the lesseo tliat is liable. In Lane v. To.r,-® the land¬ 
lord was lield not liable to a workman who came at tho request- of 
a weekly tenant and was injured by using a staircase which was in 
an unsafe condition. To this rule one qualification may be suggest¬ 
ed, where the lessor is guilty of fraud or negligence and leases 


17 Dunstrr v. (191S) 2 K.B. 795; Lakshmu^han^ v. JiflMii- 

boi, (1920) 29 Bom.L.H. 78. 

18 Cockhurn. v. Smith, (1924) 2 K.B. 119, 129, Bankes, B.J.; soo 
also Jiarffroves v. Jlartopp, (1905) 1 K.B. 472; of. Irov v. 

(1882) 9 Q.B.D. 80, which proooodod on tho spooinl terms of tho contrnot. 

le Iik\hop V. Consol utated 7,oh(/o/i. Propt rtirs, Lf(k^ (19oo) 102 L.J. 

K.B. 257 (where the gutter pipe wns ohoked by a dead pigeon and its 

nest nnd wafer escaped into thei tenant's flat). For a case of loss due to 

improper execution of repair under a oovenaut, see Greo v. PhinoifC, 
(19:i0) 1 K.B. 009. 

28 (1897) k Q.B. 415. 
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a building or other premises with knowledge of a latent defect 
which the lessee cannot discover and involves imminent danger 
to person and propei*ty.^^ In the United States persons who 
lease premises with artificial structures like race-stands, diving- 
chutes, etc., intended for: the use of large numbers of the public 
have been held lial^le for negligently leasing them in an 
unsafe condition. 

35. Duty of a lessor to strangers in respect of defects aris¬ 
ing after the lease.—In respect of dangers which arise after 
the lease, the lessor is under no liability to strangers though he 
may be under a covenant with the lessee to repair them. In 
Cnvalier v. Pope,23 ^ landlord was held not liable to the tenant’s 
wife who fell through the kitchen flooring which he had 
agreed wdth the tenant to repair. This rule will not of course 

s 

apply where the landlord has reserved control of any part of 
the premises and injury results from his neglect to keep it in 
good order. In Cunard v, Antifyre, the defendants had 

let their building in flats and reserved the roof and guttering 
in their control. Owing to a defect in the guttering, a piece of 
it fell on the glass roof of a kitchen in the third floor and the 
wife of the tenant of that floor was injured by glass pieces. It 
was held that she could recover. 

36. Criticism of the rule in CavaJier v. Pope.—The i-ule 
in Cavalier v. Popfi^ has never been questioned in England,but 
there are some comments that have to be made on it. {a) It res!ts 
on the familiar but now exploded formula^ that a third party 


21 This appears to be implied, in cases like. Sobljins v. Jones, (1863) 
15 C.B.N.S. 221, 240, per Erie,, C.J. 

22 Restatement,, II, § 359; cf. Heaven v. Pender, (1883) 11 Q.B.D. 
503; Kelly v. Woolworth, (1922) 2 Ir. 5 (hiring of dining rooms for 
whist drive and dance). 

23 (1906) A.C. 428; (1905) 2 K.B. 757; see also Cameron v. 

yom.g, (1908) A.C. 176; Ryall v. Kidwell, (1914) 3 K.B. 135; Bromley 
V. Mercer, (1922) 1 K.B. 126; Tredxcay v. MaUn, (1904) 20 T.L.R. 
726. 

24 (1933) 1 K.B. 551; cf. Hvratnaruiclc v. Balkishen, A.I.R. 1934 
Lah. 931, The decision in Otmard^s case is consistent with the cases in 
notes 18 and 19 above; see also Salmond, Torts, p. 540. But see Shvrvell 
V. Haohwood Estates, (1938) 2 A.E.R. at pp. 7-8, per Greer, L. J. 

25 The rule in the U.S.A. is otlierwise; Restatement, II, ^ 357 , 

1 Perhaps also on another time-worn formula that an action does not 
lie for a ‘non-feasance'; 45 Har.L.R. 164. The use of this word here is 
a mere misnomer. , 
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cannot sue in tort in respect of conduct which amounts to a breach 
of contract Ixdwecn two o1hei*s. The decision in Donoffhue v. 
StfL'cn.son^ does not apply to' the lease or sale of real estate®' but 
deprives this fonnula of its validity. For instance, it has now 
been lield that a contractor who negligently perfonns his duty 
to erect or impair a building and thereby creates a danger may 
be sTied not merely by his employer but by othei's to whom harm 
was likely.** (/>) It appears to be anomalous that a landlord 
who fails to p<‘rfonn his covenant to re]aur and thereby creates 
a danger in his premises should be held liable to an occupier 
of adjoining pn>perty5 but not to a peison lawfully in the 
lircmises. Tiie anomaly is only explained but not justified by 
the circumstance that the action in the one case, is for nuisance 
and in the other for negligence.® (c) The immunity of the 
lessor may not after all be real, as the lessee may be able to 
recover, in an action against him for breach of contract, the 
damages which the lessee had to ])ay to a third pai'ty.'^ A dii'ect 
remedy against the landlord was allowed in another context to 
avoid cii’cnity of action and there is no reason why it should 
not also be allowed here.® 

37. Duty of the vendor to the vendee and others.—(<f) 
His position is similar to that of the lessor in respi'ct of defects 
existing at the lime of sale. The ordinary rule is cai'Caf empfor. 
Tho vendor does not, in the al)seneo of express contract, warrant 
the fitness or safety of the premises sold.® The law as to sale 


- (lOaC) .\.(y hclow pm-ns. ST-tiO. 

Otto V. Jioltoii, (loao) 2 K.B. 40. 

4 ]irow,i V. Cottrrill, {mU) 51 T.Tv.R. 21; of. ColU^s v. Seld^n, (ISllS) 
L.K. o, C.P. 405 nt p. 408; ns to ilnngorous works, soo Parry v, jSmifJk 
(lS/0) 4 C.l\l), ;»25: Dominion Xatural Co, v. ConbK?, (1009) A,C, 
(>40; of lUrmintiham Tramicays Co. v. Law, (1010) 2 K.B, 965. 

AI)o\\>, ('hnp. VI. pnra. 50; or if tho properties wore different flats 
of the snnie ImiUhng; Ciinord v. Antifyrr, Ltd,, (1083) 1 K.B. 551, 
riio lial>ihty is higher if the house ndjoiiis a highway; TTt^c/iU'L' v. Marks^ 
(1084) 2 K.B. 5(>; above. Chap. A'T, para. S. 

® P^r Talbot, J,, in (1033) 1 K.B. at pp. 55S. 561. 

7 T/jo /latr, (1035) P. 100. See also Dnitlrt/ Pros. v. yietcalfe tf* 
Co., (lOO(i) 2 K.B. 548. 

« Above. Chap. AT. para. 50. 

1 K.B. 458; Otto v; Bolton, 

.- K.B, 46. .sVr Anmml Survey, 1036. p. 171; WTnfield, Law of 
Tort, p. 589^ 
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of chattels is different, as will be seen later.But he is bound 
to disclose to the buyer any latent defects wliieh he knew and 
the buyer did not know and could not with reasonable care 
discover.The statement of the law in Bottomley v. 

must be understood, as already mentioned, 
to apply to patent defects. A vendor or builder of a 
house built by him with materials which to Ms know¬ 
ledge are until and will create a latent danger not 
discoverable on reasonable inspection, would seem to be liable 
for injury resulting therefrom, to the vendee or even a third 
person like the vendee's wife, child or guest . (h) The vendor 

would in no ease be liable to the vendee or others in respect of 
dangei's arising after the sale. 

38. Duty arising from possession and ownership of 
chattels. —The duty of a person who keeps dangerous animals 
has already been diseussed.^^ The following cases may be 
considered here: (a) Possession and management of a carriage, 
(h) Possession and management of a dangerous chattel, and 
(c) Delivery of a dangerous chattel to another. 

39. Duty of a person in possession and manag'ement of 
a carriage. —The duty of a person in possession and manage- 
mest of a carriage or other vehicle may arise: (6t) in respect 
of the safety of goods entrusted to him, (h) in respect of the 
safety of a passenger, and (c) in respect of the safety of pei'sons 
outside the carriage. 

40. Duty of a carrier in respect of goods entrusted for 
carriage. —The duty of ,a person who is not a common carrier, 
in respect of goods entinisted to him for carriage is that of a 
bailee as defined in the Indian Contract Aet,^® viz,, to take as 
much care of the goods bailed as a reasonable person of prudence 
would take of his own goods under the circumstances. The 
onus is on the carrier or bailee to prove that he took reasonable 
care. The duty may be higher by reason of the express terms 

10 Below, para. 54. 

11 T. P. Act, S. 55. (1) (a). 

12 Above, para. 32. 

13 Restatement, II, $$ 353, 375. See also Miller v. Caimon Bill 
Estates^ (1931) 2 K.B. 113; Brown v. Cotterill, (1934) 51 T.L.B. 21 
Cf. Otto V. Bolton^ (1936) 2 K.B. 46; above para, 32, note 15-b. 

14 Above, Chap. VI, paras. 68-72. 

15 Ss. 151, 152. 
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ol' tho conti’aet of carriajio.^® The absolute liability of common 
('jjrricrs will be noticed later.The duties of railway com- 
]>anies and carriers by land or sca^® are governed by statute in 
Kngbind and India. 

41. Duty of a carrier to a passenger.—The word ‘ carrier’ 
is \ised here in the sense of a person in possession or control of 
tile cari’iage or other vehicle. A passenger is a person who has 
the carrier's peimission, expi-ess or implied, to enter or use the 
carriage. Tlie duty of the carrier in respect of the safety of 
the passengi'r arises liy reason of these two facts, viz., the carrier s 
control of the carriage and his permission of the passenger’s irse 
of it. The duty is therefore independent of contract or any 
reward jiaid or promised.^® If there is a contract, the plaintiff 
has the option of suingj cither for its breach or for a tort. 

42. Carrier’s control over the carriage,—The duty does 
not attacli to a jiemin who has no ])rescnt control,^® 

the manufactiuer or seller of the carriage, or a pei’son who 
let it on hire. But if a person has the control, he is liable though 
lie had no contract with the ])assenger to carry him. In Foulkcs 
V. Mcfropolifa)}, Disfrict Rtf. the plaintiff purchased a 

return ticket in a station belonging to the South 'Western Railway 
Ca.. and on bis return journey to that station was conveyed in a 
train belonging to the defendants, the ^Metropolitan District 
Railway Co., whicli had nuining powers on the* lines of the 
South Western Railway Co., and divided the profits with it. 
He was injured liy reason of the defendants’ carriage being 


in The duty cannot ho loworod; Indian Contract Act, s. 152; Sheik 
Mahamad Ixnvufhfr v. Brifish India Steam Xaiigation To., (1908) I.L. 
R. r>2 Mad. 95; Fafjan- v. Gam, (1920) 1 K.B. 102. 

17 Rolow, Chap. XV, para. 5. 

in .\s to international air-carriage, stc The Carringo by Air Acts, 
above, Pluip. IT, para. 11. 

10 FouiK-es V. Metropolitan Dt. Fy, Oo., (1880) 4 C.P.D. 2G7; 
Kefhf V. MefropoUtan- Fy. Co., (1895) 1 Q.B. 944; Taylor v. M, S„ & L* 
Ry. t’o., (1805) 1 Q.B. l.rt. 

20 Caledonian. Fy. Co. v. Mulholland, (1898) A.C. 21G. Of. Fos- 

hrok-e-Jlobhes v. Ltd., (1987) 1 A.E.B. 108 {A got B to hire 

an aeroplane for A and a. party of guests; B hired one of C whose 
pilot s negligence resulted in death of a guest; held, the widow of the 
deceased could recover from C but not from B) . 

21 (1880) 4 r.P.D, 207. See also Dolyell v. Ti/rcr (1858) E.B. 

& E, 890. ‘ V . V / 
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unsuitable to tlie platform at that station. It was held tlmt he 
could recover though he liad no contract with the defendants. 
In cases of through booking of passengers by one railway com¬ 
pany for journeys over lines of other companies, a passenger 
has a remedy against the company over whose lines the loss or 
injury occurs.In these cases he has also a remedy for breach 
of contract against the carrier with whom he contracted. 

43. Permission of the passenger’s use of the carriage.— 

Again, the defendant’s permission of the plaintiff’s use of the 
carriage is necessary to create the duty. The peimiission 
may 1)0 express or implied and may exist though there 
is no reward or fare paid by the plaintiff. A friend taken 
by the owner of a ear can sue the latter for neglect of duty in 
respect of the condition of the car or the manner of its use.^® 
A child allowed to travel free of charge with its' mother or care¬ 
taker in a railway ti’ain can sue for injuiy due to the carrier’s 
negiigence.So can a newspaper reporter, a police or postal 
official allowed to travel free of charge.^® A servant whose 
ticket is purchased bj’' his master can sue the railway company.^ 
Non-payment of fare would ordinarily negative pennission but 
sometimes it may not.^ In Austhh v. G, T7. Ry, a child 

just over three yeai’s of age was taken by the mother without 
a ticket though the Railway Act required payment of half the 
full fare for children between three and twelve yeaus of age. It 
was held tliat the child could recover against the railway company 
for personal injury, because the duty was independent of con¬ 
tract and arose towards the child travelling as a passenger with¬ 
out any design on the part of any person to defraud the railway 
company.' If, of course, there is any fraud or unlawful object 

V. _ 

22 6r. W, Jty, Co. V.- Blake, (1867) 7 H. & N. 987; Buxton v. N. E, 
By. Co., (1868) L.R. 8 Q.B. 549; Indian Railways Act, s. 80. 

23 Hants V. Perry, (1903) 2 K.B. 219; White v. Steadvuxn, (1913) 
.3 K.B. 340. 

24 Austin V. G. W. By. Co., (1867) L.R. 2 Q.B. 442; but not a 
child in its mother’s womb,. Walker v. G. N. By. Co., (1891) 28 L R Ir 
69. 

25 G, N, By, Oo. V. Harrison, (1854) 10 Ex. 376; Colldtt v. L ^ H 
W. By. Co., (1831) 16. Q.B. 984. 

1 Marshall v. T. ^ B. By. Co., (1851) 11 C.B. 655. 

2 Dearden v. Townsend, (1865) L.R. 1 Q.B. 10; Austin v. G. W 
.By, Co., above; Bentham v. Hoyle,, (1878) 3 Q.B.D. 289, 

3 (1867) L.R. 2 Q.B. 442. 


508 


THE LAW OP TORTS. 


[Chap. 


in tlio passenger using the carnage, then he is a trespasser and 
the duty to use care does not exist towards him.* As the duty 
towards the person who is permitted to travel^ is indei)endent of 
eontraet, a breach of it may ghne rise to an action at the instance 
of a third j)erson who is injured thereby, a master who 
sustains lo>s of service by injury to a servant due to the negli¬ 
gence of a railway company.® It is open to a passenger of full 
age to agree to travel at his own risk or limit the liability of the 
carrier;’^ but tlic carrier must i)rove that the conditions limiting 
his lial)ilily were brought to the notice of the passenger when 
he 'entered into tlie contract.® 


44. Extent of a carrier’s duty to a passenger.—(«.) 
In t he first place, the duty of a carrier is to use reasonable care 
and skill to provide a safe, strong and sufficient carriage.® He is 
bound to insjx'ct the carriage and ascertain defects from time to 
lime and remove tliem.^® But he is not liable for hann due to 
delects xuidiscoverable U’ith due care on the paid- of himself, his 
servants or contractors.^^ His duty is analagous to that of an 


4 T. ni/. Co. V. Barnett, (1011) A.C. StH; Lyt/o v. XewhoJd, 
(1854) 0 Ex. a02; Ismail v. B. B. d* C. I. By., A.I.R. 1932 Bom. 452. 

5 Tlie. sunie <luty exists towonls persons who go to the carrier-s pro¬ 
mises ou business, e.y., to see a passenger off; Thatcher v. G. IF. By, Co,, 
(1803) 10 T.L.R. 13; Tool v. N. B, By, Co., (1008) A.C. 352 (a 
por.son standing on the platform injured by the door of a carriage which 
started without the door being bolted) . 

6 Alton V. Bailway Co., (1805) 19 C.B.X.S. 213, which 

hold contra, is now- disregarded; see Meux v. G. E. By. Co., (1895) 2 Q. 
B. at pp. 391, 394; BerrPnycr v. G. E. By. Co., (1879) 4 C.P.D. 163. 

7 MacCawIey v. (1872) L.R. 8 Q.B. 57: rrwnfc Ry. 

to. V, Bobinso7i, (1915) A.C. 740; CrtirndiVj?! Pacific By. Co. v. Parent, 
(1917) A.C. 195; as to sea carriers, see O^Brien v. Oceanic Steam Naviya-.^ 
lion, (1914) 3 K.B. 731; Hood v. Line, (1918) A.C. 837. 

8 Biehardson v. Bowntree, (1894) A.C. 217; Henderson v. Sfephen- 

.'■'oa, (1875) L.R. 2 H.L. (Se.) 470; cf. Harris y, G. W. By., Co., (1876) 

1 Q.B.D. at p. 530; Parker v. -8, E, By. Co., (1877) 2 C.P.D. 416; 

Thompson v. L. M. c‘V Sc. By. Co„ (1930) 1 K.B. 41; Pentonv. Sonihem 

By.. (1931) 2 K.B. 103; Eosbroke^Hohbes v. Jtneorll*. Ltd., (1937) 1 A. 
E.R. 108. ^ ^ 


0 Elliott V. Halt, (1885) 15 Q.B.D. 315; Smith v. Steele, (1875) 
L.R. 10 Q.B. 125; Hyman v. Nye, (1881) 6 Q.B.D. 685. 

If) Bremnerv. IViViams, (1829) 1 C. & P. 414; Grote x, Chesier S' 
Holyhead By. Co., (1848) 2 Ex. 257; Murphy v. PhWp.?, (1876) 35 L.T. 
477; A/nnify v. Scott, (1899) 1 Q.B. 986. 

11 Beadhcad v. Midland By. Co„ (1869) L.B. 4 Q.B. 379; see also 
Moff-at y. Bateman, (1876) L.R. 3 P.C. 115; Bichardson v. 0. S, By. 
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occupier of premises to an invitee^^ paying guest^^ jg 
higher than the occupier’s duty to a licensee, because permission 
to use a carriage involves greater risks than permission to enter 
premises.^^ (6) Secondly, he is bound to use due care to provide 
proper and skilled drivers and necessary equipment and to take 
precautions against harm arising from the use of the carriage. 
Such precautions are sometimes enacted by statute, e.g,^ pro¬ 
vision of a communication chain in a railway carriage,^® of supply 
of medicines on board a ship.^Q But there is no liability where 
there is no want of due care. In a Calcutta case,^'^ the Privy 
Council held that a passenger injured by explosives carried by a 
fellow passenger could not recover against the railway company 
because the defendant’s servants had no reason to suspect their 
existence in the luggage carried by that person. While the duty 
aforesaid is independent of contract, other duties may be wholly 
contractual, e.g., to reach the destination at a particular time 
or by a particular route, (c) Thirdly, the duty of the carrier or 
other person in control of the carriage is to use due care and 
caution in driving and otherwise managing it. Here again, the 
carrier is not an insurer against accident but is liable only for 
negligence,^® whether the carriage is by land, sea^® or air.^® 
The degree of care and skill would vary with the facts. Much 
greater care is required in driving in a crowded street than in 
an unfrequented one, in driving a fast vehicle like a motor car 
than an animal-drawn waggon, in the crew of a ship who must 
keep a look-out for miles than in thte driver of a carriage who 


Co., (1876) 1 C.P.I). 342; Newberry v. Bristol Tramways, (1913) 107 L 
T. 801; Jewav^Bam v. E. I. By. Co., (1924) I.L.R. 51 Cal. 861. 

12 Indermaur v. Dames, (1866) L.R. 1 C.P. 274. 

13 Francis v. CocTcrell, (1870) L.B. 5 Q.B. 501. 

14 Karris v. Perry, (1903) 2 K.B. at p. 225„ per Collms, M.R. 

15 Indian Railways Act, s. 62. See Blcmavres 'v. L. S' Y By. Co 

(1873) L.R, 8 Ex. 283, * 

16 Merchant Shipping Act, 1894 (58 and 59 Vdet. c. 60), s. 298* M 

S. Act, 1906, s. 17; Couch v. Steel, (1854) 3 E. & B. 402. ^ 

17 E. I. By. Co. V. Kalidas MuTcerjee, (1901) I.L.R. 28 Oal 401 
(P.C.). See also Vishnu v. B. B. ^ C. I. By., Co.,< (1923) 25 Bom. L.R 


18 Elliott V. Hall, C1885) 15 Q.B.D. 315. As to the duty of a 

The Shannon, (1842) 1 W. Bob. 463; The Marpesia (18721 T ft 
4P.C. 212 (accident due to darkness) . . (1872) L.E. 

20 Above, Chap. II, para. 11. 
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does enough if he looks ahead for yards.The degree of care 
is defined by statute in particular cases. Thus we have the 
rules of the road, e.g.^ that a driver must keep to the left,^^ 
overtake ordinary vehicles by passing by their right and enabling 
them to keep to the left of the road,^^ and when overtaking, 
tram-cars pass them on by their left,^^ wait and look out when 
entering a main road from a cross-road.^® There arc also special 
regulations as to speed, lights, etc., in the ease of motor cars.^ 
Similarly there are regulations to avoid maritime collisions,^ 
e.g., when a ship sights another coming in the opposite direction, 
it must stop and reverse.® Non-compliance with rules of this 
description is usually a punishable offence, and will be pjma 
fade evidence of negligence, the weight of Avhich wdll vary in 
each casc.^ Driving on the wrong, side of the road is not per 
negligence or conclusive evidence thereof. Sometimes it may 
be excusable where the road is broad and there is little traffic,® 
and may be even obligatory if a collision is thereby to be avoided.® 
In any case it makes it the duty of the di'iver to keep a better 
lookout."^ Similarly an improper speed® or absence of lights® 
is pnma facie evidence of negligence. 

21 The Khedive, (1880) 5 A.C. at p, 891. 

22 Highways Act„ 1835, s. 78; loft docs not mean the extreme left 
but only left of the centre; Bolton- v. Kverett, (1911) 75 J.P. 534; 
Bleith V. Godfrey, (1920) 90 L.J.K.B. 193, The rule is the opposite 
in France, Germany and tho United States. 

28 Alayhew v. Boyce, (1810) 1 Stark. 423; NxkttaU v. 

(1913) 1 K.B. 14. 

24 Jardine v. Stonefield Laundry Co., (1877) 14 Kettie, 839, 

25 Hnlsbury, Laws of England, VoL 21, p. 413; v. KichardSf 

(1852) 3 C. & k., 81. 

1 Tho Road Traffic Act., 1930 (21 and 22 Geo. 5, c. 43). 

2 Regulations for tho Prevention of Collisions at Sea (1910) made 
under S. 418, of tho Merchant Sliipping Act, 1894. 

3 The Khedive, above; see also The Breyxien, (1931) P. 166. 

4 Booniram Bamniranjandas v. Gopalakrishnan, A.I.R. 1937 Rang. 

519 (motor car on tho nTong side colliding with motor cycle on right, held 
cause of tlie collision). Mere compliance may not sometimes suffice but 
extra precautions may bo required; Croston v. (1938) 1 K.B. 

540. 

6 Lloyd V. Oglchy, (1859) 5 C.B.N.S. 667; v. Ea\ses, 

(1828) 5 B. & C. 554 '. 

6 Clay V. Wood, (1803) 5 Esp. 44. 

7 riucktoell V. (1832) 5 C. & P. 375; J. K. Kao v. Davey, 

A.I.R. 1936 Mad. 195. 

8 Kani Bala Sen v. Aueldand Jute Co., (1925) I.L.R. 52 Cal. 602; 
Kam Sawak v. Kvtp., A.I.R. 1933 Oudh. 391. 

0 n'intle V. Bristol Tra7nwoys Co., (1917) 86 L.J.K.B. 936. 
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45. Duty of a carrier to persons outside the carriage. — 

The duty of a carrier or other person in. control of a vehicle 
towards persons outside it, e.g., those on. the road, is to take 
reasonable care in respect of its fitness for the road and in driving 
or otherwise managing it. All persons whether adults, cliildren, 
infirm or paralytic are entitled to use the road and expect 
reasonable care from those in charge of carriages but they 
are not entitled to moreAi The principles already mentioned 
as regards the duty of the carrier towards a passenger in the 
matter of driving the carnage will apply here also. It was 
held to be negligence to leave a cart and horse unattended in 
a street,a motor lorry unattended on a steep incline so that 
it could start of itselfi? or be started by a child, i* to use a cart 
without proper tackle so that it broke down on the way,i® or a 
motor car with a worn steering gear,i® or to use an unbroken 
horse on a crowded road.i'^ It is not negligence merely to lead 
cattle along a street without haltersi® or without light on a dark 
night,19 to leave a motor lorry on the road which is started by 
some meddlers and is run against a shop ,20 or to use a heavy 
lorry which skids on the road .21 

46. Possession and management of dangerous chattels._ 

The duty of a person who brings on his land things which are 
dangerous by their tendency to escape and cause harm thereby 


10 JPer Lord Denman in Boss v. Litton^ (1932) 5 C. & P 107 409 

11 (1875) L.R, 10 Ex. 261. * * • 

12 lUidge V. Goodwm, (1831) 5 C. & P. 190; Lynch v. Nurdin, 
(1841) 1 Q.B. 29; cf. Donovan v. Union Cartage Co., Ltd., (1933)' 2 

B. 71; below, para. 88, 

13 Hamhrook v. StoTcee Bros., (1925) 1 K.B. 141; Barker v Miller 

(1926) 42 T.L.R. 408. ' 

14 Martin v. Stanhorough, (1924) 41 T.L.R. 1, but not if started bv 
adults; Buof v. Long ^ Co., (1916) 1 K.B. 148. 

15 Welsh V. Lawrence, (1818) 2 Cliit. 262, as explained by McCardie 

J.,. in Bhillips v. Britannia Bygienic Laundry, (1923) 1 K.B. 539 . ’ 

16 Hutchins v. Maunder, (1920) 37 T.L.R. 72. 

17 Hammack v. White, (1862) 11 C.B.N.S. 588. 

Q.B.D. 17; cf. Finn v. Few, (1916> 


19 Catchpole v. Minster, (1914) 109 L.T. 953. 

20 nuoff V. Long, (1916) 1 K.B. 148. 

21 Wing V. L.G.O. Co., (1909) 2 K.B. 652; FarTcer v T rn 

a909) 101 L.T. 623. Subsequent improvements in motor oninibuse^ 
appear to have made the question of skidding of small practical . 
in England; Mahaffy and Dodson on the lIw of MotSr C^sf p sT 
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is, as we liave seen, higher than a duty to use care to avoid such 
}iann.22 concerned, with things which are danger¬ 

ous without any tendency to escape and cause harm. The duty 
of a person in possession of such a chattel would be to take due 
care to avoid harai to another, if he knew or from facts W'ithin 
his knowledge should have realised that harm to the 
latter was likely. The duty may be in particular cases to 
give warning of the danger, and in others to take precautions 
against harm resulting from the interference, wilful, careless 
or otherwise, of third parties.^^ In Dixoii v. the defen¬ 

dant sent a young and immature girl-seiwant to fetch a loaded 
gun from his house and sent instructions to his friend in the 
house to take out the priming first before giving the gun to the 
girl. The friend did so and sent the gun through her. She . 
pointed it in fun at the plaintiff’s son and pulled the trigger. 
The gun went off because some powder Avas still left, and the 
plaintiff’s son Avas seriously hurt. It Avas held that the defendant 
was liable as he ought to have rendered the gun harmless before 
allowing the girl to handle it. In Willianus v. Eady,^^ a school¬ 
master Avho kept a bottle of phosphorus in a room where the 
pupils’ cricketing things \vero kept was hold liable for injuries 
caused to a boy by another having carried off the bottle to the 
plaj’^ground where it exploded. But it was held that there was 
no negligence on the part of a schoolmaster merely on the 
ground tliat a boy w'liile passing from one room to another was 
hit in the eye by a golf ball played by another from the play¬ 
ground. The injury did not necessarily imply any such lack of 
supervision on the part of the schoolmaster as would amount to 
a breach of duty.^ Similarly it was held that where a school¬ 
master sent an oil can through a pupil to be taken to another 
room and another boy ran against that pupil and hurt his eye, 
it was held that there w\as no negligence on the part of the 

22 Above, Chnp. VI, para. 64, 

28 N. W, Utilities, Lid. v. London Guarantee nnd Jcctden#, Co., Lid., 
(1936) A.C. 108. 

24 (1816) 5 M. & S. 198; see also SuUivan v. Creed, (1904) 2 Ir. 
R. 317; Bchce v. Sales, (1916) 32 T.L.R. 413. 

25 (1893) 9 T.n.R. 637; 10 T.n.R. 41; see also Shepherd v. Essex, 
C\ a, (1913) 29 T.n.R. 303. 

1 Lanffh<im, v. Goumiers of JFellinffhorouyh School, (1932) 101 li.J* 
K.B. 513. Sec also Eawsihonie v. Oiilet/, (1937) 3 A.E.R. 902, 
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schoolmaster and the school authority could not be held liable 
for the injury.2 The above duty would not arise in the case of 
a person who without negligence was unaware, of the dangerous 
character of the article. 


47. ‘Intrinsically dangerous things*.—As many of the 
cases under this head relate to dangerous things like firearms, 
explosives or poisons, it has been usual to speak of a duty in 
lespect of things which are “intrinsically dangerous*^ or 

•‘dangerous in themselves.*’3 These phrases are. vague and hy 
no means self-evident and do not signify any logical or legal 
•classification.^ There is an element of danger in every 
chattel.’’3 Serutton, L. J., said “Personally, I do not under¬ 
stand the difference. between a thing dangerous in itself, as 
poison, and a thing not dangerous as a class, but by negligent 
construction dangerous as a particular thing. The latter, if 
anything, seems the more dangerous of the two; it is a wolf 
in sheep*s clothing instead of an obvious wolf. **6 In the above 
case of the golf ball,®'^ it may become a dangerous chattel if to 
the laiowledge of the schoolmaster similar injuries had occurred 
before or were likely to occur. A motor car is not a dangerous 
thing in the hands of a competent driver but it is otherwise if it 
is entrusted to an immature or incompetent person. It is there¬ 


fore preferable to treat cases like Dixon v. Bell as merely 
illustrative of the duty that may arise in respect of dangerous 
chattels in general. Another objection to the use of these 
phrases is that they seem to suggest that the duty of care here 
discussed is peculiar to things like poisons or explosives which 
are dangerous to human life and has no application to other 
things which cause injuries short of endangering life. There 
Is a duty of care in both cases but it may involve different 


2 Wra^y, Essex, C. C., (1936) 155 L.T. 494. 

2 Dominion Natwal Gas Co. v. Collims, (1909) A.C. 640 646 
Possession of such goods may also be a public nuisance or a br'each of 
statutory regulations. 

4 Donoghue v. Stevenson, (1932) A.C. ab p. 595, per Lord Atkin 

5 Oliver V. Saddler, (1929) A.C. at p. 599, per Lord Dunedin. A 
boiler in a kitchen is dangerous if gas is not properly regulated but not 
otherwise; Bottomley v. Bannister, (1932) 1 K.B. 458. 

6 Hodge ^ Sons v. Anglo-American Oil Co., (1922) 12 LI. L Ren 

183 at p. 187. See also Parker v. Oloxo, Ltd.^ (1937) 3 A.E.R 59.V 
-528, per Hilbery, ,T. • * - — , 

6 a Above, para. 46, note. 1. ' ’ 
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dc'groes of wire and the range of persons to whom it is owed 
Tna\' he wider in cases where the danger is of greater gravity."^ 

48. Delivery of a dangerous chattel to another.—Where 
;( person delivei’s a chattel to another, the control of it passes 
to the latter and the duty is on him to use care to avoid harm 
to himself or othei-s. The person who delivei*s it would ordi¬ 
narily not be liable for harm arising from it after he has lost 
control over it. But in ceHain cases there may be a duty on his 
l)a.r1. (a) to the person to whom he delivei-s it, and (h) to a 
third pei*son. 

49. Duty to the person to whom a dangerous chattel is 
delivered.—The duty varies with the position of the party 
receiving the chattel. He may bo a mere donee or gratuitous 
bailee, or may have a business interest in the delivery like a 
hirer, consignee or purchaser. The duties to these ])ersons may 

be considered. 


50. Duty to a donee or gratuitous bailee.—The duty is 
to abstain from fiTUid, ?>.. to disclose or give warning of defects 
of whicli the donor or bailor is aware.® Therefore knowledge is 
essential to his liability.® Tt may lie inferred from means of 
knowledge.^® A manufacturer of an article who uses material 
which to his knowledge is unfit or inseeuiT cannot be heard to 
say that ho was ignorant of the danger or defect in the artielfe 
tliat lie has made. A chemist who compounds a medicine for 


another though gratuitously would be liable if by want of care 
he used the wrong dnig and in.iuiM?d the latter.^^ In the absence 
of knowledge, the donor or bailor is under no duty to a donee 
or gratuitous bailee to take irasonablo care to ascertain latent 
dofeets of which he is not awaiv. The former would not also be 


liable where the danger was obvious or he had reason to expect 


7 (10a2') A.O. at p. 500, per liOnl \tkin. • 

8 Inaiim Contract Act, a. 150; CouphUn- v. Gf»7h.soa, (1S09) 1 Q.b* 

145. 

8 (ISOO) 1 Q.B. at p. 147. Sec also Pa/tcndoii v. Beney, (1033) 
50 T.L.U. 10, 

10 White V. Stcadnuin, (1013) 3 K.B. 340 at p. 34S. 

11 Clerk & Lindaell, Torts, p. 274. 
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that it was known to the latter. 12 The duty here discussed is 
analogous to that of an occupier of premises to a licensee. 12 a 

51. Duty to a person having a business interest in the 
delivery.—A person who delivers a chattel to another having 
a business interest in the deliverj^ may owe a higher duty to 
the latter, if the latter reasonably relies on his skill and care in 
respect of the condition of the article. The duty would in that 
case be not merely to abstain from fraud, but also to take due 
care that the article is reasonably fit for the purpose for which 
it is delivered.13 ^ ^ould be similar to the duty of an occupier 
of premises towards an invitee on business or for payment, or 
of a carrier who invites or permits another to use or travel in 
his carriage. Where there is a contract for the supply or deli¬ 
very of a chattel, the duty may be regarded as contractual, but 
is none the less also independent of contract. The following 
cases may be considered. 

52. Duty to a hirer.—The duty of a person who lets an 
article on hire is to use reasonable care to find out defects and 
warn the hirer. He cannot plead ignorance.^* In Hyman v. 
Xi/e, the plaintiff hired of the defendant, a job master, for 3 
specified journey, a carriage, a pair of horses and a driver. 
During the journey, a bolt in the under-part of the carriage 
broke and the plaintiff was injured. It was held that the 
defendant could have known of the defect and was liable either 
for a breach of contract or a tort. 


53. Duty to a cq,rrier or consignee. —A similar duty 
arises in the case of consignment of goods to a carrier. A 
consignor of goods is bound not merely to communicate to the 
carrier defects in them which are known to hirni® but also to 
take due care to see that they are fit for carriage. 


12-a Above, para. 24. 

13 Heaven v. Fender^ (1883) 11 Q.B.D. at p. 515. 

14 Tnriian Coafraet Act, s. 150. 

15 (1881) 6 O.B.l). 685, 689, per LindU-v. J.; see also 

Steadman 091.3) 3 K.B. .S^O. ^ ^ 

16 Farrnnt v. Barnes. (1862) n O.B.N.R. 553 (a carbnv .-P 

Hcid): WHhams v. K. J. Co.. 0 802) 3 Ensf. 102. ^ mtne 

17 Brass v. MaWnnd. (1856) 6 R. * B, 470 The low ■ i- 
absolute warranty and indemnity of the rommon earrier, as he""fbound 
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54. Duty to a purchaser.—In the case of a sale of goods, 
the ^oiUT-al rule is cavfat €7)iptor; in the absence of fraud or 
( xpiess warranty, the seller is not liable to the buyer for detects 
in llio goods sold because the buyer usually relies on his own 
judgment and insix'ction in buying the goods.^® But the seller 
is bound to abstain from deception of the buyer by making a 
false representation by words or conduct. A breach of this 
duty amounts not merely to negligence but to the wrong of 
di'ceit.^^ The seller also owes a duty to disclose to the buyer 
and give warning of defects or dangers which are known to him 
and are likely to result in physical injury to the buyer or othei-s 
who use liie article. In Chtrkc v. Annif (Did Navij Co-opcrative 

the idaintiff bought a tin of disinfectant powder frtmi 
the defendants, a co-operative society. The defendants’ ser¬ 
vants had been instructed by their manager to warn i>urchas<'rs 
about taking care in op -ning them, but did not warn the 
plaintiff. She oiHUied the tin and the contents flew into her 
eyes and injured Inn*. It was held that the deiendants were 
liable and their common law obligation was not excluded by the 
fact that the sale was made free from warranties. It is however 
o])en to the seller to show that the buyer took all tlie risk on 
himself.Besides these two duties, the seller owes a contrac¬ 
tual obligation amounting to a condition or warranty in certain 
cases s])ecified by tlie Bale of Goods Acts.^^ If there is a broach 
of this obligation, tlie Imyer is entitled to avoid the contract 
and reject the gomls.-^ or accept the goods and sue for 
damages.In an action for damages,,^® he can recover compen¬ 
sation for any damage like ]iliysica1 injiiry to liimself^ or loss 


to oorry goods otTcred for rarriag'o; TtamfeUl v. Ooolr tV* Shc^itld Troiw- 
port To., (Tom') 2 K.U. Ot; C. X. Co, v. L. ]\ 1\ Transport, fl922) 
2 K.t^. 742: Indian Kaihvays ss. 50, 107. 

IH Jones V. Just, (ISOS') Tj.K. S Q.B. 107. 

10 tanpridfje v. Levp, (1S.'»7’) 2 M. & W. 510: above. Chap. IX. 
par.a. 12. 

20 (190.'!') 1 K.B. 155; stv also Geddlina v. (lOSOl 1 K.B. 

OOS; rarkt-r v. Oloxo, Ltd., iW^7^ a -V.K.K. 52a. 

21 Word V. Ilohhs^ (1S7S'! 4 \.C, la. 

22 Act. TIT of loan. s. 10; cf. s. 14 of the English Sale of Goods Act 

180a (50 57 Viet., e. 711 . 

20 S. 12, Sate of Goods Act. 

24 Ss. ia, 59, 

‘jr> s. 7a. T.tt.A. : s. 5a of tbe English Sato of Goods Art. 

1 i’Mr.9^ V. Last, (moai 2 K.B. 14S; Choproniere v. ^^ason, (19051 
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caused to him bj’ reason of physical injury to or death of 
another.2 Thus a person recovered damages for loss due to the 
death of his wife from typhoid caused by her taking bad milk 
supplied to him by the defendant.^ But the condition or 
warranty is higher than the common law obligation to use 
reasonable care to supply goods in a fit condition because it 
extends to defects which the seller could not have discovered 
with due care. Thus in Randall v. Newson,^ the plaintiff 
oidered and bought of a coach-builder a pole for the 
plaintiff’s carriage. The pole broke in u.se and the horses 
became frightened and were injured. It was held that the 
pole was not reasonably fit for the carriage and the defendant 
was liable though there was no negligence on his part. There 
is no direct authority in England on the question whether 
til ere is also a duty of the seller independent of contract or 
warranty to take due care to ascertain defects or dangers and 
jvevent harm to the buyer who reasonably relies on the seller’s 
care and skill.® In DowgJnic v. Stevenson,^ to bo presently 
considered, a seller who is also a manufacturer of an article has 
b( en held to owe a duty to a person other than the buyer to pre¬ 
vent haim arising from his negligence in manufacturing it. It 
would therefore follow that he owes at least the same duty to 
the buyer also. The buyer cannot of coiu-se complain when 
h(' has had a i-easonable opportunity of inspection and dis¬ 
covering the danger. A retail dealer may not be bound to 
examine the goods sold by him, e.g., to analyse tinned salmon 

21 T.L.B. 633; Kasler v. Slavoiishi, (1928) 1 K.B. 78; Morelli v, 
Fitch^ (1928) 2 K.B. 636; Gram v. A'listralian Knitting Mills Ltd 
(1936) A.C. 85. 

2 Priest V. Last^ (1903) 2 K.B. 148. For a case where the warranty 
was not established, see Greenfell v. Meryrsmiitz^ Ltd., (1936) 2 A.E B 
ol3. 


3 Frost V. Axjhshurxj Dairy Co., (I90o) 1 K.B. 608; see also JaeJeson 
V. ^Vatson, (1909) 2 K.B. 193. 

4 (1877) 2 Q.B.D. 102. A similar condition is implied in the case 
of supply of materials in the course of a contract to do work or repair* 
Myers <S' Co, v. Brewt Cross Service Co.. (1934) 1 K.B. 46; Malfroot v' 
Noxal, (1935) 51 T.L.B. 551. 

^ The Bestatement affirms the duty in respect of bodily harm* II 


6 Below para. 19. See Barnes v. Irwell Valley Water Board, (1938) 

2 A.E.B. 650 (water board held liable for supplying water thrraeli a 
lead pipe resulting in lead poisoning of plaintiffs). 

7 Gordon v. McHardy, (1903) 6 F. 210. 
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)uld i)(‘ otherwise ii’ lie dealt in dangerous goods like explo- 


S1V(‘>J . 

55. Duty to persons other thaji the one to whom a 
dangerous chattel is delivered.—A person who delivers or 
suiiplies a dangerous chattel to another may owe a duty also to 
third jwrsons to avoid harm ansing to them, if he as a reason¬ 
able man should have realised that such harm was likely. If 

ho knew of the danger or defect in the chattel or from facts 

' • 

in his knowledge should liave realised it. he is bound to give 
warning of tlie danger to the recipient.® The danger may be so 
great that a warning may not he enough and the duty may ex¬ 
tend to the taking of preeautions against the mischief or neglect 
of the recipient or even of third parties. A pei-son who sends a 
loaded gun through a (*hild cannot disown responsibility for the 
harm due to the miscliii'f of that ehdd or any other child who gels 
liold of it.^ A person who in pui'suance of a contract delivers 
a. chattel to another may owe I)esides a eontraetual duty to the 
latter a duty independent of eontraet to third ixu'sons to take 
n'asonahle care to ascertain any latent danger in the chattel and 
])i'event harm arising from it. Tims a vendor or manufactxirer 
of a dangei’ous eliattel may in eertnin circumstances become 
liable for injury to other persons than the buyer. 

56. Law before Donoghue r. Stevenson.—On this point 
the case-law in Kngland before 1932 pre.sented a great deal of 
uncertainty and difticidtv. While certain decisions^® I'Oeogniscd 
sucli liability, (here were several othevs^^ which denied it. 


8 Above, para. 40. See also Thomas \. VTinahtstt r, (1852) 0 N.Y.TJ. 

•’.07; cited with approval in Dominion Xatuval Gas Co. v. Collins^ (1909) 
A.('. nt page Anfflo-('tIth' Shippinii Co. v. J\Uiot, (1920) 42 T.L.K. 
297 (manufacturer of ‘pluperfect liquid.’ n tlaugevous substance, held 
liable to a person other than the huver) ; I^arkt r v. OJoxo^ (19o7) 

A.R.n. 52:1. 

9 J)i.ron V. above para. 40. 

m Gcinf/r v. Skivinffton. (IStip) 5 Ex. 1 (manufacturer of hair-u*afh 
lu'ld liable to purchaser's wife!; Utavtn v. /*(/abr, (1S8;>) 11 Q.B.E. 
5S.>: ahov(' para. 9. 

n V. n'nv/ib (1S42) 10 M. \ W. 109; ZKUtpmeid v. 

JioHula)/. (lS.->n 0 Ex. 701; KaA v. Liihhork, (1905) 1 K 11. 25:1; H^ocktr 
V. Lakt. (1912) 100 1,.T. ; Iiat,s \ . /hiby. (t0i:i) 8 K.U. ;151: 

.Mulfrn. V. litnr .V' To.. ( 1929) S.C.. 401 (dead-mouse in ginger-lHH'r bottle 
injuring <'onsnmer, no liability). Many of these cast>s however tunusl on 
defi'cls in pleading or proof of negligence. They are now only of anti¬ 
quarian interest. For a tVsenssion of them and their historical b-ack- 
ground, srr the first edition. ]q». 414 to 41S. 
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Tliere was especially a large volume of dicta of eminent judges 
in support of the latter class of cases. They applied the doctrine 
that a person who is not a party to a contract cannot found a 
' cause of action on a breach of it and reached the result that a 
vendor or manufacturer of a dangerous chattel cannot be liable 
to any person other than his immediate buyer for injury due to 
his want of care.^^ They admitted two exceptions to this rule ; 
(a) where the deliverer Is guilty of fraud in delivering a 
dangerous chattel with knowledge of the danger; (6) where 
the chattel belo-ngs to the class of intrinsically dangerous 
goods. ’ 

57. Donoghue v. Stevenson.—The above views have be- 
■ come obsolete on account of the famous decision of the House of 
Lords in Donoghue v. Stevensor0-^ in 1932. There it was held 
that the manufacturer of an article could be held liable to a 
person other than the immediate buyer for injury arising from 
a latent defect due to liis want of care. In that case the defend¬ 
ant was a manufacturer of aerated waters. One of the bottles 
of ginger-beer supplied by him to a retailer contained the re¬ 
mains of a dead snail and the plaintiff who had bought the 
bottle from the retailer complained that she sustained injury by 
drinking its contents. As the bottle was of dark opaque glass 
the impunty of its contents could not have been discovered by 
the consumer or any other dealer through Avhose hands it pass¬ 
ed. The House of Lords held that these facts disclosed a cause 
of action, a breach of duty of the manufacturer to the 
plaintiff. His duty is to take I’easonable care that the aHiele 
supplied by him is free from a defect which the immediate 
buyer or an ultimate consumer like the plaintiff has no reason¬ 
able opportunity to discover by inspection. Lord Atkin sum¬ 
med up a memorable judgment with the following statement of 
principle:^* 

12 Notwithstanding tliis^ he may be made to pay damages indirectly 

to a remote purchaser, through a chain of actions against each immediate^ 
supplier; Wallis v. Pratt, (1911) A.C. 394; JoTies v. Page, (1867) 15 
L.T.N.S. 619; Vaughan v. Oulton, (1899) 79 L.T. 385; Kasler v 

Hlavouslci, (1928) 1 K.B. 78; Parker v. Oloxo, Lt^^ (1937) 3 A.E R 

524. If the original supplier has been guilty of want of care, there is no 
reason for insiisting on this multiplicity of proceedings. 

13 (1932) A. C. 562, decided by Lords Atkin, Thankerton and Macmillan 

Lords Buckmaster and Tomlin, dissenting. * * 

14 (1932) A.C. at p. 599. 
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• ■ A manufacturer of products, wliicli he sells in such a form as to- 
sIimvv tliMt he intends them to reach the ultimate consumer in the form in 
ulih li tlioy left him with no reasonable possibility of intermediate exanii- 
iiafioii. and with the knowledge that the absence of reasonable care in the 
jHcpaialion or putting up of the products will result in an injury to the 
consumer’s life or property, owes a duty to the consumer to take that 
reasonable care. ’ ^ 

58. Scope of the rule in Donoghue f. Stevenson.—The 
[n i)i('ip]o of this case is not eonfinod to articles, of food or drink 
hut is of wider application. In Gr(inf v. Ausiralian Knitting 
Milfs^ decided by the Privy Council, it was applied to an 

ai lich' of wear. The plaintiff sued tlic retailers as well as the 
inauuliK'turers of woollen garments for damages on the ground 
that lie inu'chased some woollen pants from the former and 
('otif racti’d a serious cutaneous infection by wearing them, owing 
to 11i(‘ presence in them of free sulphite, an instating chemical. 
It. ^vas lu'ld that the retailci's were liable for breach of warranty 
and 1iu‘ manufacturers were liable in tort ns they were guilty 
of lu'gligence in making the garments witli a latent defect or 
(laiigci- in them not diseoveralde by reasonable examination. In 

v. Bnirk Motor the duty here discussed was 

affirmed in the ITniled States earlier than it was in England. A 
manufacturer of a motor car wlu^ had ]nu*chasod the wheels 
from a ropntahle maker was held liable to a person who had 
bouglil a car from a retailer and was injured by the collapse of 
a wIh'oI due to defects in it wliicli could have been discovered by 
tiu' manufacturer l)y reasonnlde in.s]HH*tion. If, of coui'se, the 
defects could liave boon discovered bv the retailer also on such 
roasonal)le inspection as is usual or expected from him in the 
course of business, then the manufacturer may not be liable to 
the ullimato Iniyor.^'^ Similarly if the injury was due to the 
neglect of the injured person himself the manufacturer or seller 
caunol be Irdd liable. In Forr v, Ihiftirs 7>ro.s\ if Co.d® the 


(lo.'un A.c. sr». 

I'i 1317 N.Y. ;!S13: T..P.A. 10H'. F. (HKl, 

Put sm*b won* not tho fiu-ts of tho X. Y. caso: 14 Can. 
Pi'VM'w, p. 20S. I'lvon \n sneb casos tlio inannfaotnror may bo liablo if 
Iio slumlil liavn oonloniplalo'l that (ho ilofort n'"ifht be ]nissod on without 
ins|KM tion: Postatomont Yol. TT, oO.’h (X Mou'hrou v. ^[^'n'un'fnthtr, 
nSO.)) L* Q.P. 040 (damago to ]>laintiO"s workman not remote in an 
action lor hroarh of warranty though plaintilT failed to inspei't defective 
rope supplied bv defendant); T'(n;oM v. Oulton, (ISOS) 70 T^.T. oSt;: 

(isoo) SI y.t; 4:ir>. 

(10n2) 2 K.B. 000. 
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defendants, crane manufacturers, sold a crane in parts to a 
firm of builders. There were defects in some of the parts which 
were discoverable on reasonable inspection and had as a matter 
of fact l)een discovered by an experienced crane inspector. But 
Ix'fore the defects had been remedied he began working the 
crane and a part of it fell on him and killed him. It was held 
that his widow could not recover. The principle with the 
limitations above mentioned would also apply to other persons 
than manufacturers who deliver dangerous chattels to another. 
A retail dealer may be- liable to tho ultimate consumer for want 
of reasonable care on his part to discover latent defects in the 
goods sold.^® A person who lets a dangerous article on hire 
may have to answer for the harm caused by his negligence to 
the hirer himself and also his servant, friend, or relation. A 
consignor of dangerous goods would be liable for injury to the 
carrier and his servants. A person who is engaged to do repairs 
on a chattel and by his negligence creates a latent danger in it 
would be liable not merely in contract to his employer but to 
any other pei*son who is likely to be injured. Thus a person 
who had negligentlj^ fitted a side-car to a motor bicycle was held 
liable to the owner of the latter and his wife who were thrown 
out and injured by the side-ear and bicj^'cle parting company on 
the road.^° If, for instance, the ^side-ear ran against another 
person on the road, the liability of the repairer to such person 
cannot also be denied. Therefore the duty of care in respect of 
a dangerous chattel is not merely to the ultimate buyer or con¬ 
sumer or his servants or relatives but to any person who is likely 
to be within the area of its injurious action. 

59. Essentials of liability under the rule in Donoghue v. 
Stevenson.—It is hardly necessary to add that there can be 
no liability if there is no proof of want of reasonable care on 
tlie pai"t of the deliverer of a chattel in failing to ascertain the 

19 See Restatement, Vol. IT. ^ 400 (e.g.^ a retailer who puts out as 
his own product a chattel manufactured by another). 

20 Malfroot v. Noxal, (1933) 51 T.L.R. 551; see also Brown v. 
Cotterill^ (1934) 51 T.L.E. 21; above para. 3(i; Woward v. Furness 
llouUler, Ltd,^ (1930) 2 A.E.R. 781. It is submitted that in view of 
tiicse cases Farl v. Lubbock, (1905) 1 K.B. 253, if it decided that the 
repairer cannot be liable, is not now good law; it may be explained on 
other grounds; see (1932) A.C. at pp. 591, 592,^ 615. For an earlier case 
where a repairer was held liable to a third party, see CiVi/ of Birmmgham 
Tramways Co. v. Law, (1910) 2 K.B. 965. 
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I;ilrii1 (k't'eet^i or to inform the recipient of it, or if the breach 
fit is not shown to have cansed the damage .22 A circum- 
sevei-ing the causiil relation between the breach of duty 
;i!Hl the damage is the failure on the part of the buyer or ultimate 
user lo inspect the chattel, when he had a reasonable opportunity 
I 0 do S 0.23 Conversely the absence of such an opportunity would 
be relevant to show that the cuusal relation subsists. In 
Doiwghue V. Stevenson,^^ Lord Atkin suggested, however, that 
1 liese facts would affect the proximity of the relationship between 
liio manufacturer and the ultimate user, and thereby the origin 
of the duty of the former towards the latter. The relationship 
'would he proximate if there Avas absence of a reasonable 
opportunity for inspection and too remote if inspection by the 
intermediate buyer or user might reasonably have been inter- 
posed. As the theory of ])roximity or i)roximate relationship 
a,s a loundation ot the duty to take care has been criticised by 
Idgh authority,the former mode of regarding these facts as 
affecting the causal relation would appear to be the approved 
one.^ Th(» phrase ‘reasonable opportunity' would require not 
mcj’cly that an intermediate or ultimate buyer or user had an 
opportunity but in tlie circumstances lie should reasonablv he 
ex|M‘ct(*(l to use it. A firm of manufacturei's of chemicals sold 
to retailers a supply of ehemicals which were incorrectly com- 
liounded luit by their invoice warned them to test it before re¬ 
sale. The retailers had without testing it sold it to the head¬ 
mistress ol a scliool who gave it to the plaintiff, a schoolgirl, 1v> 
us<‘ in an experiment. An explosion followed and the plaintiff 
was injiH’cd. It was held tliat the manufacturei's weiv not 
liable but tiie retailers wero.^ It would have been no defence lo 
Ihe latter that the liead-inistress had an opimrtunity to make a 
test, as slie had not l>een advised to make it before use. But 
whore the detendanis had nnunifaetured and supplied a bull- 


-1 For an instnneo. see Tai/Ior v. I'num Ca.'itJf Main Stram-ship Co., 

1 4S I .L.l?. e49 (port nutUority not Hjibie for dolivoring bng? of 

mixed with some eiistor seed witltonf knowtedge of its ininrious 
prop(*rties), 

}ua,Ks V. Tnithx Softtt/ (ihuss Co.. (UkUi) 1 A.K.K. 2S:L 
-3 nr<nuK/i(l,f V. firit'.sh liLsuhit<(i Coh/<.v, Ltil., (lOnT) 54 T.L.K. Ih 
(HK!LM A.O. at p. -kSl*. 

-•'> AI>ove, pjuii. 10; below para. 00. note. 10. 

1 Crant v. 7va.r/n'ar/ Milh^ Liil, A.C. at p. 105. 

hiihach V. IloUands, (lO.w) S A.E.R. 907. 
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ring to the Bournemouth Corporation for u^se in an over-head 
system of trolley wire and the bull-ring broke with the result 
that an employee of the Corporation was killed by a fall, it 
was held that the defendants were not liable as the Corporation 
had the opportunity and the means of testing it.® 

60. The importance of Donoghue r. Stevenson.—Its 

importance consists in its releasing the law of negligence from 
the cramping influence of an irrelevant and irrational formula 
rather than in the enunciation of any new doctrine. The for¬ 
mula to which reference has often been made was irrelevant 
because it was an importation of the doctrine of privity from 
the law of contract into the law of tort. It was irrational 
because a person who commits a breach of a contract with 
another may be also failing iii his duty to use care to others. 
This is recognised where a carrier is held liable for injury to a 
passenger though his contract to carry the latter is with another. 
An owner of premises who fails to perform his contract with his 
tenant to repair may become liable for a nuisance arising there¬ 
by to an adjoining occupier. Therefore a duty in contract to 
A may concur with a duty independent of contract to B. 
Similarly even as between parties to a contract, a duty under¬ 
taken by the contract and one independent of it may concur, as 
in the case of carrier and passenger, invitor and invitee for 
payment, doctor and patient. ‘‘The undertaking is but the 
occasion and inducement of the wrong. It is theroforc 
strange that this formula should have been invoked to deny 
relief in a number of contexts in the law’- of negligence.® The 
explanation appearsi to be that though in form legal, the formula 
did not embody any juristic principle but only represented a 
phase of judicial policy. It was undoubtedly the opinion of 
■courts in England at one time that it was neeessaiy in the 
interests of trade and commerce to protect men engaged in 
them from actions at the instance of persons other than those 
with whom they entered into contractual relations for injuries 

3 DraTisfield v. BHt^.sh iTisulafed Cables^ Ltd., (1937). 4 A.E.R. .382 
per Hawke, J. The learned Judge’s reference to a mere * opportunity of 
inspection’ is open to the criticism in 54 L.Q.R. 59, but his conclusion 
on the facts (p. 388) would perliaps satisfy the test above suggested. 

4 Pollock, Torts, p. 554. 

5 See ah^o above, paras. 32 and 3(i; above. Chap. VI, para. 52; Chap 
IX, paras. 9 and 10. Another notable instance is the doctrine of com * 
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tcsiiliinu I’lom tlieir im]H'oi)or performance of their contracts.® 
Tfioiioli this view was liecoming untenable in the changed condi¬ 
tions itl' modern life and industry, the formula persisted as a 
stn-l of legal dogma for a long timej Its final and authoritative 
refutation is contained in the following passage in the judgment 
of l.oi d M.-unnillan in Donor/Jnn v. S/f 

Iho fart tliat IlicH' is a contrartaal, rolationsliip between the parties 
which may giv(‘ rise to an action for Iiiaan'li of contract, does not exclude 
the co-existeiice ot a riglit of action i’onnih'd on negligence as between 
file same parties, imicpendoiitiy of the contract, though arising out of the 
relation.-^^iip in fact liroiight about by the contract. Of this the best illus- 
trafion is tlie riglit of the injured railway jiassenger to sue the railway 
company I'ither tor Iireach of the contract of sjife carriage or for negli- 
gi'iK'e- in earrying Iiim. And there is no reason wliy the same set of facts 

sliould !io( giv,v „ne pi-rson a right of action in contract and another person 
a right of action in tort.” 

' ii'‘ dreisio!) is tlu'rcfdia' of givat value aud is likely to 

infill.‘Me,, ihc coiiiNo of decisions in otlier parts of the law of 

negligence.^ It is important, to ix'iutunber tlial the decision was 

ari*i\(*d at by applying' the old prineijih' of the reasonable man's 

eaIt’ to particular lacts an<l not by inventing any new doctrine. 

This prov(‘s Ilu‘ llexiltility of the basic concept and its adapla- 

I)ilil> ui iH‘w kimls of cases. It would tlierefore a]^pear to be 

ninuM'cssary to crystallise it into any sneb formula as that 

snggvsted by Lord Lslun* in Htnven v. Pender with the addition 

of do-oximity’ as explained by Lord Atkin in Pononline^s ense.^® 

% 

61. Assumption of special relationships.—The assump¬ 
tion (it sp(‘cial relationships gives rise to ai>]n’opriat.e duties 

num crnplcymciif: tu'Iow. Pimp. XVI, pnra. 10. The fornmhi bolongod 

to tlh' s:imc thinily of i,hms :is ‘saiicfify of contract’, ‘freedom of oon- 

frml, .Hid fdwttt:: fair* which were tlie ruling doctriiu'S in the economics 

and sm-ial j.hilosophy of the last century. As to these doctrines, .ntC Chap. 
XI. paras. Id, 17 and IS. 

'■> .SVr. for instance. Karl v. Luhhork, (lOOo) 1 K.B, at p. 250. no* 
Arathew, J. t * ^ 

< VdluM'ence to the cases api>lying the formula was expro^ssod by the 

C.A. ,n liotfnmlr,, V. /ho-r v.7i r. 1 K.B. d5S, above para. .‘12. 

di<ii,.d .iii!\ a tow monllis before l>on-i>i;hut v. Sttvtnson. A final and 

pnu(,la! [ih-:t tor it was put up bv l.ord BucUiuaster in Doiioahw'.'i case 
itscl t . 

" ' 1o;:lM A.P. :tl p. tUll. 

II / I* ('naard v. .intifan. ltd,, 1 K.B. "sB: 

(tih'M) L* K.B. ."up llai/ntsx. Harwood, 1 K. 

I>. Mo: firoini v. CaHaiU^ (10:141 .’>1 T.B.R. 21, 

\bo\('. paras. 0 and 10. ‘ * d'nlk about proximitv, a kind of fictiti¬ 

ous poor relation of -privity’, a notion which belong^ to the law of 
eoutiaci and 13 wholly out of place here. . . . is to be dopnvated;’’ 
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under the law, e.g., duty of a bailee to use reasonable care of the 
goods bailed, of a carrier of passengers to take care of their 
safety, of a skilled workman or artificer to have the skill neces¬ 
sary for the Avork undertaken and to exercise it. These duties 
are independent of contract and were formerly enforced through 
a delictual form of action like trespass on the ease.^i But 
OAving to the use of the action of assumpsit for the same pur¬ 
pose they came to be spoken of as implied contracts and Avarran- 
ties.ii-a The result has been to transfer to the laAv of contracts 
a large body of rules relating to the duties imposed by Iuav on 
persons assuming various relationships, e.g., bailees, carriers, 
Avorkmen, artificers, doctors, solieitoi-s, agents for special or 
skilled services like bankers, auditors, surveyors and brokers. 
These rules are therefore not discussed in this ti’eatise. The 
question whether an action for a brcacli of duty against tliese 
persons is one in contract or in tort is noAA’ rarely material after 
the abolition of forms of action .12 jn England it has arisen in 
applying the provisions of the County Courts Acts..^^ which 
prescribe different scales of costs for these actions. Thus an 
action against a broker for breach of instructions as to pur¬ 
chase of certain shares was held to be one in contract, Avhile 
actions against a bailee of a horee for in.jury to it,^® a raihvay 
company for personal injuries to a passenger,^® and a dentist 
for injuring his patient by want of care and skiUi'^ were held 
to be in tort. The duties arising from the assumption of certain 
relations like guardian, trustee, or executor fell outside the 
sphere of the law of torts for another reason, viz., that they 
were enforced by courts of equity, It may be mentioned in 
passing that the action of trespass on the case against common 


For cases of the 'proximitv 


lesr 001 


Off 


FoIIock, 49 L.Q.R. p. 23. 

applied, see note 9, above. 

Holdsworth, Vol. nr, pp. .385, 386; above. Chap. I, para. 12. 
.ii-a Above, Cliap. I, para. 17. 

V. Partha^sarathv, 

(, y.il) 6 .. M.L.J. 154 (distinctaon between the two actions on a noint of 
joinder of parties). ^ 

13 9 and 10, Viet., c. 95, s. 129; 24 and 25, Geo. 5, c. 53- s 47 

14 Jams V. May, (1936) 1 K.B. 399. 

15 Turner v. Stallihrass, (1898) 1 Q.B. 56. 

16 Taylor v. M. S. # L. Jty. Co., (1895) 1 
metropolitan, Ry., Co., (1895) 1 Q.B. 944. 

IV Edwards V. Malian, (1908) 1 K.B. 1002. 

18 Above, Chap. I, para. 9. 


Q.B. 1,34; Kelly v. 
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cjirriprs, bailees and skilled workmen for damage due to their 
neglect has played a groat part in the evolution of the law of 
forts as well as the law of contracts.^^ In the first place, certain 
('iisos^o of the fourteentli century like that against a ferryman 
who by overloading his boat causi*d horses entrusted to him to 
b(‘ drowned, and a farrier who negligently shod a horee and in¬ 
jured it, were among the <‘arliesl instances of the action on the 
case which in later limes Ix^'ame the great instrument for the 
expan.Mon of the law of toils. Secondly, the famous case of 
C'ff/ffs V. Bernard,-^ was an action against a bailee and was the 
occasion for a great dis(iuisition on the law of negligence by 
Citief Justice Holt. The defendant had undertaken to carrv 

'longing to the plaintiff from one cellar 
to another and on account of the fault of hus servants one of 
the casks was damaged and its confents were spilt. It was held 
tliat he was liable though it was not alleged in the plaint that 
he was a bailee for reward. This ca'^e is a landmark in the 
history of the law of negligence because it overniled the earlier 
view that a bailee Avas absolutely liable to the bailor for the loss 
of goods liailed and held that lu^ was liable only for negligence. 
The old rule was retained in the case of common carriers and 
innkeepers. Rut in applying the doctrine of negligence, Holt, 
C.J., imported the distinctions of the Roman law between- 
degrees of care. They did not however become part of the 
English law, and were superseded by the uniform standard of 
the roa.'-’onnhle man's eare.^^ This standard now applies to a 
gratuitous linilee as well as a bailee for rcAvard.^^ Lastly, in 
the old precedents of actions on the case against the carrier, 
bailee or artificer, it was usual in the declaration to allege an 
assumpsit or undertaking on his part. He could not be sued in 
trespass as tlioro was no direct or forcible He was 

therefore sued in an action on the case by alleging an assump¬ 
sit or undiU'tnking as a circumstance which rendered his conduct 
wrongful or an actionable broach of dntv. This feature of those 


H> Kol.lsworfh, Vol. TTl. pp. :\75, IlSf), -PIO; Vol. VIIT. n. 450. 

20 Abnvo. rimp. T. pnrn. 12. 

21 (ITO.'l) 2 Lfl. Rnyni. 909; 1 Sm.L.C. 175. 

22 •\bov('. pn rfx. 5 . 

22 Tndinn Contrnot Act. ss. 151, 152; soe also v. 

Kvory'wo Co.^ rmOTl 2.1 T.L.R. 25S: Phipr^.^ v. AV.r JTofrl 

non.)! 22 T.T.,R. 49; Cjihlan v. ^[c^fuUcn, (ISOS') L.R. 2 P.C. 317. 
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actions on the case was utilised by lawyers and judges to extend 
the remedy to cases where the wrongful act was not a misfeasance 
or negligent performance of an undertaking but a non-feasance 
or failure to perform it. In that way a remedy for enforcing 
contracts which was then wanting was supplied by means of a 
delictual form of action. In its specialised form it came to be 
known as the action of assumpsit and served as the medium for. 
the development of the law of contracts. ^4 


62. Causal relation between negligence and damage._It is 

not enough for the plaintiff to prove that the defendant^s 
conduct has been negligent; he should also establish that it was 
the direct cause of the harm complained of. The phrase 'direct’ 
cause or consequence is now the approved method of expi'cssing 
the causal relation, while in older cases it was usual to speak of 
proximate, natural, probable, necessary, or immediate conse¬ 
quences.’^6 These phrases are used in law to indicate, though 
imperfectly, the distinction between a causative agency which 
deserves to be punished or made liable to pay damages and one 
which does not. The problem of causation is not one of mecha¬ 
nical or logical sequence but is a practical problem of deciding 
whether in justice the defendant should be made to pay for the 
^mage which he did not intend but had a greater or less part 
in producing.^ It is solved by courts in accordance with the 
ideas of justice, the experience and even the prejudices preva¬ 
lent at the time. The question is one of fact depending on all 

the circumstances and there is no single test or formula which 
will serve in all cases. 


63. Test of proximity.—For instance, the test of proxi¬ 
mateness or proximity is of long standing and has the support 
of a maxim of Bacon: 

"in jure non remota causa, sed proxima spectatur; ‘'It were infinite 
for the law to judge the cause of causes,, and their impulsions one of 


24 Holdsworth, Vol. Ill, p. 417; Holmes, Common Law, p. 247. 

25 For a discussion of these terms,, see the judgment of Lord Sumner 

in lyeld-Blundell v. Stephens, (1920) A.C. at p. 984; cf. Indian Contrnct 
Act, ss. 73, 212. '-wxiciacr 

1 ‘‘In the varied web of affairs, the law must abstract some conse- 
quences as relevant, not perhaps on grounds of pure logic but simnlv fnr 
practical reasons^’, per Lord Wright in The Edison, (1933) AC 

460. See Jeremiah Smith, Selected Essays on Torts, p. 650- 'wiomoi^p' 
Cases on Torts, Vol. I, pp. 871, 872. gmore, 
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another; therefore it contenteUi itself with the immediate cause and 
judgeth of acts by that without looking to any further degree. ’’2 

It is no doubt true that generally speaking the conscious 
act of volition nearest in point of time to the injury is in law 
the responsible cause.^ But it is not always the sole deciding 
factor. A person who drives his car negligently and causes a 
street accident may 1^ liable to pay for the loss of limb of the 
injured man tliough the proximate act which caused the loss 
was the surgeon’s amputation. He may have to pay even if 
tlio surgeon made an honest mistake; but it would be otherwise 
if tlie. surgeon was guilty of negligence or bad faith. The test 
ol* ])roximity is of no avail wliore there is a duty to anticipate 
and guard against tlie intervention of other causes, r.r/.. a liailee's 
negligence resulting in loss diu' to the goods being stnlo]i bv a 
thiol*. 

64. Test of probability or foreseeability.—AiuJther well- 
known lest is that ol prol)abili1y or foreseeability. It was for- 
TTiulated by Pollock, G.B.. in Gnoilfnid y, Chaplin :-^ 

“A person is expected to anticipate ajid guard against all ronsonablo 
consequences but he is not by the law of England expected to anticipate 
Jind guard against that which no rcai^onable man would expect te occur.’* 

On the other hand a different view was suggested hv 
('’hannel and Blackburn, JJ., in Smith v. L. d- S, IV. l\ii. Co:® 

^‘Tho question wlmt a ronsonablo man might foresee is of iiuportance 
only in considering the question whether there is evidence for the jury 
ol negligence or not, but when it has been once determined that there is 
Gvridcnco of negiigcnce, the person gnilty of it is equally liable for its 
consequences, whether ho could have foreseen them or not.” 

In that ease the soiwants of the defendants, a railway com- 
l>aity, had heaped trimmings of hedges and grass near the railway 

2 (]r>9d) Works, Speddiug’s Kil. XIV, ISO; Wigmoro. Cases on Torts, 
Vol. I, p. 870. 

^ The tost is decisive in tlie law of marine insurance; Marine Insu¬ 
rance Act, 190() (6 Ed. 7, c. 41), s. 55; see also Du^fjcoti v, iVaihrolr, 

I 1) 9 Q.B. .5S1 ; 2 A.O. 284; but not if there is a warranty 

ol sea-wordiiness: cf. Lriflaiul Shippiitii Co, v. Xonvich Union, (lots') A, 
i\ .'iaO; Junrvloufih v. S’m'uh 7>n to n/ To., (1912) A.C. 505: Clan LiiW 
■''Otfmrr.s- v. JioanJ of Trade, (1929) A.C. 514. 

* (1850') 5 Ex. 24;i, 248; Tiahif v. Hewitt, (1850) 5 Kx. 240. 24.1. 
It w:ks applied in Sharp v. PoweU, (1872) L.R. 7 C.P. 251. :us to which 
see Jyefd.IitundeU v. St(pht.)u^, (1920) A.C. at p. 984: and R^xstatement 

n. § 2SS; see also In re London. Tithnni and Southend Lv. (1<89) 24 
120. 129. 

•> (1870) L.R. 0 C.P. 14, at p. 21; Indian Genrral XavinatMUi and 
I!y. Co. V. Pastern Assam Co., (1920) I.E.R. 47 Cal. 1027. per Mooker- 

jeo, J. 
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line and kept them there in dry weather. A fire started in these 
trimmings presumably from a spark from one of the engines 
passing on the railway line and spread to a stubblei field beyond 
the hedge and was thence carried by a high wind to the plain- 
tifi's cottage which was burnt. It was held that the defendants 
were liable for the results which naturally followed from their 
negligence in leaving the heaps of trimmings in dry weather 
near the railway line where engines that pass might drop sparks, 
though they could not have been reasonably anticipated. This 
view WHfS accepted by the Couit of Appeal in the case of Iti re 
PoLemis and F-uryies.s, Withy ct* Co.® The defendants were 
charterers of the plaintiff's ship and negligently allowed a 
plank which was used as a platform for raising eases of benzine 
from the lower hold to the 'tween deck to fall down into the 
hold where there was already considerable petrol vapour owing 
to the leakage of petrol tins stored there. The fall of the ]>lank 
was immediately followed by a imsh of flames resulting in tiie 
total destruction of the ship. The defendants were held liable 
for the actual loss which resulted, though they could not have 
reasonably anticipated it. Scmtton, L. J., stated the rule 
thus:^ ‘*onee the act is negligent, the fact that its exact operation 
was not foreseen or that the damage it in fact causes is not the 
exact kind of damage one would expect is immaterial, so long 
as the damage is in fact directly traceable to the negligent act, 
and not due to the operation of independent causes having no 
connection with the negligent act, except that they could not 
"avoid its results.” In a later case® the learned Judge gave the 
following illustration: '‘You negligently run down a shabby 
looking man in the street and he turns out to be a millionaiiie 
engaged in a Yevy profitable business which the accident dis¬ 
ables him from carrying on; or you negligently injure the 

6 (1921) 3 K.B. 560; the same view had been already indicated by 
Lord Sumner in Weld-Blundell v. Stephen^^ (1920) A.C. at p. 984. For 
later cases, see Mambrook v. Stokes, (1925) 1 K.P. 141, 150, 156; G. W. 
-Kt/. Co. V. S. S. Mostyn, (1928) A.C. at p. 91. For a crifieisni of this 
case, see Pollock, Torts, p. 37; 38 L.Q.R. 165; 44 L.Q.B. 142; 40 Har. 
L.R. 164; A. L. Goodhart, Essaj^ in Jurisprudence and Common Law, 
p. 110; Beven supported the view in Smith v. L. S. W. By. Co., Vol. 

p. 89. See also Jenks, New Jurisprudence, pp. 201-206; A.D. Mac 
Nair, ^‘This Polemis business4 Camb. L. J. 125; Justice Sir S. L. 
■porter. The measure of damages in Contract and Tort, 5 Camb. L J 176 

7 (1921) 3 K.B. at p. 577. 

8 The Arpad, (1934) P. at p. 202. 
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favourite for the Derby whereby he cannot run—you have to 
)iay damages resulting from the circumstances of which yon 
have no notice.” The difference in the tests for deciding the 
questions of negligence and causation may be stated thus. A 
person is negligent if he as a reasonable man should have foie- 
scen that his conduct involves undue risk of injury to the 
plaintiff or a class of persons of whom the plaintiff is one. His 
negligence is the direct cause of the injury if a judge or jury 
would so regard it by looking back from the actual injury to 
Ihe negligent act and with a knowledge of all the forces that 
operated to produce the result.^ It must, however, be mentioned 
that the test of foreseeability though irrelevant in eases of direct 
physical consequences like In re Poleniis would be relevant, as we 
will see presently, in other eases where independent agencies 
also operate to produce the result.^® Tlie truth is that the 
prol)lcm of causation has to be tackled diffei'cntlv in different 
lyjies of cases and no single test or formula will suit all. 

65. Three categories of causation.—There are broadly 
speaking three types of cases: (a) The damage complained of 
lollows Irom the defendant's conduct in natural scipiencc and 
witlioul the operation of another Imman agency. Here the 
])rol)lem is to elioose ])etwoen two alternatives. I'iz., to deny 
eominuisalion altogetlicr to the injured or to make the defend¬ 
ant pay for results which he did not contemplate, (h) The 
damage follows also from the operation of another human 
agency. Tliis agency may Ik* a tidrd iioiNon. In such a case 
llu' ])roblem is not one of denial of a remedy to the plaintiff, 
Init a elioice of the person who must pay. (c) The other 
agency may bo the plaintiff himself. Hei'c considerations arise 
which are different from those in the case of a third person's 
intervention. 

66. Damage resulting in natural sequence. —Where the 
defendant’s conduct is connected with the damage complained of 
by a sequence of ordinary, natural events or forces, it is the 

^ ^ 9 lirifhh Cohmhw Electric Ey. Co. v. LoacK (lOlfi) 1 A.O. at p. 

/2/. question is one of remoteness of eanse and not romoteni^ 

of damage Jenks, Book of English Eaw. p. 424. For an nsefxd 

analysis of the relevant considerations in deciding causation, see Kestate- 
mont, IT, § 4.1-1. 

10 The Edison. A.C. at p. 4fi0. per Lord Wright. See also 

Doniinc v. GHnmsdalh (1917) lOG L.X K. B. 386, 390. per Atldnson, J. 
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direct cause of the damage in law,^^ It would be otherwise where 
the event is an extraordinary natural occurrence or an act of God. 
In Blyth v. Birmingham Water Works the defendants were 

held not liable for the consequences of an unusually severe frost. 
But if a person was bound to anticipate and gnard 
against even extraordinary events, he would be liable for the 
consequences.^^ Where the defendant’s conduct is connected 
with the damage by a. series of natural forces, the 
defendant is responsible for the damage though he did not 
and could not anticipate it; e,g., Smith v. L, & S. W. Ry, 

In re Polemisp-^ cases of neiwous shock as in 
Hambrook v. Stokes;^^ physical injury caused by the 
defendant’s negligence resulting in death owing to supervening 
complications like septic pneumonia which may not have super¬ 
vened in another case,^*^ or owing to a weak heart of the injured 
person.^® Where on account of a collision due to the defen¬ 
dant’s negligence, the plaintiff’s vessel was obliged to. go into 
dry dock to repair the damage and while there, delay occurred 
owing to a v/orker’s strike, the defendant was held liable for 
tlie loss of the use of the vessel during the period of the strike.^® 
In another case the plaintiff’s herd of cattle were frightened by 
the defendants’ servants sending down trucks into a siding 
which the cattle were crossing at night with the result that they 
ran off the road, and thence into a garden and on into another 
part of the railway line where six of them were found next 
morning run over and dying or dead. The defendants were 
hold liable for the result of this continuous chain of events.^o It 
IS necessary to distinguish between damage which is the immediate 

11 Per Lord Horschell in The Argentino, (1889) 14 A.C. 519, 523. 

1- (1856) 11 Ex. 781; above para. 3. 

13 Greenock Corporation v. Caledonian Hallway Co., (1917) A.C. 556* 
above. Chap. VT, para. 80; Mills 4' Sons v. British Airways^ (1936) 56 LI.l/. 
P«p. 20 (bailee of aeroplane liable for allowing it to be blown off by a 
strong gust of wind). 

^4 (1870) L. R. 6 C.P. 14; above para. 64. 

(1921) 3 K.B. 560; above para. 64. 

(1925) 1 K.B. 141; above Chap. II, para. 6. 

17 BHnions v. Turvey, (1905) A.C. 230, 233. 

18 Ber Kennedy, L.J., in Dulieu v. White. (1901) 2 K.B. 669. 

19 H.M.S. London, (1914) P. 72; for instances of liability for remilts 

of negligent navigation, see Davis v, Garrett. (1830) 6 Bing. 716* Bomne 
Marsh V. Tnnity. (1870) L.R. 5 Ex. 204; L.R. 7 Ex. 247. y n v 

20 Sneeshy v. L. ^ Y. By. Co., M874) L.R. 9 Q.B. 263; 1 Q.B.L. 42. 
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physical consequence of the negligent act and damage due to 
the operation of another independent cause. In the case of The 
EdisonJ^^ the plaintiffs who lost their dredger by the negligence 
of The Edison were held entitled to recover from her owners the 
cost of replacing the dredger by buying another in the market 
and not the loss which the plaintiffs incurred by their having 
had, owing to their want of funds, to hire a dredger which was 
more expensive to work. “Damages are awarded by way of 
restitution and not in relief of destitution.’^^c impecunio- 

sity of tlie ))laintiffs was extrinsic to them and therefore an 
independent cause, tliough its operative effect was conditioned 
Ity the loss oi the ])laintiffs' dredger. The case of a physical 
injury which is aggravated by the intrinsic physical condition 
of llie person injured falls in a different category.-^ The ques¬ 
tion of causal connection is one of fact and is solved in accor¬ 
dance with the lU'cvalent l>eHefs and opinions of the time. For 
instance owing to the advance of medical science the causal 
relation of words or acts to supervening neiwous shock and ill¬ 
ness is now more clear than it was a hundred years ago.^"* 
Belore ])assing, it is necessary to observe by way of caution 
that tlie (jiu'stion of causal relation arises only if there is a 
breach ot duty ol eari^ on tin* part of the defendant, and that 
the two questions must be kept distinct. For instance, wlierc a 
lady complained that she got a nervous shock by seeing a person 
Killed in a street accident duo to the defendant’s negligence, it 
was held she eoxild not recover.^^ There was no doubt negli¬ 
gence on tlie part of the defendant but no breach of dutv to the 
plaintiff.^ 


‘-’1 0033') A.C. 440; (lO.'lS’) p, 52 (C.A.). 

““ /*'''■ hn»gton, ,T., in The Kdl-ion. (lOm > P. nt p. statiuir in thos.' 
forms the nrcfumcnts of the .lofenHnnfs’ counsel. 

naa.S) A.C. nt p. 401 . per T.onl Wright. 

24 Above, Clmp. IT. pnrn. 4. 

2 r> Smith V, Johnsoyi, referred to in TTt'U-in.^cn v. Dotmion, (1S9D 2 
Q.B. at p. 01. SfT above Chap. TT. para. (i. 

1 AnoMier illustration is a ease decided in New York, Palsoraf v. Lono 

Co.. (lO-JSI 24S N.T. 330; ns to this enso, see A. L. Goo.l- 
halt, Kranys m .Tnrispniitonco and ConiTnon Law, p. 12P; Prof. BoMon. .W 

ar. , . 1 ^8 \ railway ppiard in nasistinpr o passonsror to board a train 

knockod a paokasto from liis arms. Tt coiitainod firownrbs and explodcl, 
with tho result that another intondin? pnssonsror some distance awav was 
inpiro.l. Ti,c company was held not liable ns there was no neffliffence of 
the sruard who was ignorant of the contents of the pnekatre ' 
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67. Damage caused also by the intervention of a third 
person. —The intervention of a third person may be antecedent, 
concurrent, or subsequent to the defendant's negligence. 

68. Antecedent intervention of a third person. —Where 
it is antecedent, the defendant's negligence will usually be the 
proximate and direct cause. In Hill v. New River the defen¬ 
dants caused a water spout to How in the middle of a road 
without sufficient protection and the plaintiff's horse shied at 
tlie water and dashed across the road and fell into an open 
excavation by the roadside which had been made without lawful 
authority by some persons unconnected with the water com¬ 
pany. The defendants were held liable for the injuries though 
they were also caused or aggravated by the excavation. In this, 
case the persons who made the excavation would also have been 
liable. 

69. Concurrent intervention of a third person. —If 
two causes were concurrent or simultaneous, they would both 
be direct causes, e,g,, a collision of two vehicles driven rashly 
resulting in injury to a third. 

70. Subsequent intervention of a third person. —Where 
the intervention of a third party is subsequent to the defen¬ 
dant’s negligence, the question is one of greater difficulty. The 
pi’oblem is to ascertain whether the intervention forms a new 
and independent cause,® or to use a current phrase, a novus 
cictus tnierveniens,'^ i.e,, a cause which severs the causal con¬ 
nection between the defendant's negligence and the damage. In 
solving it, the following principles are deducible from the case- 
law and may be helpful. 

71. Involuntary intervention. —If the intervention of a 
third pei’son was not a conscious act of volition but 
done in a state of excusable alarm or in self-protection 
or self-defence owing to the danger created by the 

2 (1868) 9 B. & S. 303; cf. Bull v. Mayor of Shoreditch, (1904) 90 

210; see also Harrison v. G. N By. Co., (1864) 3 H. & C. 231. 

3 Bohlen, Studies, p. 29; 50 Har. L.R. 1229; Jeremiah Smith 

Selected Essays on Torts, pp. 711, 712, 713. Phrases like dominant' 
ethcient, effective, substantial, real, are used in the cases but are onlv 
question-begging epithets. ^ 

4 *qvhat is unhappily so called,” Langton, J., in The Genua (1936) 

- A«£i.K« at 801. ^ ^ ^ 
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defoiKlaiit's negligence,^ then it is not a new and indepen¬ 
dent cause and the defendant's negligence is the direct 
cause; €.(/., in IScott v. i:^l)cphcrd,'^ the acts of the inter¬ 
mediate agencies who flung across the squib were not, but the 
defendant’s act in throwing it was, the direct cause. In Van- 
dcnhurgh v. Tnuix,'^ a New York case, the plaintiff’s servant 
and the defendant quarrelled in the street and the defendant 
took hold of the former who broke loose from him and ran away. 
The defendant took up a pickaxe and pursued the servant who 


fled into the plaintiff's store and in running behind the counter 
knocked out the faucet from a ea.sk of wine, whereby the wine 


ran out and was lost. The defendant was held liable for the 
damage. 


72. Voluntary or wilful intervention.—AVhere the inter¬ 
vention was a conscious act of volition, the defendant wouhl 
still be liable if he shouhl have as a reasonable person antici¬ 
pated and avoided it.® In other words his conduct amounts to 
a breach of duty to use care to avoid sxich intervention or to 
create an occasion for it. Whether the duty arises in any case 
depends on its facts. The case of possession or control of 
dangerous tilings or property is a clear instance. The duty may 
be to avoid meddling by eliildren. c.q., Dixon v. anil 

Lynch v. Nnrdhi.^^ On the other hand where boys trespassed 
into a railway lino and set in motion a van which ran down an 
incline and knocked down a iioi’son in a level crossing, the rail¬ 
way company was held not liablo.^^ A duty to avoid the wilful 
intervention of adults may also arise, though it is more difficult 


e.fj., CoUin.^ v. Middle Level Comynissioners. (1860) L.R. 4 C.P. 270: 
ns to this case, see Lord Simmer in The Pahtdina, (1027) A.C. 16, 20; 

SOP also Tlalesfron v. Grefjont, (1805) 1 Q.B. 561; Howard v. Beroin. 
(1025) 2 Ir. n. HO. 


6 Ahovc. Chap. I, para. 12. 

7 nS‘17) 4 Ponio 484; oitod bv Pollook, Torts, p. 30. 

P V. Harwood, (1035) 1* K.B. at p, 153, per Greer, L.J. 

'■ (1816) 1 Stark. 287; above, para. 46. 

xf ^ fthove. Chap. VI para. 11; seo also t. 

(1863) 2 H. & C. 744; Pufielhart v. Forranf. (1807) 1 Q.B. 240; 
isntjfvwriv. St. John of Jentsalom, (1036) 1 A.E.R. 557; Wells v. .IMro- 
politayi Water Board, (1037) 54 T.L.R. 104. 

(‘f- V. 8tfln- 

(10.4) 41 T.L.R. 1; aeo also Parker v. Miller, (1026) 42 T.L.R. 
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■to make out. In Illidge v. Goodwin ,the defendant was held 
liable when a stranger whipped the horse of the defendant's 
carriage left unattended in the street and made it bolt and 
injure the plaintiff:. The decision may be supported if the 
carriage had been left for an unreasonably long time or in a 
crowded street but not if the driver had just left it to deliver a 
parcel.^® Sometimes there may be a duty to avoid even a tort or. 
crime of others. In R, v. Moore ,the defendant advertised his 
land for pigeon-shooting and was held liable for a public nui¬ 
sance by reason of the damage caused to adjoining property by 
a crowd invading it. A person who advertised that a balloon 
would ascend and descend on his land was held liable when the 
■descent actually took place in the adjoining orchard of the 
plaintiif into which a crowd got in, breaking down the fences 
and trampling the turnips.^® In these eases the defendant 
ought to have anticipated such consequences. But where he 
■could not have done so, he would not be liable. A railway com¬ 
pany was held not liable when an engine got derailed and 
accidentally feU into the plaintiff's garden where a crowd 
rushed to see it out of idle curiosity and did damage.^® A 
■doctor who negligently certified a person as a lunatic under the 
Lunacy Act was held liable for the detention of the alleged 
lunatic by other persons on the strength of the certificate;^’^ he 
should have expected or intended them to act in the way they 
did. Sometimes the duty to use care to prevent wilful wrongs 
of third parties may be assumed or undertaken by a person; 
thus a bailee or carrier of goods is liable if his negligence results 
in a theft. A banker or other financial adviser is liable if he 
negligently recommends to the client an insolvent borrower who 


32 (1831) 5 C. & P. 190; cf. Buof v. Long, (1916) 1 K.B. 148, 152; see 
•also Clark v. Chambers, (1878) 3 Q.B.D. 327. 

13 Per Lord Sumner in Wcld^Blundell v. Stephens, (1920) A.C. at 

p. 989 and Lord Shaw in Glasgow Corporation v. Taylor, (1922) 1 A C 44 
62. ' • > 

14 (1832) 3 B. & Ad. 184; above Chap. VT, para, 46, note 7; see also 
Bellamy v. Wells, (1890) 60 L.J. Ch. 156. 

15 ScotVs Trustees v. Moss, (1889) 17 E. 32 (Ct. of Sess.); Guille v. 
Swan, (1822) 19 Johns. 381; cited in Pollock, Torts, p. 40. 

16 Schnles v. JV. L. By, Co., (1870) 21 L.T. 835. 

17 Warnett v. Fisher, (1927) 1 K.B. 402; De Freville v. DiU (1927) 96 
L.J, "K-B. 1056; see also Everett Griffiths, (1921) 1 A,C. 631, ^ 
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swindles the client.^*^ In London Joint Stock Bank v. Mac- 

a eustcmer of a bank was held liable to be debited by 
the bank with the loss caused by his drawing a cheque in favour 
of ids clerk in such a careless way that the clerk filled up figures 
and altered tlie cheque for £2 into one for £120. In the above 
instances a duty arose even in respect of a wilful act of a third, 
party. The dutj' may bo to avoid the negligence or the lawful or 
excusable act of a third party. On similar facts a duty is more 
easily made out wlion the intervention is an excusable act than 
where it is negligent or wilful.^® The fact that the intervention is- 
excusable or lawful is not by itself enough to I’aise a duty; but 
it is more within the range of probability than the wilful or 
negligent wrongs of others.^i Similarly it is more likely that 
otlu'i-s may be careless or mistaken than that they would com¬ 
mit crimes oi* otlier wilful wrongs. A driver of a car negligently 
knocking down a person in a road with heavy motor traffic may 
he responsible for another ear runidng over the injured if the 
seecmd injury was an inevitable accident but not if it was 
avoidaltlc or negligent. In some circumstances, however, there 
may l)e a duty on the part of the driver to anticipate oven the 
negligence of others on the road.-^ A gas company was held 
liable when it kept molten lead in land near a highway for re- 
paiiing a gas-main, and a passer-by accidentally knocked down 
th(‘ ladle containing the lead which spilt and injured the plain¬ 
tiff. a child playing near by.23 another ease,^^ the defen- 


13 De La Bcrr v. Pearson, (1007) 1 K.B. 483. 

m (1018) A,C, 777; of. Barendale v. Bennett, (1878) 3 O.B.D. 525, 
sec nlso Greenwood v, Martins Bank, (1032) 1 K.B. 371. 

opposed to the remark of Lord* Sumner in The Palu^ 
ivo, { . -/) A.C. nt p. 28, “enuse nnd consequence in siicTi a matter do not 
depend on the question whether the first action, which ’ntervenes. is excu- 
flshle or not, but on the question whether it is new and independent or not.'*' 
lino >s not stated as a general rule but confined to the facts of that wise. 

r Canadian Pacific Co. v. Kelvin Shippina 

CO (i.i„7) 138 L.T. 360 (mistaken judgment of a vessel in collision due to 
defendant s negligence not a noiiw actm interveniens). 

22 Lynam v, Duhtin United Tramways Co„ (1010) 2 Ir. K. 445; for 

nogligonce, see McKenna v. Stephens and Bull 
Collins V. 3fidd?r Level Co7nmissioners, (1868) UB, 4 
C.P. ^70; see also Howard v. Beryin, (1025) 2 Ir, R. 110. 

28 Crnne v. South Suhurhan Oas Co.. (1916) 1 K.B. 33; above. Chap. 
VI, para. 12. / > . r* 

24 Tiurrows v. March Oas Co., (1872) L.R. 7 Ex.. 96; 5 Ex. 67; for a 
Similar case see Brooke v. Bool, (1928) 2 K.B. 578. 
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dants, eoutraetors for supply of gas, used a defective and leaky 
pipe to take the gas from the defendants’ main to the plaintiff’s 
shop, and the gas escaped through the pipe into the shop. When 
a gas-fitter’s servant went there with a lighted candle to see 
what was wrong, there was an explosion resulting in injury to 
the plaintiff’s property. It was held that the defendants were 
liable. 

73. The doctrine in Weld-Blundell v, Stephens.—Before 

passing, it is necessary to note that the decision in Weld-Bhin~ 
dell V. Stephens, appears to dispute the principle deducible 
from the authorities mentioned above. Lords Sumner and 
Wrenbury expounded the view that the probability of a conse¬ 
quence arising from the defendant’s breach of duty to the plain¬ 
tiff would not make it the legal cause. Lord Sumner observ¬ 
ed:^ “That a jury can finally make A liable for B’s act, 
merely because they think it antecedently" probalfie that B 
would act as he did apart from A’s authority or intention, seems 
to me to be contrary to principle and unsupported by authoritv.” 
It is no doubt true that mere probability is not enough but it 
IS necessary that A’s conduct should amount to a breach of duty 
to take care to avoid results similar to B's act. It is however, 
difdeult to see why the defendant’s conduct in that case was not 
of that kind.2 The theory that the defendant’s conduct only 
created the occasion for the manager to behave as he did and 
was at most the causa sine qua non while the manager’s act 
was the causa catisans does not seem to get over the difficulty. 
This decision of the House of Lords did not prevent Greer, L.J., 
saying in Haynes v. Harwood,^ that “if what is relied upon as 
novus actus interveniens is the very kind of thing which is 
likely to happen if the want of care which is alleged takes place, 
the principle embodied in the maxim has no application.” It 
must also be mentioned that the decision in Ward v. Weeks.^ 
on which the Tjaw Lords relied, was the result of 
the peculiar judicial policy in the law of slander of 
which Vicars v. Wilcocks,^ since disapproved, was another 

25 na20) A.C. 957; above, Chap. VXl, para. 89. 

1 n920'j A.C. at p. 988. 

2 See the cr’ticism by Scnitton. L.J., cited above, Chap. VIT SQ 

a 0935) 1 K.B. at pp. 153, 156. ^ ^ 

4 Above. Chap. VII, para. 89. 

5 Above, Chap. VTI, para. 88. 
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iiLslaiK'O. Even in the* law ol slander the rule in Ward 
V. UV;eA-5 does not prevail in tlic broad form in which it was 
stated.^ AVe will see presently that the decision in IVc^d- 
Bhindell\<i ca.se proceeded also on the ground tliat the plaintiff's 
wrongful act in publishing a malicious libel was in law the cause 
of his own loss and he could not recover^ The question of 
causation in a case of plaintiff's contributory conduct is governed 
by considerations of legal policy which have no place in deciding 
whether the act of the defendant or a third party is the res¬ 
ponsible cause.® 

74. Novus actus interveniens.—Intervention by a consci¬ 
ous act of volition of a third ]>erson is. in the absence of a duty 
of the defeTidant to take car(' to avoid it, a new and independent 
cause and tiu* (h'fendant's aniv'cedent negligence would not in 
law be the direct cause of tlie resulting damage. AYhen the inter¬ 
vention is wilful and there is no duty of the defendant to guard 
against it, he is clearly not liable. A person is not ordinarily 
liable for repetition of his slanderous words by other persons. 
It is otherwise if he was bound to anticipate and guard against 
it.° An action was not allowed where the plaintiff sued a rail¬ 
way company on the ground that on account of the negligence 
of its servants in allowing overcrowding in a railway carriage 
in whicli he was seated, he was robbed by a gang of thieves.^® In 
Harnett v, Bond}'^ the plaintiff could not recover damages for 
imprisonment which though indirectly caused by the defendant 
was really the act of a third party in the exorcise of his indepen¬ 
dent judgment. The intervention though wilful, may be a lawful 
act within tlie right of the third person. A pei'son negligently 
causing injury to another in a motor accident cannot be held 
liable to pay for the latter's loss of a job or legacy owing to his 
being unable to reach his employer or benefactor in time: the 
act or omission of the employer or benefactor is the real eause.^^ 


a Above, Chap. VII, para. 89. 

7 Below, para. 76. 
ft Below, para. 77. 
a Above, Chap. VTT, para. 89. 

10 Cobh V. G. W. ny. Co., (1893’) 1 Q.B. 459; (18941 A.C. 419. 

11 (10^r>l A.C. 669: (19241 2 K.B. 517; above. ChaT>, IT. nara. 17; 
see also .leftorof/j PnraVhat y. MeUileri, (19241 86 I.O. 588 (Mad.l. ■ 

12 Hoey V. Felton, (1861) 11 C.B.N.S. 142, 143; «A midshipman 
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■Similarly, a third person’s intervention may be negligent and 
would be an independent cause if there was no breach of duty 
to anticipate and guard against it.^^ If A knocks down B by 
rash driving, A cannot be expected to anticipate the indepen¬ 
dent negligence of the surgeon in operating on B, or of the 
driver of another car colliding with the vehicle in which B 
is taken to the hospital.A tramway company was held not 
liable when the plaintiff who attempted to get into a tram at 
-an optional stopping place and put her foot on the tram, was 
thrown down by the tram suddenly starting owing to the bell 
being rung by a passenger.^® In The PaludinaP-^ three ships 
A, B and C were moored in a harbour. During a swell and 
rough weather, A negligently came into collision with B with 
the result that B fell on C and cast her adrift. Twenty minutes 
later when B and C were manoeuvring to get away from the 
shore, C got under the starboard quarter of B, and was struck by 
B s i*evolving propeller. The propeller was damaged and C 
sank. It -was held that the damage to B and the loss of C were 
not the direct consequences of A ’s original negligence but were 

due to the independent acts of B and C unconnected with the 
collision. 

75. Damage caused also by plaintiff’s conduct.— 

The conduct may be intentional or negligent. Though the 

plaintiff’s negligence is the usual subject of consideration under 

this head, the former type of conduct gives rise to some inter¬ 
esting problems. 

76. Intentional conduct of plaintiff.—Where it is inten¬ 
tional in the sense that he deliberately produced loss or harm to 
himself he cannot complain. This may be explained either on 
the principle of causation or on that of volenti non fit injuriaA’^ 
But this result will not follow if his conduct though, intentional, 

detained on shore cannot complain that if he was afloat he would have 
beefir a Veuteuant.” 

IS Per Phillimore, J., in Bartley v. 'Rochdale Corporation (’1908'i 2 
K:.B. 594, 600. ^ 

14 The San Onofre, (1922) P. 243, 249. 

15 Wanner v. West Ham Corporation^ (1920) 37 T.L.R. 86; on the 
other hand if there was proved negligence of the conductor in not keeping 

control of the bell, the Tramway Companv would be liable* Steele v 
Belfast Cnrvoratinn, n920) 2 Ir. k 125. ' 

i« (1927) A.C. 16. 

17 Below, Chap. XVIII, para. 24. 
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was I'casonable or inevitable. A simple instance is -where he 
spends money for medical treatment for injuries caused by 
another. In A, G. v. Vallc-Joncs,^^ two aircraftsmen of the 
Iloyal Air Force were killed in a collision of the motor cycle 
wliicli tliey wore riding with a motor lorry driven negligently 
by the defendant's driver. A claim by the Crown for wages 
paid to them and expenses incurred for their treatment in hos¬ 
pital during their incapacity was allowed by way of compensa¬ 
tion for loss sustained by a master from injury to his servants. 
The payment was not unreasonable espe('ially as the wages and 
medical ex})enses could have been claimed directly by the in¬ 
jured men from the defendant. On the other hand in the case 
o1 the *S'..S'. the payment of compassionate allow- 

aiK'os by the Crown to the relatives of the deceased crew was a 
pui’ely voluntary act of the Crown and not a necessary result 
ol tile defendant’s negligence. Besides while in the former case^ 

e c olci ni 1^^ an employer for injury to his ser¬ 
vants, there could be no such claim in the latter case by 
r(‘ason of the death of the servants. Where the plaintiff’s con¬ 
duct amounts to a tort or crime and he suffers the consequences,. 
Ids loss would in law be rcgai'ded as due to his o-wn -wrong¬ 
doing and not to the conduct of another who enabled such con- 


se([uences to arise liy disclosing the tort or crime to the parties 
concerned. Thus in Wcl(1-Bluiidcll v. Sfephens,^^ it was held 
that the damages paid by the plaintiff were in law the conse- 
quenee of liis own conduct in publishing a malicious libel, and 
not of th<' defendant’s broach of duty to keep the letter care- 
lidly. The broach of duty only erontod the occasion 
for tlu* eonsoquenee and was not its cause. Tn Howard 
\ . 0(Jh<nns P}'Css, TJd.r'^ the plainlifl', a sorter employed 
by ilie defendants in their newspaper, had been a party 
to fi^nuds in connection with eross-'word prize competitions 
promoted bv thoTn. Wlien they found out his part in the 

rion.'u 2 K.B. 200. 

(10171 A.C. ns nt p. 00: nhovo Chnp. IT. para. 83. 

(10_01 V.O, at pp. OSl, OOS. ptr Lords Puopiot- and Wronbury 
/lo'*' r'^rn. 73: so? also NeviUe v. Lomlo}} F.xprcss Knrsvavrr, Lid, 
(10101 A.C. 30S al,ovo Olinp. VTTT. para, 20: Prads'trrrta PrPt\'?i. TAd, v 
Mifihrn. (10331 Ch. 100; above Chap. VIT, para. 50(o1. Sr,\ bowovor. tlr 

powerful nrrr,„„oMfs of Serutton. T...T.. roa/ro in TTcld PluudeWs cns< 
(10101 1 TC.B. ,'•>20. 

21 (1038) 1 K.B. 1. 
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frauds he gave them on the faith of a verbal promise of secrecy 
-a statement implicating himself and others in several frauds 
agamst the defendants and others. They became afterwards 
■dissatisfied with his conduct and forwarded his statement to 


his trade-union with the result that he was expelled from the 
union and was unable to obtain further employment. In an 
action for breach of the defendant’s agreement the Court of 
Appeal held that the agreement was invalid as being opposed to 
public policj-, and even otherwise the plaintiff could only get 
nominal damages and not damages for the loss sustained by him 
as such loss would in law be the consequence of his own mis¬ 
conduct and not to the defendant’s breach of their obligation of 
seerecy.22 These cases illustrate the influence of considerations 
of public policy on legal causation and the divergence that may 

thereby arise between legal cause and cause in the popular 
sense. 


77. Plaintiff's contributory negligence.—The principle 
that a person whose injury is the result of his own negligence 
^ well as that of another may lose his right to recover com¬ 
pensation from the latter, was recognised long ago by the 
English law.23 In such cases it is usual to say that he is “guilty 
of contributory negligence.” The phrase is, however, mis¬ 
leading,24 because it suggests that the plaintiff whose negli¬ 
gence has contributed to his injury would necessarily lose his 
remedy. As a matter of fact, this is not invariably the case and 
a plaintiff can recover in spite of his negligence if the defen- 
■fiant had an opportunity to avoid the result of the plaintiff’s 
negligence. Besides, the phrase suggests the idea of punish¬ 
ment. The considerations of policy which arise in such cases 
of a different charaeter.26 On the one hand it is against 


22 See 54 L.Q.R. 162-165. 

23 Holdsworth, Vol. Vill, p. 459. It was also known to the Roman 
tew; D. 9, 2, 9, 4 (a man interfering with a dangerous animalV D 

17, 203. ovy 

24 Therefore English judges are now avoiding it in addressing juries- 
Scrutton, L.J., in Service v. Sundell, (1930) 99 L.J. K.B 55 57 (Q a \ 

See also Tuif v. Warman, (1858) 5 C.B.N.S. 573, 584, Crompton, J. «it '/g 

a very unsafe word to use; it is much too loose^^; see also Pifoot 

Law and its Bock ground, p. 246. ’ ^ ® * 

exposition of legal policy, see Bohlen, Studies nn 52 fi 
^7; W. Schofield, Selected Essays on Torts, p. 550. Some states in the 
U. -S. A. have enacted that contributory negligence does not bar recovery 
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public interests to allow a person to recover compensation from 
another for the results of his own imprudence; and on the 
otht'r, it is also unjust to put a careless man out of the pale of 
the law or allow others a free charter to do him injury. The 
penal theory was advanced by Lord Halsbury who said that the 
phuntilf iiuilty of contributory neirliacnce fails because he is 
tn f)'ir} dcUclo poHor eat conditio dcfcndcntis} The objection 
to 'his tlu'ory is. first that the jtlaintiff and the defendant are 
not. strictly speakinji-, in imri delicto, While the defendant 
commits a wron^’ or breacii of le^al duty, the plaintiff commits 
none, as he owes in law no duty to himself. Secondly, the 
object of tlio law of torts is not punishment but award of 
compensation. Tf it souiiht to ]ninish the plaintiff for his negli¬ 
gence, ho eould in no case recover,—which is not the law. If it 
sought to punish tlie defendant for his negligence, the negli- 
gonco of tlH‘ ]>lnintiff would thou bo no excuse at all. For 
instance, In the criminal law. it is no defence for a person who 
is unilty of causing the dentil of another by rash driving that 
tile latter was also careless.^ 


78. Rules as to contributory negligence.—The leading 
authority on the law of contributory nogligeneo is the judg- 
iiU'Ut of Tail'd Penzance in 'Radl(]f v. London cf* North Western 
Nfolfiuv! Co.,^ wlioro he formulated the following rules: 

“The first ]>r()position ia n gonoral one, to this effect, that the 
plninfifP in an action for negl'geiico cannot succeed if it is found by the 
jury that he tins himself heen g\nlty of any negligence or want of ordinary 
care which eontril-mted to cause the accident. 

‘‘Put there is another proposition equally well established, and it 
is a fpial’ifiention upon the first, namely, that though the plaintiff may 
have been guilty of negligence, and although that negligence may, in fact, 
have contributed to the aeeident, vet if the defendant could in the result, 
by the exercise of ordinary care and diligence, have avoided the mischief 
wliich happened, the plaintiff’s negligence will not excuse him.^^ 

Tn otlior words, wlien two persons have been negligent, he 
must boar the blame who was at fault in not avoiding the result 


hut would only mitigate damages, especially in actions against railway 
companies; Ttestatement. IT, p. S57. 

1 WaMin v. L. <S' S. IT. 7?i/. Co., (1880) 12 A.C. at p. 45. 

Stephen, Pig. of Crl. Law, 222; 7?. v. (1840) 2 C. & K. 

280; (1871) 0 M.H.C.R. Appx. p. xxxii; Blenlinsop v. Ofjden, (1898) 1 
Q.B. 783. 

^ (1870) 1 A.C. 754 at p. 759; below, para, 85. See also per Lord 
Blackburn in Dublin By, Co. v. Slatien/, (1878) 3 A.C. 1155 at p. 1207; 
Oretw, L.,T., in The JRurytnedon, (1938) P. 41 at p. 49. 
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of the other's negligence.'^ In the application of this test to con¬ 
crete cases, it will be safe to avoid the use of those numerous 
pJirases which arc a sort of outgrowth of this subject, e,^., last 
clear chance,^ proximate, substantial, dominant, efficient, real, 
cause.^ The subject may be considered under the following 
heads; (i) plaintiff's negligence; (ii) eases where it bars his 
right of action; (iii) eases where it does not. 

79. Plaintiff's negligence.—Here the word ‘negligence" 
does not mean any breach of duty to another as it does in rela¬ 
tion to the defendant, but only careless or imprudent conduct.'^ 
The test however is nearly the same in both cases, viz., what a 
reasonable person in that situation would have done. This is a 
question of fact depending on the nature of the risk, the plain¬ 
tiff's knowledge of it, etc. If, judged by this test, there is no 
careless conduct on the plaintiff's part, his intervention is im¬ 
material. In Gee v. Metropolitan Ry. Co.,® the plaintiff, a 
passenger in the defendant's train, which was passing from one 
station to another rose from his seat to look out, put his hand 
on the bar of the door and pressed against it. The door having 
been negligently left unfastened flung open and he was thrown 
out and injured. It was held that there was no evidence of any 
contributory negligence on the plaintiff's part as he was en¬ 
titled to assume that the dj)or was fastened. Here he had no 
knowledge of the door being unfastened and if he had, he would 
have been negligent and would have failed in his action. Some¬ 
times a person may be entitled to act as he did, even with 
knowledge of some risk. In Clayards v. Dethick,^ the plaintiff 
had to take his horse out of the stable into a narrow lane which 
led into a street. The defendant had cut a trench in that lane 

4 '^The decision turns not simply on causation, but on responsibility” 
per Lord Wright in McLean v. Bell, (1932) 147 L.T. at p. 264; also 
per Lord Sumner in British Columbia Electric By. Co. v. Loach, (lOie"^ 1 
A.C. 719 at p. 727. ^ 

•» It was used by Scrutton, L.J., in Service v. Sundell. (1930) 99 L.J. 
K.B. at p. 57; Dew v. United British Steamship Co., (1929) 139 L T at 
p. 633. 

6 British Columbia Electric By. Co. v. Loach, (1916) 1 A.C. 719 at 
p. 728. '‘Six of one and half a dozen of the other” was a phrase used in 
Service v. Smidell, (1929) 99 L.J.K.B. 55, 59. 

7 ReRtfitement, IT, ^ 463. 

8 (187.3) L.R. 8 Q.B. 161. 

8 (1848) 12 Q.B. 439. 
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and heaped gravel on one side of it. The plaintiff’s horse 
slipped from the gravel into the trench and was killed while 
being taken out of it. It was held that he had acted as a man of 
ordinary prudence and “was not bound to abstain from pursu¬ 
ing his livelihood because there was some danger."' Similarly 
in Grayson v. Ellerman Linc,^^ the defendants, a finn of ship 
repairers, were carrying out cei'tain works on the plaintiffs’ 
steamer and by their negligence a red hot rivet fell through 
c('rtain open hatchways on a cargo of jute and set it on fire. It 
was held that the defendants were liable because the plaintiffs 
were not guilty of any negligence in not closing the liolds while 
the work was proceeding and were entitled to expect the 
defendants who were expert repairers to take the necessary pre¬ 
cautions; and assuming that there was negligence on the plain¬ 
tiffs’ part, the duty to avoid the accident was finally on the 
defendants. 

80. Doctrine of alternative danger.—In some circum¬ 
stances the plaintiff’s conduct though mistaken may he held 
justified or excusable, as where a dangerous situation was creat¬ 
ed by the defendant and for the ptirpose of either saving his 
own person or property or that of a third person, the plaintiff 
adopted a coui*se of conduct which was attended with risk or 
in the light of later events tunied out to be mistaken. It would 
bo otherwise if it was so rash or imprudent that it was not 
warranted by the situation of danger. A leading instance of 
this principle, which has been called ‘‘the doctrine of alterna¬ 
tive danger,is Jones v. BoyceJ^ The defendant's coach in 
which the plaintiff was a passenger was so badly managed that 
the coiipling rein broke and one of the horses took fright and 
became ungovernable. In a state of alarm the plaintiff jumped 
from the coach and broke his leg. It turned out however that 
the carriage was soon after stopped and if he had not jumped 
he would not have come by any great harm. It was held that 
his conduct was not unreasonable in the circumstances. A per¬ 
son wim is seriously injured by another may adopt reasonable 
expedients for alleviating or curing the injury; the fact that 

10 nOCO'i A.O. 4fi6; (1919) 2 K.B. 514. 

11 SnlmoTia, Torts, p. 474. 

^2 (1816) 1 Stark. 493; for n onso following it, see .Voefenon v. 
Seffor. (1917) 2 K.B. 325. 
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they actually aggravated it would not absolve the wrongdoer 
from liability.^^ A passenger who on arriving at his destina¬ 
tion got out of the train which had overshot the platform and 
stopped without backing was held justified in taking the risk 
of getting down in an unsuitable or deep ground rather than 
being carried on to the next station.^-^ But a person who tried 
to shut the door of a railway carriage which repeatedly opened 
in the course of the journey but did not affect him, and fell 
down in doing so, was held not entitled to recover.^® Similarly, 
a passenger in a train who got into a state of unnecessary alarm 
on seeing steam and smoke entering her compartment from the 
engine and being told by another passenger that the engine 
was on fire jumped out, was held to have acted rashly in 
the circumstances.^® The principle has been applied to mari¬ 
time collisions. The Bywell CasUe^^ is the leading instance, 
and the rule itself is in that context spoken of as the 'Bywell 
Castle rule.’ In that ease the By well Castle, when suddenlj’’ 
placed in a position of great peril by the action of another ship 
which sailed near it, made a wrong manoeuvre and aggravated 
the injury. It was held that there was no contributory negli¬ 
gence on her part and that her captain could not be expected to 
be a superman, or to have perfect nerve and presence of mind 
and do the best thing possible.^® In The City of Lincoln ,a 
collision took place between a steamer and a barque, the 
steamer alone being to blame. The steering compass, charter, 
etc., of the barque were lost. Her captain made for a port with 


Wilson V. United Counties Banlc, (1920) A.C. at p. 125; see also 
Jones V. Watney, (1912) 28 TX.B. 399; American Braided Wire Co. v. 
Thomson, (1890) 44 Ch. D. 274 at p. 288; cf. The Edison, (1933) A.C. 449, 
above para. 66; Banco de Portugal v. Waterlow 4' Sons, (1932) A.C. 459. 

14 Pose V. N. E. By. Co., (1876) 2 Ex. B. 248; Bohson v. N. E. By, 
Co., (1875) L.R. 10 Q.B. 271; 2 Q.B.D, 85; see however per Bramwell, B., 
in Lacc v. Corporation of Darlington, (1879) 5 Ex. B. 28 at p. 35; ct 
Sharpe v. Southern Bailway Co., (1925) 2 K.B. 311. 

35 Adams v. L. ^ Y. By. Co., (1869) L.R. 4 C.P. 739. 

16 Kearney v. Great Southern and Western By., (1886) 18 L.R. Ir. 

303# 


17 (1879) 4 P.D. 219; see also United States Shipping Board v. 

Laird Line, (1924) A.C. 286; Canadian Pacific By. Co. v. Kelvin Shimni'nn 
Co., (3927) 138 L.T. 369. ^ 

18 Per James, L.J., at p. 223; see also Brett, L.J., at p. 227. The 
wrong step was taken in the ^agony of the collision.^ 

19 (1890) 35 P.B. 15; see also The Genua, (1936) 2 A.E.R. 798 

T—69 
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the help of a compass he found on board, but owing to the loss 
of the requisites for navigation, the barque grounded and was 
abandoned. It was held that there w^as no negligence on his 
part and the defendants were liable. It would be a question of 
fact in each case whether the particular conduct adopted in 
defence of person or property was reasonable in the circum¬ 
stances. Oi)viously things which can be done in defence of 
human life are not permissible merely in defence of property,^® 

81. Plaintiff’s assumption of risk in aid of another.— 
While tile above are cases where the plaintiff acted 
to save himself from danger the law allows a person 
some liberty of action to save another in a position 
of great jieril and fixes tlie responsibility for harm 
on the original wrongdoer who caused the peril, as where a 
person is injured or killed in his attempt to save a child in 
danger of being run over by a train in a level crossing negli¬ 
gently left uuwatehed.^^ "The imjuilsive desire to save human 
life when in }>eril is one of the most beneficial instincts of 
humanity. in ilmndon v. Oshornc, Garrett tC* Co.?^ the 
plaintiff tried to ]nill iier liuslmnd away from a piece of plate- 
glass ■\\hi(*!i b'll on Idin Irom tlie roof of the defendant's shop, 
ami strained ami injinvil lier leg- in doing so. She was allowed 
to recover from tlie defendant. A sliip was held justified in 
(hn iating from lier course to save liuman life but not the cargo 
of another sliip; and wliere a shipowner made a deviation for 
the latter inirposo and the sliii> was lost, he was made liable to 
1ii('owner of the goods who had chartered his ship.^* In 
Haijnes v. Ifarwoodr^ ai inffice constable rushed out from inside 
a ]>olioo station to stop the liorses of a van coming down un¬ 
attended ni a crowded street ami eventually stopped them, 
sustaining injuries i n doing so. It was held that he could re- 

whotlior I*- Lord Sumner doubted 

Atkinson in trlv '7 property; hut see per Lord 

2' For SVnM (1020) A.C. nt p. 125. 

srence Vol T ''' l""' '"isos on tliis point, .sec IVven, Xesli- 

Cnses’on TorKs.^ oRO. " 

304, ^ in Searamanim v. Stamp. (ISSO) 5 C.P.D. 205, 

n024) 1 KB. .liis. 

=5 toTkr m""'- ^ 
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cover from the owner of the van as the negligence of the latter’s 
servant in charge of the van was really the cause of his injuries. 
But it would be otherwise if a person attempted to stop a run¬ 
away horse in a private field where there was no imminent 
danger to human life.^ 

82. Plaintiff’s negligence a bar to his action.—The plain¬ 
tiff’s negligence would bar his recovery in two different types 
of cases : (a) wliere it is subsequent to and severable from the 
defendant’s negligence, and (?>) where it could not be avoided 
by the defendant. 

83, Plaintiff’s subsequent and severable negligence.— 
The plaintiff’s omission to avoid the injury was a subse¬ 
quent and severable negligence^ after the defendant had been 
negligent. In Butterfield v. Forrestery^ the defendant had put 
up a pole obstructing a highwaj^ and the plaintiff who was riding 
violently rode against it and was injured. He could have 
avoided it by use of care and so he could not recover. The 
same was the case where a person crossed a railway line in broad 
daylight without properly looking out for a passing train 
though the train did not whistle,^ or where a person got down 
from a train where there was no platform and fell down, when 
passengers had not been asked to alight, or had been asked to 
keep to their seats,® where a ship having been injured in a 
collision due to the defendant’s negligence went into port for 
repairs and set out again on a fresh voyage, without sufficient 

1 Cutler V. United Dairies, Ltd., (1933) 2 K.B. 297. 

2 A phrase used by Lord Birkenhead in Admiralty Commissioners v 
S.S. Volute, (1922) 1 A.C. at p. 136. 

3 (1809) 11 East. 60; for other illustrations see Canadian Pacific Py. 
Co. V. Frecliette, (1915) A.C. 871 (plaintiff, a brakesman, uncoupled 
waggons at night); Lavl of Harrington v. Derby Corporation, (1905) 1 
Ch, 205 (plaintiff filling his pond with water from river which had been 
polluted); Glover v. L. 4' S. W. Py. Co., (1867) L.R. 3 Q.B. 25 (loss of 
race glasses left by plaintiff in the train from which he was ejected wrong- 
fuUy); Dew v. United British Steamship Co., (1928) 139 L.T, 628 (work¬ 
man in a ship falling into an open hatch when walking negligently in a 
passage dangerous to his knowledge); The Egyptian, (1910) A.C. 400. 

Grand Trv/nTc By. v. McAlpine, (1913) A.C. 838; Skelton v. X ^ iV 
yv. By. Co., (1867) L.R. 2 C.P. 631 (where there was no breach of duty 
of defendants at all). ^ 

5 Sharpe v. Southern By. Co., (1925) 2 K.B. 311; see Caldwell v 
Glasgow Corporation, (1936) S.C. 490 (passenger descending to step of 
moving tram-car and thrown off could not recover). ■ 
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repairs having been done and was sunk.® Where the driver 
of a motor car or cycle is injured by running into the rear of 
aiiotiier vehicle which is left unlighted in a street, the ordinary 
inference would be that he was negligent either because he 
failed lo keep a proper look-out or because he drove at an ex¬ 
cessive speed and could not pull up in time.*^ But the 
dilemma® is not inescapable and there may be circumstances 
justifying a different conclusion.® 


84. Plaintiff’s negligence is not avoidable by the defen¬ 
dant.—The plaintiff's negligence is proximate to the injury in 
the sense that there is no subsequent negligence of the defen¬ 
dant ill not avoiding it. Such is the case of simultaneous negli¬ 
gence of both parties creating a situation in which neither can 
be considered negligent iu not averting the accident. A and B 
drive llieir cars rashly and without lights on a dark night in 
opposite directions on a road and there is a collision. Neither 
can recover from the other, ,.1 drives a car at an excessive 
speed and J* carelessly or being absent-minded gets into 
way and is knocked down. B cannot complain; but he can if 
*1 was negligent in not stopping the ear after B got into Ms 
way.i® In Doivdl v. (Jenend Sfcitm Navigiitioii Co.,^^ the 
plaintiff’s sailing vessel withdrew the light and the defendant’s 
steamer wliieli was going at a groat speed in a dark night colli¬ 
ded with it. It was hold that tlic plaintiff could not recover, 
as the defendant’s sloamor could not do anything to avoid the 
injury after slie saw tlio plaintiff's vessel within a short dis¬ 
tance. Similarly iu the case of running down accidents and 
collisions on laiul or water, the nogligeut acts of both parties 
may come close upon one another and it would then be difficult 
for the idaintiff to jn'ove that the defendant was negligent iu 
not averting the situation due to the combined negligence of 


r* The BruxcUrsidk, (lOOS) P. 312. 

7 Tarf V. G. W. Chittif S' Co,, (1933) 2 K.B. 453; Bak^r v. lonpAursi 
S' Sons, Ltd, (1933) 2 K.B. 461. 

s This class of oases has bmi thoroforo called ^‘tho dilemma cases’^; 
Annual Sutvov t>f KngVi^h Law, 1933, \>, 147. But “a dilemma is not a 
safe method ttf settling a matter of fact**, per Lord Wright in McLean v. 
lieU, (1932) 147 L.T. at p. 263. 

0 Tiihj V. Bathnan, (1934) 1 K.B. 319. 

10 McLean v. Belt, (1932) 147 L.T. 262 (H.L.). 

11 (1S55) 5 E. & B. 19S. 
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both.^2 It is of course otherwise if the defendant’s negligence 
can be isolated as a later and severable cause.The case of 
Swadling v. Cooper^^ is the former type. The defendant was 
driving his car at about thirty miles an hour on a main road 
when a motor cj^clist came from a side road without warning 
and collided with the car and was killed. In an action by the 
representatives of the deceased a verdict in favour of the defen¬ 
dant was upheld by the House of Lords. The following pass- 
agei6 from the judgment of Lord Hailsham states the rules 

applicable to collision eases but they would apply to others as 
well: 

“The law in these collision cases has long been settled. In order 
to succeed the plaintiff must establish that the defendant was negligent 
and that tliat negligence caused the collision of which he complains. If 
it iB established from his own evidence, or by evidence adduced on behalf 
of the defendant, that the plaintiff could have avoided the collision by the 
exercise of reasonable care, then the plaintiff fails, because his injury is 
due to hie own negligence in failing to take reasonable care. If, although 
the plaintiff was negligent, the defendant could have avoided the colli¬ 
sion by the exercise of reasonable care, then it is the defendant’s failure 
to take that reasonable care to which the resulting damage is due and the 
plaintiff is entitled to recover.” 

85. Plaintiff's negligence not a bar to his action.—The 
plaintiff can recover in spite of his own negligence, if he esta¬ 
blishes that the defendant was guilty of a breach of duty to 
avoid the result of the plaintiff’s negligence. This of course 
assumes that there is some initial negligence of the defendant; 
otherwise there is no cause of action.^® VTiether there was a 
breach of this duty is a question of fact in each case, depending 
on the nature of the danger created by the defendant, his 
opportunity to avoid harm, and other mrcumstances. In 


12 Swadling v. Cooper, (1931) A.C. 1; Raymond v. Valence, A.I.H. 
1932 p.C. 95. For a similar case of maritime collision, see Admiralty 
Commissioners v. S.S. Volute, (1922) 1 A.C. 129; below, para. 30. 

13 McLecm v. Bell, (1932) 147 L.T. 262 (H.L.); Nani Bala v. Auck’ 
land Jute Co., (1925) I.L.R. 52 Cal. 602 (excessive speed of the defen¬ 
dant was the proximate cause). For a case of collision of aeroplanes, see 
Cuhitt V. Gower, (1933) 47 LI. L. Rep. 65. 

14 (1931) A.C. 1; see also Service v. Sv/ndell (collision between two 
cars coming from two main roads crossing at right angles, jury disagreed 
as to which of them was the real cause, fresh trial ordered). 

15 (1931') A.C. at p. 8. 

16 e.g., Skelton v. L. ^ N. W. By. Co., (1867) L.R. 2 C.P. 631. See 
also Nunn v. Calcutta Tramways Co., (1929) I.L.R. 57 Cal. 309. 
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l)(iri(s V. Mann,^'^ the plaintiff had left his donkey with its 
t ore feet teihered in a public liighway eight yards wide. It was 
grazing on a .side of the road, when the defendants waggon 
and horses coming down a slight descent at a smart pace ran 
against it and iiiirt it. The driver of the waggon was some dis¬ 
tance behind tlie horses. Tlie Court held that the di’ivers 
negligence was the proximate or immediate cause, as he was 
hound lo go along at such a pace as would be likely to prevent 
mischief. In Tuff v. Warmanff^ a case of maritime collision, 
the plaintiff's Inirge was sailing without keeping any look-out 
but the tlefeiidant's steamer saw it at a distance of 300 yards. 
The tlef(‘ndant was held liable as he could have avoided the 
collision by reversing (he engines. In Rudhij v. L. d* N, W. Uy. 
Co.d® the j)laintiffs, colliei-y owners, had a siding on the defen¬ 
dants railway line where the i>laintiffs' waggons were standing. 
One ol them Iiad on it another waggt>n which had been dis- 
able<l, so that the two log\‘lher were eleven feet high. Over the 
siding was a bridge eight Itnd high. The defendants brought 
in a \T‘ry long train ol the ])laintiffs' ein])ty waggons and pushed 
it on the siding. Tlu‘ disai>leil waggon went near the bridge, 
but could not ])ass under it with the result that the train 
stopped. Without looking into the cause of it, the defendants^ 
servants gave monumtum to the engine and the bridge was 
knock(*(l down. The House of Ijords was of opinion that the 
delendants could he held liable on the ground that their 
drivers negligence was the immediate eanse, notwithstanding 

1h(‘ ]>rovious negligence of the plaintiffs in leaving the waggon 
in that manner. 

86, British Columbia Electric Ry. Co. r. Loach.—The deci¬ 
sion of the. Privy (\>uneil in this ease^o has been tho subject of 


^7 (1S42) 10 M. & AV. 540; soo also v. 7)m7. A.I.R. 1933 

All. 214, 

^^(1857) 2 O.B.N.S. 740; soo also Develop- 

ment n). v.^Pacifio Steam Kavicfotion Co„ (1924) A.O. 406. 

♦I f (t87(,) 1 \ p 754 rpi^^ U direction to the jury 

1 satisfy thorn that the injurv was caused without 

nie lUaintifts contributory negligence was wrong and sent the case hack 
for retrial. 

-» (1016) I A.O. 719. 



XIV] 


NEGLIGENCE. 


551 


eonsidera])le eoiitrovei'sy,^^ but has now ])een declared by the 
House of Lords22 to be consi^rtent with the rules enunciated in 
Swadlmg v. Cooper,"^^ The facts of the case were the^ie. One 
Sands was taleen by his friend Hall in a waggon:. Hall drove it 
acro3S a level crossing, when there was clear light and they could 
have seen an electric car of the defendants coming. They saw it 
when it was nearly on them, about fifty yards off. It knocked 
waggon, horses and men over and ran some distance beyond 
the level crossing before,it stopped. Sands was killed and his 
representatives sued the defendants. It was proved that the 
car ran at an excessive speed of about 35 or 40 miles per hour 
and the driver of the ear saw the horses aliout 400 feet from 
the level crossing and ai^plied the brake which being, however, 
in a defective condition did not stop the car. It was held that 
the defendants were lial)le, because, assuming Sands was negli¬ 
gent in going on the line, the driver who saw him 400 feet off 
ought to have stopped the car and it was his breach of duty in 
not stopping the car that was the ultimate negligence. In dis¬ 
cussing this case, it is well to recognise that it raises two distinct 
questions. The first is whether the plaintiff was negligent in 
not avoiding the accident, assuming that the driver of the car 
was negligent in not stopping the ear. If he was, he could not 
recover. The decision proceeds on the basis that he was not.^^ 
This is a conclusion of fact and cannot be a precedent in other 
cases of running down accidents.^® It would mainly depend on 
the time-factor, viz,, whether there was an interval of time in 
which either party could have avoided the accident.^ It would 

21 See tlie criticism of Scrutton, L.J., in Service v. Sundell, (1929) 
99 L.J.K.B. 55; see however, Pollock, Torts, p. 480; Bohlen, Studies, 
p. 536. 

22 Per Lord Wright in V. Bell, (19.32) 147 L.T. at p. 64. In 

this case the plaintiff on getting down from a tram-car crossed the tram 
line and was in the road when she was knocked down by a motor car. A 
verdict in her favour was upheld. 

23 Above, para. 84. 

24 (1916) 1 A.C. at pp. 722-723. 

25 In Wellwood v. King, (1921) 2 Ir. R. at p. 306, Ronan, L.J., said 
that this case was an express authority that wherever A has no look-out and 
B drives at an excessive speed, B is liable. This is not warranted by the 
case nor the opposite extreme suggested in Service v. Sundell and after¬ 
wards retracted by Scrutton, L.J., in Cooper v. Sivadling, (1930) 1 R* R 
403, 410, 

> I • 

1 Per Maugliam, L.X, in Flower v. Fhhw Vale Steel Co.^ CX^Zi) Z 
at p* 
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clojxnd iilso on the position of tlie. level crossing, the visibility 
of the Ifijin from a distaiice, and other circumstances. If, for 
instanei', tlie train could he seen from a distance and the person 
i*un over was a pedestrian lie may well be found guilty of 
negligence in imt avoiding the result of the defendants’ nesli- 

O 

gence in running the car witliout a lirake.^ Here however the 
l>erson killed was driven in anothors waggon.^ The second 
point is wliether the defendants were guilty of negligence or a 
breach of duty to Sands in not avoiding the result of the latter's 
negligence in going on the line without a proper look-out. The 

4 u n 1 1 in tlie affirmative does not appear 
open to obji'ction.*^ ft is however anotlier matter if phrases like 
'last clear chance' or ‘last op]ior1unily'^ were to be literally 
aiiplied in all cases and understood to mean that there must he 
some ‘new negligence' to make tlie defendants liable. If that is 
the law, it would load to the anomaly that the defendants would 
be liable il they had ]UH)vided a machine with a good bi'ake but 
a bad driver who could not use the brake in time, but not if the 
machiiu‘ was bad and the driver good.® Similarly in Davies x. 
MannJ the delendant could have argued that he could not stop 
the horse.s as they were I'unning too fast at the time or as he was 
walking at some distance liehind the waggon. 


87. Proper guide for applying' the rule of contributory 

The difficulties above referred to arc avoided 
b^ adhei’ing to the tormnla, ‘Was the defendant guilty 
of negliivonee or a broaeii of duty to avoid the result 

r-'/ 'i’ (1913) A.C. 838; Mercer v. 

orQ AVom/i V. ITosford. (1920) 2 Ir. U. 

•' Tlio contention soonis possible though not raised, that there was no 

neo igonce of Samis at nil, hut only the combined negligenco of Hall and 
the defendants. * 

•fi \ rte.. Co., (1933) A.C. 61 (electric car 

''Uii nisnftieient light running down a person on the track). 

;* These phrases were described by Lord tyrlght as 'refinements^ 

app ua M to some eases; 147 L.T. 264; ‘the last chance’ test was suggest- 

Co., (1928) 139 

L. r. 928 nt p ,533 

Co noir!*^o ^ Oaffoetj v. Di/hZm United Tramwait 

, ^ *t"‘- (where a deaf man was run over by a tram whose 

n\M sounded tho gong and shouted but did not use the brake and slacken 
The speed, defendants were held liable). 

7 (1S42) 10 M. & \y. 546; above, para. 85. 
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of the plaintiff's negligcuee?' Tliero may be a breach 
of duty though due to anterior causes. In Grayson 
V. EUcrson Line,^ there was a negligent omission of 
both parties, viz., tlic shipowners and the repairers, to take steps 
to avert a fire accident. It was held that as the defendants 
were expert repairers in charge of a dangerous piece of work 
and brought the fire on the ship they had a special obligation 
in the matter, and were liable for breach of it. This case is 
instructive as it shows that in cases where the negligence of 
both parties was continuing and concurrent and contributed 
almost equally to the result, the incidence of duty would turn 
the scale. Sometimes the duty may be under statute. In 
Bailey v. Gcddes,^ a motorist was guilty of a breach of statu¬ 
tory duty under the Traffic regulations w^hieh provide that the 
driver of every vehicle approaching a crossing shall, unless he 
can see that tliere is no foot passenger thereon, proceed at such 
a speed as to enable him to stop before reaching the crossing. 
He knocked down two foot passengers on the crossing who were 
hidden by a tram and lorry. It was held that as they were 
entitled in vieAv of the regulations to assume that they could 
cross the road, it was no defence that they crossed the road 
without looking to see whether the road was clear. 

88. Contributory negligence of children.—The conduct 
of a child in bringing about its own injury may not be a con¬ 
scious act of volition or may not be below the standard of care 
or judgment that can be expected of children.^® Therefore the 
defence of contributory negligence will be more difficult to 
make out against a child than against an adult. Lynch v. 
Nurdin'^'^ is a well-known instance. But this does not mean 
that the way is clear for every action by an injured child. In 
the first place, there must be a duty towards the injured child. 
For instance an occupier of premises is bound to take care to 
avoid injury to a child meddling with a dangerous thing or 
trap in his premises, if the child was an invitee as in Glasgow 

8 (1920) A.C. 467, 477, per Lord Parmoor; (1919) 2 K.B. 514, 531, 
537; above, para. 79. * 

f (1938) 1 K.B. 156. 

30 Per Channel, B., in Gardner v. Grace, (1858) 1 F. & F. 359 . ggg 
the Scotch cases cited in Beven, Negligence, Vol. I, p. 133. ^ 

11 (1841) 1 Q.B. 29; above, Chap. VI, para. 11. 

T—70 
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CorffDmliitn v. Taiflor,'^- or a licensee as in Cooke v. Midland 
JCf. Co.,^^ i)Ut not if the child was a trespasser as in Addic v. 
DumbncL^'^ Tii ILarndd v. Wahicij,^^ the defendant was held 
liable for kee])ini»’ a public nuisance in the shape of a ruined 
fence near a hi^liway and the plaintiff, a boy of four, bein*: 
injured by ])utliiye: his foot on it. But in Barker v, Herhcriy^^ 
a boy could not recover where he deviated from the highway 
into the (kdendant's land and was hurt by climbing over a 
fi'iH'c. A ])erson who iMn])loys children on dangerous work may 
he bound to lak(' ]>recautions against their carelessness, which 
would not be retiuirt'd in the ease of adult workmen. A girl of 
sev(mteon einployid in a sotla water factory who failed to wear 
on her face the mask ])rovided for workmen was held entitled 
to recover for the injury caused by llio oxi)losion of a bottle. 
It was held that the employer was bound to use special care by 
way of warning the idaintiff of the danger or insisting on her 
wearing it.^'^ Secondly, there must l>e a breach of duty, ?.r., 
want of I'casonable care to avert harm to-a cliild. A boy aged 
seven who clim])ed on and fell off an unhorsed van left in a 
.street by the (hd’endants was lield not entitled to recover.^® 
Similarly in aiiother case, the ])]aintiff, aged five, who, when 
leaning ovei’ a motor car stationary on a liighway, was liitteu 
by a dog confined to the car by a leash could not recover against 
tlu' owner ol tlu' car as the latter had warned tlie children 
nearliy and the iilaintiff liad also been warned by her father not 
to a]iproach tlie eai*.^^ Tlie mere fact that a child hurt itself 
by meddling with some object would not make it a trap, a 
hcaj) of stones.^® There is no breach of duty if the defendant 
had a right or good reason to expect that a child is not left 




i: 


i l 
1 

^far/ir, 

t.l.u. 

10 

17 

18 
10 

nsss) 

20 


1 A.r. 44; nlune. pnro. 17. 

(1900) A.O. 229; jiliovc, parn. 22. 
fl929) A.P. .'J.IS; above, ]inra. 22. 

( 1S9S) 2 Q.Tl. ,'>20; above, p. Clmp, VT, para. 12; cf, Huohes v. 

nsoai 2 U. & C. 741; J('irso)} v. Gatti, (ISSo') 1 T.L.K. 635; 2 
aSl. 441. 

0911) 2 K.H. 6.5.3; above, Cbap. VI. parn, 13. 

C)oclrr V. Jiank.'f, (ISSS) 4 T.L.l?. 324: see also Gri::1e v. Frost, 

F. & F. 022; Fohinsot} v. Smith, flOOl) 17 T.L.K 423. 

Boitomr,} V. r»(oa Cartage Co., Ltd,, (1933') 2 K.B. 71, F.N. 

Suromorr v. Ln>i, (1932) 147 L.T. 342; see also Bailey v. Neal 
;> T.L.U. 20. 

I^afham v, ./o/nkvoa. (1913) 1 K.B. 398; above para. 26. 
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alouo but is taken proper care of by some adult. The much dis¬ 
cussed case of Waite v. North Eastern Railway may be 

explained on tliis gTound. The plaintiff, an infant of the 
age of five years, was accompanied by his grandmother to a 
railway station where slie bought a ticket for herself and a half¬ 
ticket for the plaintiff*. She and the plaintiff began to cross 
the line to go to the platform from which their train was to 
start. While doing so, they were run over by a train, and she 
was killed and the plaintiff was injured. The defendants were 
held not lial)le. If the action was considei'ed as one in contract, 
then the contract was subject to the condition that the person in 
charge of the plaintiff* would lake proper care. If it was in 
tort, the defendants were not lialde, because either there was no 
breach of duty to the plaintiff whom they had a right to expect 
to be in proper custody, or if there was a breach of duty in 
not waiming the grandmother of approaching trains at the time, 
that was not, but her negligence was, the proximate and direct 
cause. Similarly in another case,^^ the plaintiff, a i)oy of four, 
went with his sister to the defendant’s house. On account of 
defective railings on the side of the steps leading to the house, 
the plaintiff when getting up, fell into the area below and was 
injured. He had been asked to stop at the bottom of the steps 
while his sister went into the house. It was held that the plain¬ 
tiff was only invited to come in the charge of others and the 
steps were not a trap or concealed danger. The case of Jay- 
ammal v. M. d: S. M, Ry. decided by the Madras High Court 
may be explained on a similar ground. The plaintiff, a girl 
five years old, was attempting to cross in daj^-time a railway 
line at a spot where the village people were in the habit of 
g:oing. She put her foot on one of the rails when an engine was 
coming at a distance of about four or five feet from 
her, and was run over and injured. It was held that 
she could not recover, because, assuming that there was 
a. licence to people to cross the line, a child incapable 
of appreciating the danger was not expected to go there 
without being taken care of by others and there was 

21 flSSO) E.B. & E. 719; see Oliver v. Birmingham and Midland 
Omnibus Co., (1933) 1 K.B. 35; below, para. 89. 

23 Burchell v. HicTcissonf ri880) 50 L.J.Q.B. 101. 

23 (1924) I.L.R. 48 Mad. 417. 
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no !tri‘iK.'li oL‘ duty ol; tlio duiendants. If she was capable 
<iL <ii)prcc'ialin<^‘ tlie danger, lier negligence was the 
proximate cause and not tlic negligence of the defendants’ 
servants in not keeping a look-out for adults or children.^"^ 

89. Negligence imputed to the plaintiff.—AYhere the 
plaintiff lias not been pei'sonally guilty of negligence, it is still 
imputed to him if his injury is due to the negligence of his 
s<’r\'ants or agents,but not of an indeiHuident contractor.^ In 
Thorogood v. Brgan,- a strange tloetrine known as “the doctrine 
of identification*’ was propounded. A passenger in an omnibus 
was said to be so far identified with tlie owner of the omnibus 
and his servants, that if he was injured in a can’iage collision 
and sued the owner of tlie other earriage for the negligence of 
his driver, the negligenee of the driver of the 1ms in which he 
W’as travelling would be a good defence against him. This 
doctrine was applied in a few oases^ hut was overruled by the 
well-known ease of The Bernina,^ on tlie ground that it was 
devoid of any reason or principle. Some of tlie cases which 
adopted it are su]^])ortable on other grounds. In Waite v. 
North Eastern Bait inn/ there was a dictum that the child 
was identified witli the grandmother, Imt the decision was 
rested on otlier grounds already referred to and is therefore 
still good law. Tn the absence of sueli grounds the decision 
would not bo followed at tlie ]trosont day. Thus in Oliver v. 
Birntingham and Midland Omnibus To.,® the plaintiff, a child 


s. 


■2 1 Per Srinivasa Tyongar, ,T., at p. 442; tho other learned judge, 
S|)eneer, O.O.tT., found no negiigome of defendants’ at all and the 
(inestion of conti ihutorv negligence would not then arise. 

2 .> Prr Lord Watson in The Bcntina or Mills v. -rlrm.f/roa.a, (188S) 
18 A.C. 1 at p. 1(J: 12 P.P. 58; but not of a compulsorv pilot, Spai(jht v. 
Tcdcasfle, (1881) 0 A.C. 217. 

1 Per Lord Esher in 12 P.T). at p. 74. 

2 (1849) 8 C.B. 115; action by the representative of a person killed by 
being run over by the defendant’s bus. His bus had set him down in the 
middle of the road instead of drawing up at the kerb and before he could 
get out of the way he was run over. Action failed. 

n Child V, Ilrani, (1874) L.P. 9 Ex. 178: v. Z. tf* T. Py. 

Co., (1875) L.n. 10 Ex. 47; See Beven, Vol, I. p. 238. 

4 Also known ns Mills v. (1888) 13 A.C. 1; 12 P.D. 58, a 

ease notable for some very readable judgments on the law of negligence. 
In JVelhrood v. Kino, (1921) 2 Tr. E. 274, an attempt to rosurroot the 
doctrine was made but failed iiltitmntely. 

r- (1859) E.B. & E. 719; above, para. 88. 

6 (1933) 1 KB. 35. 
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aged four, was crossing a road with, his grandfather who was 
holding his hand. They had reached the middle of the rqad 
when the grandfather was startled by the approach of the 
defendants’ omnibus and released the child’s hand and jumped 
aside to a place of safety. The child was struck down and 
injured. It was held that the driver was negligent and the 
child could recover. In Child v. Hearn ,the plaintiff, a ser¬ 
vant of a railway company, was injured by a trolley on which 
he was going, being upset by pigs which escaped from the 
defendants’ land into the railway line. It was held that he 
could not recover, as he was identified with his employer, but 
the decision itself can be explained on the ground that the 
direct cause of his injur 3 ^ was the breach of statutory duty of 
the railway company to keep a proper fence, and not the 
negligence of the defendant in not keeping his pigs within 
bounds. The principle of The Bernina was followed in a Ean- 
goon case,® where a person who was riding a car with the leave 
of its owner was hurt by the collision of that car with another 
owing to the negligence of the drivers of both cars. It was held 
that the injured person was not barred from suing the driver 
of the other car by reason of the negligence of the driver of the 
ear he was riding. 

90. Maritime collisions.—The Admiralty Courts solved 
the problem of causation in cases of collisions due to the fault 
of the colliding ships in a different way from the Coui’ts of 
common law. According to the latter, the plaintiff cannot 
recover if he was equallj’- in fault with the defendant or could 
have avoided the result of the defendant’s negligence. The 
Admiralty Courts in such cases divided the loss equally;® that 
is, each party would get half of his damages from the other. 
This was said to be due to the peculiar difficulties in ascertain¬ 
ing the proximate cause of a maritime collision.^® The Mari- 

7 (1874) L.E. 9 Ex. 176. 

8 Payachristopoulos v. Corrie, A.I.R. 1933 Rang. 235 (P.C.); (1932) 
101 L.J. P.C. 65. 

9 Per Lord Stowell (then Sir W. Scott), The Woodrop SimSj (1815) 
2 Hods. 83, 86. As to the origin of the rule, see Marsden, Collisions at 
Sea, Ch, VT. It does not apply where two ships are to blame for a colli¬ 
sion with a third which can recover her whole loss from either or both of 
them; The Devonshire, (1912) A.C. 634. 

10 The Hero, (1911) P. 128 at p. 145, per Evans, P.; see also per 
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time Conventions Act, 1911,^^ introduced a new principle of 
division, viz., in proportion to the respective fault of both ships. 
But the Admiralty Courts agreed with the common law Courts 
on two matters: first, according to the Castle ru?c”,i 2 

the ship whose negligent act creates a dangerous situation in 
whicli another makes a mistake “in tlie agony of the collision, 
is .solely liable for the result; secondly, in circumstances like 
those oi Davies v. there is no contributory fault of 

both, but only one i)arty is at fault and he bears all the loss. 
Tlie principle of division is applicable, not to these cases but 
only to those where the sliips can be considered to have contri¬ 
buted by their negligence to the collision. The following niles 
were formulated by Lord Birkenhead in his famous judgment 
in .{(hniralfif Commissioners v. which is the 

leading authorily on this subject: 

[i] n Ihe negligence ol both ships is synchronous or 

simultaneous, r.r/., where two ships sail in opposite directions 

w'ith groat speed and come into collision,then both contribute 

to the loss and divide it. In the common law neither recovei's 
from the other. 

iii) If the negligence of ship A is subsequent to that of 
ship Ji, but is .so much mixed up with the state of things 
brought about by the first negligent act of B that A might im 
voke the ]u*ior negligence of B as being part of the cause of the 
collision, it is a case of contribution.^^ The facts of Admira//)/ 

rommissioners v. S.B, Volufe.^'r iihistrate this type of cases. 
TIic was the leader of a convov with the S.8. 


Lonl Shaw in The Drumlamip, (1011) A.C. at p. 27. The rule has boon 
callotl a jiKfu'tum rusticum. 

1 & 2 Goo. 5, 0 . 57, S. 1. 

1- Al>ovo. para. SO. 
m Ahovo, para. S5. 

Pinlnv \ roooivod very high praise; see per Lor^ 

^ S^-n.tton. L.J.. in 

onnvnn,;. ^ i ('<’■. (102S) 13!1 L.T. nt p. 633. "n 

« r n.i''^ispnn1onoo": s(>6 also The Fur^- 

iirisiii!; f n ti whoro Greer, L..T., la^•s down the rules 

ansmp from the principle of Darirg v. M„n„. 

P.O 16,'5 T'>>r Afrika. A.I.R. 1937 

><■' (10221 t A.C. 120 .It p. 144. 

37 Above; see also The Hero, (1011) P. 12S. 



XIV] 


NEGLIGENCE. 


559 


Radstock on the starboard and another vessel on the port-hand. 
After a certain point the Volute had to change her course and 
did so without giving a signal as she was bound to do. On 
discovering the Volute’^ change of course to starboard the 
Radstock hard-a-ported but her helm jammed, and she then 
increased her speed with the result that a collision occurred. 
It was held that both vessels were to blame. Though their 
negligent acts were successive, there was not a sufficient 
separation of time, place or circumstance between them to 
make it right to treat the action of the Radstock in going full 
steam ahead as the sole cause of the collision. In Dowell v. 
General Steam Navigation the plaintiff, a sailing vessel, 

failed in a common law court as being guilty of proximate 
negligence; but in Admiralty, the defendant, would have been 
I'cgarded as contributory to the accident and a division of the 
loss would have been ordered.^® 

(Hi) Where the first negligence only brought about a 
state of things in which there would have been no danger or 
damage if a .subsequent and severable negligent act had not 
been committed,as in Davies v. Mann, the first negligence is 
not deemed to have any causal connection with the injury at 
all.2i For instance, a barge which was improperly navigated 
came into collision with a schooner which was carrying its 
anchor over her liows in a dangerous way, and the anchor hit 
the barge and made a hole in it. The bad navigation of the 
barge was the onl.y cause and so there was no division.22 In 
these eases, the common law courts also agree in making one 
alone liable. 

Since the Judicature Act, 1873,^3 these rules which were in 
force only in the Court of Admiralty govern actions for 
damages for maritime collisions in any Court. One effect of 
the Admiralty rule is that the ovmer of the cargo in one of the 

(1855) 5 E. & B. 195, above, p. 435. 

If (1922) 1 A.C. at p. 140. 

20 (1922) 1 A.C. at p. 136. 

21 Spaight v. Tedcastle, (1881) 6 A.CJ. at p. 219, per Lord Selborne; 
AngJo-Newfoundland Development Co, v. Pacific Steam Navigation Co., 
(1924) A.C. 406; The PahenfeJs, (1929) I.L.R. 56 Cal. 763. 

22 The Monte Posa, (1893) P. 23; distinguishing The Margaret, 
(1881) 6 P.D. 76; where the anchor could not be seen at night. 

23 S. 25, sub-S. 9, superseded by the Maritime Conventions Act, 
1911, S. 9. 
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siiips can recover only half of his loss from the owner of the 
other sliip which caused the collision to that extent there is 
ill ert'ect a partial identification of the owner of the cargo and 
tile shiiiowner, though the doctrine of identification has not 
been invoked in this context. But damages for loss of life or 
personal injuries due to the collision are not subject to this 
rule and can be recovered from either of the ships at fault or 
both, jointly and severally,^5 and where they are recovered 
from one or more of the shipowners, there is a right of contri¬ 
bution between them, equally before 1911, and after 1911, 
according to tlieir resiiectivo degrees of faultd 


91. Effect of the Law Reform Act, 1935.—The rule deny¬ 
ing relief to a person guilty of contributory negligence is 
analogous to that denying contribution to a joint wrongdoer. 
In eitlior ease one of two joint wrongdoers bears the Avholc 
burden of the damage or loss resulting from their conduct. In 
Lngland the latter rule l\as boon abrogated by the Law Re¬ 
form Act, 193;>d ^ and a court can now ap]>ortion the loss among 
joint wrongdoers according to their respective fault, as in cases 
ol maritime collisions. It apj'cars as if this change would affect 
tile tormer rule alst). It and /> by tlioir negligence cause 
lull in to i and the loss due to their nogligeneo can be appor¬ 
tioned among tiiem, the argument in favour of adopting a 
difterent rule making one of them bear the w'hole loss w’hen it 
is sustained by eitlier ol them and not by i\ a thiid party, 
has become considerably weaker. The question has been re- 
foiied to the Ijaw Revision Committee^ *' and it is not impixibable 
that the complicated and rather uncouth structure of rules 
built by tile ease-law on contributory negligence during the 
last fifty years may disappear in the near future. 

92. Causation in the law of torts and the law of 
crimes. The principles of responsibility for punishment 
in the law of crimes naturally diftVi^s in important 
respects from that for reparation in the la\v of torts. In the 


^•1 The Drxnnlanrip, (1911) A.C. 10. 

The Bernhw, (ISOS) 13 A.C. 1: 
Act, S. 2. 

1 Maritiino Convontions Act, S. 3. 

Below. Chap. XlX. para. 29, 
1-^ (1937) 183 L.T. 300. 


w oUo Maritime Conventions 
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first place the criminal law selects for punishment only a few 
grave crimes which are attended with serious injury or risk 
of injury to person and property and does not concern itself 
with various wrongs for which reparation can be obtained in 
a civil court. For instance under the Indian Penal Code it is 
not an oft'ence to cause a private nuisance, e.g., subsidence of 
land by excavation by an adjoining owner, discomfort by noise 
or smell, obstruction of ancient lights, or to cause pecuniary loss 
by slander of title or procuring a breach of contract. Therefore 
the problem of causation in the criminal law arises in a more 
limited sphere than that in the law of torts. Secondly, the 
criminal law insists on a high degree of moral blame before a 
person could be punished; for instance, under the Indian Penal 
Code, intention to cause bodily harm or knowledge of its likeli¬ 
hood is an essential ingredient in the offence of hurt.^ On the 
other hand, the standard of care in the law of actionable negli¬ 
gence is wholly objective and doe^i not take note of the 
state of mind or even the mental deficiencies of the 
individual. Besides, once a person is found guilty of 
negligence, he may have to pay compensation for conse¬ 
quences which may not be foreseeable at all. For instance, 
the defendant in Dixon v. Bell, could not have been 
punished for a crime but was liable for a tort.® In cases of 
nervous shock as in Hcttiibrook v. Stokes,^ the facts constitute a 
civil wrong but not a criminal offence. On the other hand, if 
the conduct of the wrongdoer is blameworthy, he is punished 
though he may not be civilly liable. For instance, a person who 
causes the death of another by a rash and negligent act is 
liable for a crime though the person killed was also negligent; 
on such facts the former may have a defence of contributory 
negligence in a civil action.® 

93. Causation in the law of torts and the law of 
contracts.^ —The rule of causation in the law of torts 
is also; determined by different considerations from those 
in the law of contracts. In the former the guiding princi¬ 
ple is to find out whether the defendant should in justice be 

2 s. 321. 

3 Above para. 46. See Mayney' Crl. Law, p. 157; 1 East P.C. 265. 

4 (1925) 1 K.B. 141; above. Chap. H, para. 6. 

5 Above, para. 77. 

T—71 
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]7iad(* to pay for results wiiich he did not intend. In the latter 
llie principle is whether the detendant undertook to pay for 
them by the terms ol* the contract. If he did, he is liable for 
them, tiiougli, ai)art from contract, he may not be liable. When 
tlie contract is silent, the court would infer a liability to pay 
in accordance with the presumed intention of the parties. In 
makiiri^ titis mrereiice the court naturally has regard to what 
the ])arty in breach should reasonably be made to pay, in other 
words, to considerations similar to tliosc which govern the pro¬ 
blem of causation in the law of torts.^ The rules on this 
subject wer(‘ foi*mulated in England in the leading case of 
lludlvif ]hf.r( ndah d and in India in similar terms by the 
Indian Cknitract Act.® Under this Act, a party who breaks a 
contract must ])ay compensation for the consequences which 
naturally arise in tlu* usual cour.se of things from the breach, 
or which the ])arlies knew, wlien they made the contract, to be 
likel\' to arist* lr()m tlu' Ineacli. Tlie first rule which is the 
genei’al otu' is substantially similar to tlie I’ule applicable to a 
tort and would yield similar results in eases where the wrong 
is both a bri'ach ot eont ract and a tort. For iiistaiiee. in the case 
ol In n Pnh tlu delendants, cliarterers of a slii]'>, were held 
liabh' to the owner tor the loss due to negligence, Imt the result 
would have Innui the same if the action was regarded ns one for 
lireaeh of tlie contract of eliarterparty.i® Similarly, if a 
carrier commits a breach of dutv to deliver the goods safolv and 
without unreasonable tlelay, or negligently causes damage to 
person or propevty.^^ or if a vendor sells an article which is 


Vtr Pirft. L..T.. in Thr Xofuu} UiU, (lSS4't 0 P.P. 105. 113; Weld- 
Tthnulcll V. ^itcphfns, fUi^O) A.O. nt p. 070; v.- Fcrra- 

hhadnii^pa, (1012') T.T..!?. no Afnd. .5S0. aSe. 

7 (IS;) !) 0 Ex. ,'1-tl ; on tills snlijivt, arc Mavno. Damages. Cliap. TT; 
‘Measure of Tlamnges in Contraet and Tort” hv JustVo Sir S.L. Porter 
m 5 Cam. L..T. p. 176. 

fi S. 73. 

(1021') 3 K.D. 560; above, para. 64, 

1C .Sre Dr. infield's Note on Damages in Salmond, Law of Contracts, 
p. .)06: 5 Caml). L..T. at p. 100. 

11 Thr Aroentimu (ISSO'i 14 A.C. 510, 523; Admirodu Commit- 

hi Jlohhs. V. r.. .f- .S. TT. Hv. Co., 
(IS/.P L.lv. 10 Q.B. in. the plaintiff and bis wife'were stranded in a 
railway station on a cold logbt: damages wore awarded for ineonvenience 
suffered but not for tbo illness of the wife due to her eatelhng a cold on 
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dangerous or unfit for use/^ the measure of damages will be 
the same whether the action is in tort or in contract. Damages 
in an action by a landlord against a tenant for holding over 
would be the same as in an action of ejectment and mesne profits 
against a. stranger-trespasser.^^ The principle of contributory 
negligence that the plaintiff cannot complain of damage which 
he could have avoided or mitigated is applicable also to an 
action for breach of contract.^^ The second rule has a special 
meaning in relation to breach of contract and enables the party 
aggrieved by the breach to recover compensation for loss arising 
from special circumstances relating to him if the party liable 
for the breach had notice of such circumstances but not other¬ 
wise. Thus if a vendor fails to supply the goods, or a carrier 
to deliver them, the party aggrieved can recover for the loss 
arising from his inability to perform a contract which he had 
entered into with a third party for sale of the goods only if 
the vendor or carrier had notice of that fact. In The Arpad,^^ 
the plaintiff' who was a consignee of wheat from Germany in the 
defendant’s ship claimed in tort for conversion and also for 
breach of contract for short delivery of a quantity of wheat 
which liad Ijcen mixed with barley in the course of the voyage. 
It was held that the damages in either ease would be the same, 
viz., the difference between the price at which the plaintiff had 
purchased the wheat in Germany and the price at which he 
could sell it on the date of delivery. His claim on the basis 
that he had contracted to sell the wheat at a little over his 
purchase price was disallowed, as there was no proof that the 
defendant had notice of this circumstance. If, however, the 
defendant had notice, his liability for a breach of contract may 
be larger than that for a tort by reason of the second rule afore¬ 
said. 

94. Burden of proof. —The general rule is that the plain¬ 
tiff must establish a breach of duty and its causal connection 

the ground that it was too remote; this is of doubtful correctness* see 
McMahon v. Field, (1881) L.E. 7 Q.B. 561, 696. ' 

32 Umith V. Green, (1875) 1 C.P.D. 92. Sea above,, para. 54. 

13 SundermuH v. Ladhuram, (1928) I.L.E. 50 Cal. 667. 

14 British Westingkouse, etc., Co., Lid. v. Underground Electric Co 
(1912) A.C. 673, 689; Ansett v. Marshall, (1853) 22 L.J. Q.B. 118* Bald 
win V. L. C. D, By. Co., (1882) 9 Q.B.B. 582; Le Blanche v. L. ^ N, V. Bv 
Co., (1876) 1 C.P.I). 286; Vaile Bros. v. Mohson, (1933) 149 LT 28^ 

15 (1934) P. 189. ’ ■ * 
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with his injury. li‘ he tails to prove either of them, his action 
I'ails.^^ Tile mere pruot of some injury is not enough Lord 
llalsbury remarked in a ease where a man was found run over 
on a railway line, “what is there to show that the train ran over 
him rather than he ran against the trainf'^^ To this rule, 
actions against bailees,^'’ carriers by land-o or sea,21 and rail¬ 
way companies,““ for loss of or damage to goods entrusted to 
them are exceptions;-^ the onus is on them to prove that the 
loss or damage was not due to their negligence. Another ex¬ 
cel)! ion is that if the facts i)roved or admitted amount to prima 
faciv evidence of negligence or its causal connection, the burden 
is siiilted to the defendant to rebut these points. The question 
of pnma fade evidence or onus of proof is generally imma¬ 
terial wliere there is evidence on both sides.But it becomes 
important where the deleiulant does not offer rebutting evi¬ 
dence or tlu' e\ idence on either side is scanty or ol>scure as often 
ha])pens in many cases of seri(.)us accidents.In Bngland, it has 
tin additional importance. It is a (juestion of law for the judge to 
decide before he submits the case to the jury.i If he holds 
tlmt theri- is iu> sudi t'vidence, then he cannot send the case to 




10 frohfiu V. A. y N. /r. 7.>. r..., vlSSCO 12 A.r. -tl nt pp. 45. 47. 
ISOM.S'O/, V. Lontlon (i, Omnibun Co., (IsTa) L.K. S C.P. 300, 


'in V. A. ,C X. /r. /.>. re.. (ISStA IL' A.(\ 41 lit pp. 45. 47. 

1‘1 Ss. 1.)1. uio IihliMii Tontnu-t Act; see Tvi).*;/) Kanta v. CAflntfrn 

ui/i c (l !)_.0 _s C.W .X. 1041; Ihrarlanath v. Jiivcrs Steam Navigation 
( 0 ., (1917) '27 (\L.,1. 015 (P.O.y 

-** Inilinn Carriers Aet. S. 

Carriage of OooOs by Sea Aet t-XXVI of see also Mia 

frMiwc/ Sham ^avlgatio}} Co. v. liluunean Chamha, (1913) I.L.K, 40 Cal. 
nui^haha^atneeal Xarigation O'- Vu, Co. v. Eastern Co., (1920) 

Co. Y. Hu. Co., (1919) 23 

o, nr C/imabn v. hulia General .Vnn>7n'o)i O'* Hu. Co., (1915) 

-I C.b.J. oOo: S^sham Vafter \. (1894) I.L.R. 17 Mad.'445: HsufaU 

V. Thaha Fminat, (19J-I) T.T..R. 47 Atad. tUO. 

Ss. 72, 70, Indian Railways Aet. 

In Alanitobn (Canada) a statute lavs the onus on the owner of a 
mo or velnele eansing injury to a lunson. * For a ease decided under the 
statute see o Hlteteie Co. v. Geel, (1932) A.C. 090. 5f't' 13 

fan. Par. Review. i>p. 515. 505. 

^ ! P<7,v/ huiuvi Co. V, Kirkwooil. (101S>) I.L.R. 4S Cal. 757 at 

# (m , 

-•* ^Fe.trfhnr v. Dominion Cariritige Co., (1905) A.C. 72. 

I ^[rfropoJitan Hg. Co. v. Jach^on, (1S77) 3 A.C. 193; RanbMrv v. 
Banl- of Montreal, (1918) A.C. 02G, 070. 
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the jury but must direct a non-suit. The judge's power in 
tliis regard is intended as a check on the notorious bias of juries 
in favour of the plaintiffs in such actions.^ It is a well-known 
remark that juries are always biassed when a pretty woman or 
a railway company happens to be a litigant,^ There is a large 
body of case-law in England on the subject of what is sufficient 
primcf. facie evidence in different sets of facts. The evidence 
must be more consistent with the defendant's negligence than 
otherwise and not merely consistent with it. If the facts are 
consistent with either hypothesis, the plaintiff fails.^ But it is 
not necessary that they should exclude the defendant's inno¬ 
cence. 

95. Res ipsa loquitur. —In certain eases, the mere fact of 
the injury or accident is prima facie evidence of negligence. It 
is usual to refer to such cases by a latin phrase, res ipsa 
loquihu\^ the thing itself speaks. The leading illustration 
is Scott V. London Dock Co.,^ where the plaintiff, a customs 
offieei*, went into the defendants' docks on business and 
in passing from one doorway to another six bags of sugar which 
were hung by a chain fell on him. It was held that on these 
facts negligence of the defendants' servants could be inferred. 
The rule applicable to such cases \vas stated thus; 

^qVlieie the thing is shown to be under the management of the 
defendant or his servants, and the accident is such as in the ordinary 
course of tilings docs not happen if those who have the management use 
proper care, it affords reasonable evidence, in the absence of explanation 
by the defendant, that the accident arose from want of care.” 


96. Illustrations of prima facie evidence of negli¬ 
gence. —The following arc some instances of prima facie evi¬ 
dence of negligence. 


2 Per Erie, C.J., in Cotton, y. Wood, (1800) 8 C.B.N.S. 568, 573; Holmes, 
Common Law, pp. 115-129. 

3 Holdsworth, Vol. I, p. 347; above, Chap. IT, para. 4, note 18. 

4 Cotton y. Wood, (1800) 8 C.B.N.S. 568; Wakelin v. L. cf S. W. Py 
Co., (1886) 12 A.C. 41. 


5 Lord Shaw said of it, 'flf the phrase had not been in Latin, no one 
would have called it a principle”; Ballard v. N. British By. Co (1923) 
S.C. (H.L.) at p. 56. ^ 


6 (1865) 3 H, & C. 566; cf. FaxoTces v. Poulson, (1892) 8 T.L.R. 725 
(the defendant was found to have discharged the onus in a case where bales 
were let down by a crane and fell on the plaintiff). See the remarks of 
Prof. Bohlen, as to the distinction that ought to be made in casting the 
onus on the defendant between proof of facts within his knowledge and 
proof of absence of his negligence; 50 Har. L.B. at pp. 1239, 1240, 
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Where a person going along a highway was injured by the fall of 
a barrel of flour from out of tho window of the defendant’s warehouse,7 
or by the fall of a brick from the defendant's rtiilway bridge;8 where 
the defendant’s liorso dashed through a street with his cart unattended 
by any person ;0 where tlie defendant’s horse wh'de drawing an omnibus 
kicked and liurt a passenger and the panel showed marks of kicks ;10 
where injury was caused by a collision of two trains belonging to the same 
company,11 by the derailment of a railway carriage,12 by the sudden 
and violent stoppingl3 or starting of a train,14 or where a spark from the 
engine set tire to the plaintilT’s premies near the railway line;15 where 
a ship collided while in motion with a ship at anchor;16 where an injury 
was caused by breach ot statutory regulations regarding the use of ex* 
plosives in a mine; 17 where the defendant’s motor ear left unattended on 
a roa<l went <]own-hill presumably by the interference of a third person;18 
wljero a motor car <‘()llided with a lamp-pos^ on the side of a road,10 or 
injur(“d a persem on (he footpath beside a road,20 or dashed into a sUop- 
win<low adjoining a iiighway;2l where in a collision between two ships one 
of them had committed a breacli of statutory regulations,22 or in a colli* 


7 lUfrnr v. lioadlc, (1S03) 2 il. & C. 722; see also Ihigfjs v. O/irrr, 
(IStifi) n'j L..T. Ex. Ifin. 

ft Ki'an\(\j V. L, U. d'- *S'. C. liif. Co., (1^70) 5 t^.B. 411; see also 
Kiippammol v. M. S. ^[, 7ii/. Co., (103(t) 4G L.^V. 452 (fall of a wall). 

!• OoiiUr V. Davies, (1024) 2 K.B. 75; Tolhaitstu v. Davits, (1888) 57 
L.J.Q.B. h02; Dnn v. Davies, (1035) 2 K.B. 2S2. 

10 Simson v. L. 0. Omnibus Co., (IS73) L.K. S C.B. 300. 

11 Skinnr,- \. L. Ik d' f’. IDf- Co., (1850) 5 Ex. 787; Carpuc v. L. B. 
d'- r. By. Co., (1844) 5 Q.B. 747. 

12 Flannery v. IVaUrford d- Limerick By. Co., (1S77) Ir. R. 11 C.L. 
30; Bird v. G. N. By. Co., (1S5S) 28 L.J. Ex. 3; K. 1. B. Co, v. KtrAtrood, 
(1010) l.L.R. 4S Cal. 757 P.C.; Jeu an Bam v. F. I. By. Co., (1024) I.L.R. 
51 Cal. SOI. 

la V. L. T, d- N. Co., (1000) 22 TM..!?. 222. 

11 Metropolitan By. Co. v. Ddancy, (1021) 00 L.J.K.B. 721, 
l.> Seerttary of State for India v. Dworka Prasad, A.I.R. 1027 All. 
340; 7>\ Ik d- C. 7. By. Co. v. Duarakanath, A.I.R. 1035 All. 000. 

I'i The Annot Lyle, (1880) 11 P.D. 114; The Indus. (ISSO) 12 P.D. 
40; The Valdes, (1015) 31 T.L.R. 144; h’trrr.s- N/rdjn A'anV/ntion Co. v 
Bam Kauai, (1030) 40 O.W.N. 033: A.I.R. 1030 Cal, 152. 

17 David V. 7;r(7n»nic Merthyr Coal Co., (1010) A.C. 74: sometimes 
the mere eompliauee with a regulation is not enough proof of the common 
law duty of earo; c.y., Wintle v, Dnstol Tramivays Co., (1017) SO L.J.K.B. 
030 (eoniplianee with rule requiring one light lor a light locomotive not 
enough, ns two lights weu' neeessarv in the circumstances). 
ift Parker v. Ifi/h r, (1020) 42 T.L.R. 40S. 

ii> Issac Walton v. rfl«.d(/ord Molorhus Co,. (1008) 25 T.L.R. 13; 

Barnes Tk D. C. v. London General Omnibus Co., (lOOS) 100 L.T. 115; 
Baijnath Shatr \, Corporal ion of Calcufta, (1032) 30 C.IV.N. 1147. 

20 FUor V, Selfridyr, (1030) 40 T.L.R. 230; .Vcfioiroa v. Stott, 
(1030) 00 L.J. K.B. 357. 

21 Gayler v. Pope, (1024) 2 K.B. 75 at p. S5. per MeOardio, J. 

22 Marsden, Collisions at Sea, p. 5; The Fenham, (1870) L.R. 3 P.C. 
212; seo Bivers Steam Navigation Co. v. Tkam Eanai above. 
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sion of carriages on the road, the rules of the road were not observed 
by one of them,23 or where an aeroplane soon after taking off from the 
ground and going to a height of about 100 ft., crashed to the ground.24 

97. Illustrations of absence of prima facie evidence of 
negligence. —On the other hand, it was held that there was no 
pHma f<(cie evidence of negligence in the following cases. 

Where a horse while being driven on a highway bolted, as horses 
are known to do so without any want of care of the driver;25 where a 
new and untried horse on which the defendant was riding swerved and 
knocked a person on the footpath;! where the wheels of a carriage came 
off and the horses were frightened and bolted and a person in the carriage 
was thrown down;2 where a heavy motor lorry of the defendants skidded 
on a road whicli was greasy owing to the rains;S while the plaintiff was 
working near his employer’s house divided by a passage from the defen¬ 
dant’s house, a ladder inside the defendant’s house from some unexplained 
cause, fell on an upper window and broke it, and the glass in falling hurt 
the plaintiff’s eye; there was nothing to connect the accident wdth the 
defendant in the way of his trade or the management of his household and 
the ladder probably fell by the interference of some persons unknown ;4 
w'here a passenger in a railway station while looking at a time table 
suspended on a wall was hurt by the fall of a wooden plank and zinc roll 
through a hole in the roof w^hich was presumably being repaired by a con- 
tractor;6 where in the course of works carried on over the defendant’s 
railway line by an independent authority, a girder fell on a passing train 
and injured a passenger in it;6 where an electric fan in a restaurant fell 
on a guest sitting at a table;? where the plaintiff, a passenger, while 
on the platform of a railway station was bit by an unknown dog which 
had appeared there an hour before and been kicked out by a porter;8 
where a piece of projecting comice fell on the plaintiff who went to the 
defendant’s house to collect money due to him as it was not shown that 


23 Alexander v. Anderson, (1933) N, I. 158. 

24 Foshrolce-Mohhs v. Airworlc, T^fd., (1937) 1 A.E.R. 108. 

25 Manzoni v. Douglas, (1880) 6 Q.B.D. 145. 

1 namyruick v. (1862) 11 C.B.N.S. 588. It would be otherwise 

if it was a crowded place whei^e a horse was newly tried; see Michael v. 
Alestree, below para. 101. 

2 Mojfatt V. Dateman, (1869) L.R. 3 P.C. 115. 

3 Wing V. London General Omnibus Co.^ (1909) 2 K.B. 652, 663; see 
also Hunter v. Wright, (1938) 2 A.E.R. 631; see however 
McGouan v. Stott, (1930) 99 L.J.K.B. 357, 359, 360. As to the 
accident being due to a defect in a vehicle, like a wheel coming off, 
see Lilly v. Tilling, (1912) 57 Sol. Jo. 59 (C.A.). 

4 Higgs v. Maynard, (1866) 14 L.T.N.S. 332; cf. CoXe v. De Trafford, 
{No. 2), (1918) 2 K.B. 523. 

5 Welfare v. Brighton By. Co., (1869) L.R. 4 Q.B. 693; it would be 
otherwise if a thing fell on a highway as the lamp in Tarry v. Ashton, 
(1876) 1 Q.B.B. 314, and a contractor’s fault is then no defence. 

Daniel v. Metropolitan By. Co., (1871) L.R. 5 H.L. 45. 

7 Cates V. Mongini, (1917) 19 Bom.L.E. 778. 

s Smith V. G. E. By. Co., (1868) L.R. 2 C.P. 4. ; 
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the (hfoiuliint was aware or ought to liave been aware of the defect ;0 
where a IdacUboard wliicli a pupil-teacher was using fell down and hurt 
one of the scholars owing to the pegs of the easel not fitting well;10 
wliere a pupil ins'ule a school of which the defendant was headmaster w'as 
injured by a golf-ball hit by a fellow pupil from an adjoining play- 
''round;!! where a prisoner was burnt to death by some unaccountable fire 
in a cell where there was no stove and no matches.l2 

98. Illustrations of prima facie evidence of causation or 
absence of it.—Similarly on the (lucstion ol‘ causal connection, 
tlic following aiH' some illustrations of the application of the 
priucii)lc : — 

It was held that whore two ships collided, the stranding of one of 
them soon after eould be treated as the result of the eolUsion.13 On the 
other hand in Mdropolitnn Jlif. Co. v, JaclcsonM the plaintirff alleged that 
tlie servants of the ilefendants, a railway company, allowed the carriage 
in which ho was seated to become overcrowded and he got up and went to 
the door to prevent more passengers entering it. .lust then the train 
started and he put his hand on the door lintel, when a porter closed the 
door from outside and the plaintiff’s lingers wore caught and crushed. It 
was held that there was no evidence of a causal connection between the 
negligence of llie defendant in allowing over-crowding and the plaintiff's 

injury. 

99. Burden of proof of causation.—hen the i^laintiff pro¬ 
ves initial negligence of the (Iclciulant, it is lor the (.lolcndant to 
prove that tlie causal connection was interrupted by a third 
party's or the plaintiff's own negligence.^'’ Hut if the plain¬ 
tiffs ease itself discloses such facts, it is for him to make out 
the continuance of the causal relation, and unless he does so, 
the defendant is not called upon to establish a defence like con¬ 
tributory negligence.^® 

100. Illustrations of prima facie evidence of contribu¬ 
tory negligence or absence of it.—The following are some 
illustrations of prima facie evidence of eontrihutory negligence 
or the ahsoiiee of such evidence. 


a Pritchanl v. Pi to, (1017) 2 K.B. 173; see Pm/hhie v. Cn.'f.'ranialh', 
A.T.K, 10:13 Bom. 4G5. 

10 Crisp V. Thomas, (ISOO) 03 L.T. 750. 

11 La7}ohom v. Goicrtiors of IVclliiujhorouoh Sx'hool, (1032) 101 B.J- 
K.B. oK!; iibovo vu'i'• ■!*’• 

1'.; MrKni:ic v. Chilliwnvl- Corporntlon. (10V2> .\.C. SSP. 

Ki The raltifliiia. (1925’) P. 40. 50. 

I t {1,S77) 3 A.C. 103. 

ir. Smith V. L. .(■ S. TT. 7?i/. Co.. (1S71) L.P. 0 C.P. 14. 

IR Wahclin v. L. .f- S. IT. F;i. Co., (1880) 12 .\.C. nt pp. 47, 48; Davcy 
r. L. <f- S. IT, Fit. Co.. (1883) 12 Q.B.D. 70. 
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In Bridof’s v. North London By. Co.,17 it was held that the 
facts negatived contributory negligence. The name of a railway 
station was called out and i:ninediately afterwards passengers 
were told to keep to their seats, A passenger in the last carriage 
wliich stood off the platform attempted to get down and fell on a 
heap of hard rubbish near his carriage. It was then dark and he was 
near-sighted. It was held that the calling out of the name of the station 
amounted to an invitation to alight and was 'prima facie evidence of the 
negligence of the railway company being the cause of the injury. In 
North Eastern Bailway Co. JVanless,!^ a level crossing gate being open 
was held to be a notice to tlie public that the line was then safe for cross¬ 
ing and a person who attempted to cross tlie line and was injured by a 
passing train could recover. In Dublin, Wicklow and Wexford By. Co. v, 
Slatteryyy^ where a person who had to cross the line near a railway 
statiion for buying a ticket was run over by an express train at night-time, 
it was held that evidence to the effect that the train entered the station 
without whistling as required by the rules, was prima facie enough to go 
to a jury. On the other hand in Cotton v. TFood,20 it was held that the 
fact that the driver of the defendant's omnibus who was driving at 
a moderate pace and on the proper side of the road, was seen to have 
■ turned back to speak to the conductor was not enough to show that his 
want of care was the cause of a person being knocked down by the bus. 
In Wakelin v. L. ()’• B. W. By. Co .,21 the facts that a person was found dead 
at night on a railway line in a level-crossing and the train did not whistle 
were not by themselves proof of any negligence of the railway company 
or its causal connection with the accident. 

101. Historical development of the law of negli¬ 
gence.—The principles of liability for negligence came late into 
the English law .22 The Roman law had several centuries 
before developed its rules as to cxdpa, and notwithstanding 
their adoption hy mediaeval writers like Bracton, English 
courts preferred to grope along and find their own way. The 

17 (1874) L.R. 7 H.L. 213; see also Sharpe v. Southern Bailway Co., 
(1925) 2 K.B. 311. 

18 (1874) L.R. 7 H.L. 12; see also Daya Shankar v. B. B. 4 - C. I. By. 
Co., A.I.R. 1931 All. 740; B. N. W. By. Co. v. Matukdhari, (1937) I.L.R. 
16 Pat. 672: A.I.R. 1937 Pat. 599. 

19 (1877) 3 A.C. 1155; Davey v. L. 4' S. W. By. Co., (1883) 12 Q.B.D. 

70; 11 213; see also Smith v. S. E. By. Co., (1896) 1 Q.B. 178. 

20 (1860) 8 C.B.N.S. 568. 

21 (1886) 12 A.C. 41. For other illustrations see Mersey Docks and 
Harbour Board v. Prooter, (1923) A.C. 253; Kearney v. Great Southern 
and Western By., (1868) 18 L.R. Ir. 303; Delany v. Dublin United Tram- 
ways Co., (1892) 30 L.R. Ir. 725; cf. Cullen v. Dublin United Tramways 
Co., (1920) 2 Ir. R. 63; Jones v. G. W. By. Co., (1930) 47 T.L.R. 39. 

22 On this subject see P. & M., Vol. II, p. 470; Holdsworth, Vol. II, 
p. 50; Vol. Ill, p. 375; Vol. VIII, p. 446; Wigmore, Anglo-American 
Essays on Legal History, p. 474: Selected Essays on Torts, p. 1; Street, 
Vol. I, Chap. XIII; Winfield, 42 L.Q.R. 37, 184; Winfield and Goodhart, 
49 L.Q.R. 359. 
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Aimlo-Silxoii hiws^-^ were too erude and primitive to make dis¬ 
tinctions In-tween intention, nedi.u:ence and accident. They 
[)e]onu' In a. staye of civilisation when the ‘blood-fend’ and 
noxal sniremh'i-' were in vo^iie, and liability to suffer venge¬ 
ance at the hands oi‘ the injured or l\is kindred or to make 
reparation to tlieni Avas determined bv the instincts of veivm- 
ance and superstition rather tlian l>y notions of culpability 
known to a later aue. This must be understood with the reserva¬ 
tion that in a simph* aiul rou'j:Ii age the injuries for Avhich 
l)unishinent or reparation was demanded would lie mostly acts 
ot intentional viohnet' and wliere tliey were unintentional, they 
would have l»een the result of obviously dangerous acts.-'* By 
the tiiirteenlli century, tlie King's courts liad been established 
and tiunr prot-edure Iiad come under the inlluenee of more 
civilised ideas. 'I lu* result ol this inlluenee appeareil first in 
the sphert' of criminal resp()nsil)ility when self-defence or mis- 
adventun* was recognised as a ground for ])ardon. and later, as 
a. ground ot defeiuH'. In course of tinu*. t-ivil liability in tres- 
])ass A\as also mitigated by su(*h deienees as st'lf-ilefence, act 
ot (lod, act of a third i>arty. iilaintitTs own fault; but the 
notion that misadvc’iiturt' t>r inevitable accident was no excuse 
lingtM’ed long. This i>lu'nomenon has luH*n already explained 
and had the ('fiVel of retarding the growth of the doctrine of 
negligence. Tlie doctrine however made its way into the law 
b\ an indiia'ct and circuitous route. The defences of act of 
(dod or a(*t ol a tiiirtl party were pleaded under the issue of hiot 
guilty l)y way of showing that the trespass was not direetlv or 
proxiniately connected with the defendant's act. At a later 
time they were s)>ecially pleaded. The recognition of these 
grounds ot defence and the consequential inquiry into the 
directness or ]iroximily ot damage naturally directed atten¬ 
tion to the question of Avant of eare in eansing the damage. But 
it AN as really the actions on the ease that made a definite eoutri- 
hntion to the laAv ol nogligenee. In these actions it was eon- 
sidoied necessary on the analogy of the action of trespass to 
show tliat the net eoinidained of was nnlawfnl. This was done 


■ • ^ *'rgar(l to of those ai*ts. flio Aiiglo-Pnxon laws attempt- 

oc 0 ( 1110 (ho (logioo of oaio, r.o., as to oai rving sponrs; boloAV, Chap. 
para. 14 . . t t 
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by alleging that the act was a breach of some duty recognised 
by law, e.g.. duty of a common carrier under the custom of the 


realm to receive goods and carry them safely, duty of a land- 
owner under prescription to provide a fence, duty of a public 
officer like a sheriff to return a summons. The next step was to 
regard an assumpsit or undertaking as sufficient to found a 
cause of action for breach of duty, as in the old actions against 
a bailee, farrier or artificer.^e it is obvious that in these actions 
the modern concept of negligence lay hidden under mediaeval 
trappings. By the seventeenth century it had hegun to 
assume its modern form and terminology-. In I6OI1 Coke used 
the word ‘negligence’ in connection with the lo.ss of goods by a 
bailee. In the famous ease of Coggs v. Bermrd,^ it became 
the subject of a great deal of discussion. The next and last 
stage in the evolution of liability for negligence was when an 
action on the case was allowed against a person who caused 
damage not merely by breach of a duty imposed by law, cus¬ 
tom or prescription, or undertaken by him, but by an improper 
or negligent performance of his projects and undertakings.^ 
In Mu hacl v. Alestree,‘^ a per.son who tried an unruly hor.se near 
a thoroughfare was held liable on the ground that “it was his 
fault to bring a wild horse into such a place where mischief 
might probably be done by reason of the concourse of people.” 
Thus, through the actions on the case the law got the principle 
that negligence was a breach of duty of care towards the plain¬ 
tiff, and its corollary that when there is neither duty nor breach, 
the harm suffered is inevitable accident which creates no lia¬ 
bility. Prom these principles certain cases like cattle-trespass 
stood out as exceptions but were co-ordinated into a single cate¬ 
gory by- Justice Blackburn in RyJands v. Fletcher.^ Alongside 
of the development of these principles the standard of care was 
also gradually evolved. The enquiry into the proximity 
of the damage directed attention to the character of the damage 
instead of the culpability of the actor and accounts for the 
objective test that the damage should be such as could have 


25 Above, Chap. I, para. 12. 

1 Countess of Shrewsbury's case, 5 Co. Rep. 13b. 

2 rnos) 2 l,a. Raym. 909; 1 Sm. L.C. 197; above 
n Street, Vol. I, p. 189. 

4 0676) IlTent; 295. “ - -- ' 


paras. 5 and 61. 


5 Above, Chap. VI, para. 83. 



572 


TIIK LAW OF TORTS. 


[Chap. XIV 

l)Ocii foroscoii by a prudent person. This test was implicit in 
the older authorities and formulated by Tindal, C.J., in 
Vauffhan v. Mcnlovc.^ Tlie further development of the law on 
this sulijeet by way of analysing the issues of negligence and 
causation and distinguishing between the tests applicable to 
them is the work of judges and writers within the last fiftv 
years during whieli a great deal of study lias been devoted to 
this topic in England and the United States. 




0 (ISo?) Bing. X.C. 408; above pnra. o. 



CHAPTER XV. 

ABSOLUTE LIABILITY. 

1 . Absoluts liability.—This phrase has eouie into vogue 
in the modern law of torts to mean liability without fault, 
i.e., without intention or negligence. Liability of this kind is 
exceptional under the common law as the ordinary laile is that 
a j)erson is liable only for harm due to his intention or negli¬ 
gence and not for other kinds of harm which would be merely 
inevitable accident. Except where it is a relic of history as in 
the case of trespass to land,i such liability rests on the principle 
that a person engaging in an ultra-hazardous work or activity 
from which injury to others is likely to result notwithstanding 
his reasonable care should pay for such injury. The princi¬ 
ple has not been formulated in this broad form in the cases of 
absolute liability in England,^ as they have come into the law 
at different times and in varying forms. But they will, how¬ 
ever, on examination be found to rest ultimately on some such 
principle of policy. For instance, the rule as to cattle-tres¬ 
pass,^ one of the oldest cases of absolute liability, is capable of 
this explanation. A person who keeps cattle may not be able 
with reasonable care to prevent their straying and doing damage 
occasionally to his neighbour's crops but it is just and conducive 
to the interests of agriculture that he should pay for the 
damage. The rule as to vicarious liability of employers,^ one 
of the modern instances of absolute liability, can be similarly 
explained. Employing servants or agents in business or indus¬ 
try is in present conditions necessarily attended with risk of 

1 Above, Chap, rv, para. 19. 

2 It has been formulated in the Draft Restatement, 1935 Chap 20 
‘An ultra-hazardous activity is one which (t) necessarily involv4 a risk of 
serious harm to person or property which cannot be eliminated bv tho 

utmost care and (w) is not a matter of common usLe-” 
5 520. Instances are the use of explosives for blasting, drilling of oil wpIIq 
resulting in oil overflowing and injuring lower lands. Acts of God or of 
man are not defences; see above Chap. VI, paras. 80 and 81, 

3 Above, Chap. IV, para. 24. 

4 Below, Chap. XVT, para. 15. 
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injury duo to their negligence or mischief which their employer 
CiUiiiot avoid with all possible care and he is therefore regarded 
as an insurer of otliers against such injuiy. A similar reason 
also lies holund his liability to his workmen under the Work- 
nuni’s Compensation Act.® 

2. Instances of absolute liability under the common 
law.— (i) Ijiability of common carriers and innkeepers for loss 
of goods entrusted to them. This will be presently considered, 
(n) ljial)ilily for trespass by entry on land. This is only abso¬ 
lute in name but not in reality and is explained by historical 
reasons.® {Hi) (\ittledrespass7 (/u) Ijial)ility for conversion 
under tlu' rule in Hollins v. Fowler.^ (r) Subsidence of ad¬ 
joining land due to excavation on one's own land.® (lu") The 
rule in Iitihinds v. Pl( feho’.^^ Wo have seen that the liability 
under it is not wholly al>solute or independent of negligence, 
(rn) The I'ule in Ilulton y. Joncs}'^ (viii) Employers'liability 
for wrongs of tlieir .servants. It is discussed in the next 
Clia])ter. 

3. Instances of absolute liability under statute.—(a) Lia¬ 
bility ol em]>loyers undei* the Workmen's (\)m]iensation 
Aet.^- (b) Ijiability ot the owner ol aircraft in England under the 
Air Xavigation Acl.i" These two Acts have lu'en noticed in the 
Chajtter on liodily harm, but the latter of tliem applies to 
damagv to i>ro|ierly as widl as to person caused l\v the flight of 
aii'cralt. The tendency ol modern legislation is in the direction 
of making liability absolute in tlie ease of dangerous Avorks, but 
legislation like the Factories Acts adopts also the alternatiA’C 
method of regulating the management of such Avorks and defin¬ 
ing in detail tlie standard of care re(|uired in partictilar 

cnse.s.i4 


s .Miovc. cimp. IT. para. S. 
r> Aliovc. Ctiap. TV, pnrn. 10. 

7 Above. Chap. TA\ pava. 24, 

8 Above, Chap. V. para. 54. 

0 Above, Chap. VT, para. 2S. 

n> Above. Chap. VI, para, 04 and Sa. Dr. AVintiehl regards it onlv 
ns ‘strict liability’; Law of Tort. Chap. XTX. 

I t Above Chap. VTT. paras. 17 and IS. 

V2 Above, Chap. II, para. S. 

Above. Chap. IT. para. 10. 

II Below. Chap. XVIT, para. 2. C/. the aermnn Civil Code as 
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4. Rules of strict liability. —In certain eases the duty of 

care is personal to the actor in the sense that he will be liable 
for the want of care of an independent contractor. This how^ 
ever is quite dinercnt from saying that the liability for breach 
of this duty is absolute or independent of care. Instances of 
such duties are those of an occupier of premises to an invitee,^® 
of persons doing work on or near a highway" to avoid creating 
a nuisanco.iG instances will he considered 

later.^^ 

5. Comtnon carriers.—A commou carrier is a person en¬ 
gaged in tlie business of transporting for iiire property from 
place to place by land, Avatcr or aipi® for all persons indiseri- 
mmately.io A railway company or tbe proprietor of a stage¬ 
coach IS a common carrier on land. The owner of a ‘general 
ship, 20 ic., a ship wliicli offers to carry for all persons during 
a particular voyage, is a common carrier on water. If he re¬ 
tains control of the ship, he is a common carrier even though he 
lets it out under a contract or eharterparty to another.21 The 
charterer is in law the carrier if he has the control.22 A mere 
carrier of passengers, e.g., the owner of a taxi-car is not a com¬ 
mon carrier, though he will be liable as .such in respect of the 
goods or luggage of a passenger.23 a person who carries 
another’s goods by special contract and does not profess to 


railway companies and owners of factories for per- 
sonal injuries; Schuster, German Civil Law, pp. 159, 344. ^ 

15 Above, Chap. XIV, para. 18. 

16 Above, Chap. VI, paras. 13 and 14. 

17 Below, Chap. XVI, para. 6. 

18 Asla7i V. Iinperial Airways, Ltd., (1933) 149 L.T. 276* We^f. 

wwsfer BanJc, Ltd. v. Imperial Airways, Ltd., (1936) 155 LT 86* 

2w oTthe ^ WcNair’, 

19 Indian Carriers Act, III of 1865, S. 2. 

20 Morse v. Slue, (1671) 1 Ventr. 190, 238: 2 Lev. 69. 

21 Fenton v. Dultlin Steam Pacicet Co., (1838) 8 LJOB 28 

22 Colvin V. Ne,cherry, (1830) 8 B. & C. 166; see also' the' CarriaM of 

Goods by Sea Act, XXVI of 1925, Art. 1 (a). c,arriage of 

23 Macrow y. G. W. By. Co., (1871) L.R. 6 Q.B. 612, 618; G. W Bv 
Co V. Bunch, (1888) 13 A.C. 31; Wilkinson v. L. # T, By Co nQ^ 7 ^ ^ 

p V, C1922) 38 T.L.E. 678; Vo^er t G IF 

B?/. Co., (1928) 1 K.B. 340; India General Navigation By Co v rn 7 
Chandra, (1913) I.L.E. 41 Cal. 80: 17 C.W.N. 970 ; gi ^ 

Bengal 4'N.W. By. Go., (1909) I.L.E. 36 Cal. 819: 13 C.W.N. 8^! 
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cal ly the goods of any member of the public, aud a forward¬ 
ing agent who merely collects goods for transmission by rail- 

wav2^ are not common carriers. The Postmaster-General in 

« 

KnglaiuP and the Government of India^ are not common 
cai riers in respect of the letters or goods carried. 

6. Liability of a common carrier.—Under the common 
law of ihigland, or as it was said, “the custom of the realm,” 
the common carrier has certain special obligations. In the first 
place he is hound to receive goods tendered for carriage,^ and 
is liable in damages lor refusing to do so without lawful justifi¬ 
cation,^ cjj.y non-payment of reasonable hire, inconvenience 
like want of room, unfitness or dangerous cliaraeter of the goods 
to he carried. Heeondly, he is liable to answer for the loss of or 
damage to tlu' goods accepted foi‘ carriage in all events except 
the act of God, the act of the Kings enemies, or inherent defect 
in tlie goods carried.^ Besides those special defences he may 
rel\' on g(*nernl defences. Thus, on the ground of imminent 
necessity, a shipowner is not liable if he liad to jettison or 
throw overlioard cargo for saving other cargo or the ship itself 
in a storm.® A carrier can ]dend tlie ]>laintiff's fault, e.g.y 


21 lAvcr AlJcaU Co. v. Johnsou, (1S72) L.U, 0 Ex. Inpate v. 

Christic, (IStO) ,1 C. & K. 01; Fapan v. Green, (1020) 1 K.B. 102; Belfast 
Bopnrork Co. y. JiusheU, (lOlS) 1 K.R. 210; G. N. Bp. Co. v, L. E. P. 
Transport, (1022) 2 K.R. 742; India General Navipation <0 Bp. Co. v. 
Del-hari Tea Co., (1023) I.L.R. 51 Cal. 304 (P.C.); 51 I.A. 2S; Dhar v. 
Ahmad liier, (1033) I.L.R. 00 Cal. S70: 37 C.W.N. 550. 

2 r> Sutton V. r/ern'. (ISOO) 15 A.C. 144; Atdridpe v. G. TT. Bp. Co., 
(1S04) 15 C. R. K S. 5S2; Xupent v. Smith, (1S70) 1 C.P.R. 10, 423. 

1 T.anc v. Cotton, (1701) 1 Ld. Ravm. 040. 

2 Indian Carriers Act. S. 2; Footwear Co. v. Secrefary of 

State, A.T.l?. 1033 All. 400: 1033 A.L.J. 700. 

c* G. X. Bp. Co. V. L. F. P. Transport, (1022) 2 K.R. 742, 753; Jo/in^on 
v. Midland Bp. Co., (1S40) 4 Ex. 307; G. TT. Bp. Co. v. (1800) L.R. 

4 II.L. at p, 237. Ho is, however, bound only to carry goods which he 
nsually professes to carry. 

•i‘ Crouch V. L. X X.^ir. Bp. Co. (1854) 14 C.R. 255; ho is also liable to 
mdictment; Po.vi* v. Shipton, (1838) 1 P. & H. 21. The duty is also to 
receive a passenger; Clarke v. West Ham Corporation, (1000) 2 K.B. 858. 

o Forward, v. Pittard, (1785) 1 T.R. 27, 33; Phar v. PmJP. 

(1033) T.Tj.R. 00 Cal. 870: 37 C.W.N. 550. It is on the carrier to make 


out these defenees; nbovo, p. 448. 

0 The right of tho owner of tho jettisoned cargo is only to claim 
general average contribution from tho ownors of the cargo saved including 
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damage due to improper packing,'^ or fraud, as where a con¬ 
signor conceals the value® or the nature® of the goods or avoids 
payment of fare.^® But he cannot rely on the defence of in¬ 
evitable accident or plead that there was no want of due care. 
Unlike a private carrier of goods or a carrier of passengers, he 
is liable, as on an absolute warranty of fitness of the carriage or 
the sea-worthiness of a ship,ii for loss or damage due to latent 
■defects not discoverable by due care. He is also liable for loss 
hapi^ening without his fault, as by a theft or robbery. He is not 
however liable for pecuniary loss sustained by the owner owing 
to unavoidable delay in the carriage or delivery of the goods 
unless it amounts to a breach of any express contract.^^ His 
-absolute liability begins when he receives the goods preparatory 
to their carriage and continues when he keeps them during the 
transit or after arrival and pending delivery.^® But where the 
carriage is over and the goods arrive at their destination, he 
is thereafter liable as an ordinary bailee and not as a common 
carrier, if he has given notice to the consignee and the latter 
has delayed or refused to take delivery.^^ 

7 . Act of God.—The phrase ‘act of God* was defined in 
Nugent v. Smith ,as an accident that is due to natural causes 
directly and exclusively without human intervention and that 
could not be prevented or averted by the exercise of reasonable 
care. In that ease a shipowmer was sued for the loss of the 
plaintiff*s mare which being shaken during a storm got so 
frightened that it struggled and hurt itself and died. He was 
held not liable because the damage was due to an act of God 
and also the inherent defect or vice of the thing carried. A 


the ship itself: Carver, Carriage of Goods by Sea, pp. 18. .515: .see also 
Svm.s ^ Co. V. Midland 'Ey., (1913) 1 K.B. 103; Springer v. G. W. Bv Co 
(1921) 1 K.B. 257. ’ 

7 G. W. Ey. Co. V. Bunch, (1888) 13 A.C. 31. 


8 Miles V. Cattle, (1830) 6 Bing. 743; M^Cance v. L. ^ N. W. By Co 
7 H. & N. 477. * 


Cahill V. n. # N. W, By. Co., (1861) 10 C.B.K-.S. 154. 

10 Keys V. Belfast By. Co., (1859) Ir, R. 8 C. L. 167; 9 HLC 556 

11 Dixon V. Sadler, (1839) 5 M. & V?. 414; 8 AT. & W. 895 ’ ‘ 

12 Taylor v. G. N. By. Co., (1868) L.R. 1 C.P. 385. 

13 Mitchell V. Banc. ^ Y. By. Co., (1875) L.R. 10 Q.B. 260. 

14 Chapman v. G. W. By. Co., (1880) 5 Q.B.D. 282. 

15 (1876) 1 C.P.D. 423, at p. 4^, per James, L.J. 
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tempest,a cyclone,an unuMial fall of snow,^® a fire caused hy 
lightning,^^ have been held acts of God; but not a fire due to an 
act of man, a theft, a robbery, or an accident in the course of 
navigation to which natural causes might also have contributed 
as where a vessel was steered on to a shoal during a fog 2® The 
defence here is thcrefoie narrower than in the case of absolute 
liability under Ryhtnds v. Fletcher .The liability of 
the common carrier for loss due to theft or robbery 
was originallv rested on the rule of the mediaeval common law 
thai a bailee was absolutely liable to the bailor because he alone 
could sue the Ihief^^ or other pei-son wlio took away tlie goods. 

On llie otlier hand where the loss was due to natural causes 
or the act of the King's enemies the bailor could stie none and 
tlu' bailee was therefore not liable to the bailor. In Cofiys v. 

Holt, C.J., abandoned the mediaeval rule as regards 
I)ailees in general and held that they were liable only for negli¬ 
gence; but he retained it for common carriers on a ground of 
policy, viz., that otherwise they would collude with thieves and 
robbers and bring about loss to the owners. A century hence, 
Tjord Mansfield held in Fonvard v. Pittard,^^ that a shipowner 
was liable for loss due to an accidental fire and was in the nature 
of ati insurer against accidents other than such well-kimra 
oecurrenees like a tempest or an earthquake. He observed that 
such a rule was required “for preventing litigation and the neces¬ 
sity of going into circumstances impossible to be unravelled." 
In a later case,^^ Best, C.J., observed that it would be dangerous 
to allow the defence of inevitable accident to a carrier because 
he and his servants who would usually be the only witnesses 
could easily disprove negligence and escape liability; but there 
was no such danger in allowing proof of such occurrences as a 

16 Fufjent V. Smith, above; JSiver Wear Commissioners v. 

(1877) 2 A.C. 743. 

17 Surendra v. Secretary of State. (1016) 25 C.L.J. 37: 38 I.C. 702. 

18 Briddon v. G. N. By. Co., (1858) 28 L.J. Ex. 51. 

10 Fomrard v. Pittord, (1785) 1 T.R. 27. 

Xiirr Oo. v. JoTimson. (1874) L.K. 7 Ex. 267; 9 Ex. 338, 

20 -n Abovo Chap. \T, para. SO. 

-1 On this subject, see Holdsworth. Vol. TIT. p. 343: Holmeei. Com¬ 
mon Law, 96. 

22 (1703) 2 JA. Ravm. 909; 1 Sm. L.O. 175. 

23 (1785) 1 T.K. 27. 

24 BiJnf V. ffomc. (1828) 5 Bing. 217. 220. 
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storm known to a large number of people. In that way the 
scope of the defence of ‘act of God’ underwent a process of 
contraction to suit new grounds of policy. The rule of liability 
of the common carrier is an interesting instance of the observa¬ 
tion of Holmes that “ancient rules are often maintained by new 
reasons more fitted to the time being found for them, and they 
gradually receive a new content, and at last a new form, from 
the grounds to which they have been transplanted. ”^5 

8. King’s enemies. —The phrase refers to public enemies 
with whom the Sovereign is at war,^ but not to private depre¬ 
dators, or robbers.2 But pirates at sea are regarded as public 
enemies.^ A riot or insurrection on land is not an act of the 
King’s enemies,^ unless it assumes the proportions of actual 
belligerency/'’ This defence like the others is not of any avail 
if the loss caused by the King’s enemies was due partly or 
wholly to the carrier’s negligence® or other wrongfid act, e.g., 
his deviation from the usual way."^ 

9. Inherent defect in the thing carried.— A carrier was 
held not liable where a bullock escaped from a railway truck 
without the fault of the carrier and was killed,® or where a mare 
was injured by struggling from fright in a storm.® He is not 
liable for the ordinary wear and tear of the goods in transport¬ 
ation, decay of fruits, spontaneous combustion of articles, the 
breakdown of a railway engine in transit,^® damage due to 
sending imperfectly packed goods,^^ dangerous goods entrusted 

25 Common Law, p. 36. 

1 Sussell V. NiemanUj (1864) 17 C.B.N.S. 171. 

2 The Marshal*^ case, Y.B. 33, Hen. 6, 1, pi. 3. 

3 Beven, Negligence, Vol. II, pp. 1068, 1069. 

4 Per Lord Mansfield in Forward v. Pittard, above. 

5 Like the Irish rebellion; Curtis v, Mathews^ (1918) 2 K.B. 825; 
(1919) 1 K.B. 425; or the Irish republican army; Secretary of State for 
WaA> V. M, G. W. By., (1923) 2 Ir. R. 102. 

6 Phillips V. Clark, (1867) 2 C.B.N.S. 156, 164. 

7 James Morrison 4" w Shaw Savill 4' (1916) 2 K.B. 783. 

8 Blower v. G. W. By. Co., (1872) L.R. 7 C.P. 655; see also Bichard- 
son V. N. E. By. Co., (1872) L.R. 7 C.P. 75; Kendall v. L. ^ S. W. By. Co., 
(1872) L.R. 7 Ex. 373. 

9 Nugent v. Smith, (1876) 1 C.P.D. 423; see also Kendall v. L. ^ 8. 
W. By. Co., above; Bichardson v. N. E. By. Co., above. 

10 Johnson V. N. E. By. Co., (1888) 5 T.L.R. 68. 

11 Barhovr v. S. E. By. Co., (1876) 34 L.T. 67; Gould v. 8. E. ^ Chat. 
By., (1920) 2 K.B. 186, 191, 192; Baldwin v. i. G. 4r D. By. Co., (1882) 9 
Q.B.D. 582. 
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without notice of their danger and the precautions required to 
carry them.^^ 

10. Liability of common carriers in India. —The above 
rule of absolute liability of common carriers has been held to 
apply in India also.^^ 

11. Limitation of liability of common carriers.— Both in 
England^^ and in India^® the liability of common carriers has 
been modified by statute with the result that except in special 
cast's tiieir liability is only for negligence. Besides it is in 
practice limited by special contracts^® between the parties, c.g., 
bills of lading or notices or advertisements put up by the carrier. 

12. Innkeepers.—An inn includes a hotel, tavern or public 
house wliere guests are received,but not a coffee house, board¬ 
ing house, a refroslimont bar, lodging house, nor a place where 
selected persons are enti'rtained for a short season during the 
year.^® Thke the common carrier, an innkeeper is bo\ind, in the 
first ]ilaee, to rt'ta'ive a guest and his luggage,^® and secondly, 
to answer foi* loss or damage to the goods of the guest except 
when it is duo to an act of God, the King’s enemies or 

12 Brass v. Maiflaml, (1R56) 6 E, & B. 470. 

i:i Irrawaddy Floiilla Co. v. Bnywandas, (1S91) I.L.R. 18 Cal. 620, 
025 (P.C.): IS I.A. 121; Kttmbcr v. British India Steam Navigation Co., 
(1013) T.L.R. 38 Mad. 041: 25 M.L.J. 162; Sheik Mahamod Bavuther v. 
British India Steam Navigation Co.. (1008) I.L.R. 32 Mad. 05: 18 M.L.J. 
407; Tlajec Ismail Sait v. Messageries Maritimes. (1005) I.L.R. 28 Mad. 
400; Boggiano v. Jra?) Strainers, (1015) I.L.R. 40 Bom. 520: IS Bom.LR. 
126. 

14 Carriers Act, 1830; Mereliant Shipping Act. 1804. S. 502; Carriage 
of Goods by Sea Act, 1024; Carriage by Air Act. 1032: above, Chap. TI. 
para. 11. As to limitation for liability xinder the M, S. Act. for personal 
injuries, above. Chap, II, para. 12. 

Carriers Act. III. of 1865; Indian Railways Acr. 1800, S. 72 (1); 
Carriago by Sea Art. XXVI of 1025; Carriage by Air Act. XX of 1034; 
above. Chap. II, para. 11. 

16 See i?trrr Steam Vai'tV;attV>a. Co.. Ltd. v. Jamuuadas ref.. (10311 
I.L.R. 50 Cal. 472: 36 C.W.N. 120: A.I.R, 1032 Cal. 344 (contract 
exonerating' carrier from liability for his servants' negligence void under 
Carriers Act). 

17 Innkeepers' Liability Act. 1863 (26 27 Viet., c. 41). S. 4: Bac, 

Abr. “Inns and Innkeepers (B)". 

18 Beven, Vol. XI, p. 1034; see also Scar'boroi$gh v. Co^< 7 rore, (1005) 
2 K.B. 805, 813; Sraley v. Tandy, (1002) 1 KB. 206; CnldccMn v. Fiesse, 
(1034) 174 L.T. 362. 

19 Gordon v. Silbcr. (1800) 25 Q.B.T). 401; Brotme v. Brandt, (1002) 
1 K.B. 606 (want of room); Lamand v. Bichard, (1807) 1 Q.B. 541. 
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the plaintiff’s own iault.^® The leading authority on 
the subject is an early case of the sixteenth centurj’^ 
known aB Calye’s case.^i There it was held that an 
innkeeper was liable, first, only if the plaintiff was 
a traveller, not a neighbour or friend who put his goods in 
the inn with the innkeeper’s leave. If he is not accepted as a 
guest the innkeeper is not liable .22 Secondly, the goods must be 
inside the inn. Therefore in the above case the innkeeper was held 
not liable for the theft of a horse which the guest had asked him 
to put out to pasture.23 Thirdly, the absolute liability is only 
in respect of the safety of the guest’s goods and not his person, 
as where he is assaulted by others in the inn. In respect of any 
injury due to defects in the premises, he is liable only like any 
other occupier for want of reasonable care.®* The ancient rule 
of absolute liability has been modified in England by the Inn¬ 
keepers’ Liability Act, 1863,®® which makes an innkeeper liable 
only for a wdlful act, default or neglect in cases of loss of 

goods worth more than £30 and entrusted to him for safe 
custody. 

13. Liability of innkeepers in India.— In India since the 
passing of the Contract Act, the liability of an innkeeper would 
be that of a bailee for negligence.* 

14. Theory that liability under early English law was 
absolute.—It is the opinion of eminent historians in England 
and the United States tha t liability in early English law was 

20 Burgess v. Clements, (1815) 4 M. & S. 306; Morgan v. Bavey, 
(1861) 6 H. & N. 265; Carpenter v. EaymarTcet Eotel, (1931) 1 K.B. 364 
(loss of diamond ring not due to the guest’s neglect though he had failed 
to comply with notice to deposit it with the innkeeper). 

21 (1584) 8 Co. Rep. 32-&; 1 Sm. L.C. 120. 

22 Strauss v. Cotmty Uotel, (1883) 12 Q.B.D. 27; Medawa/r v. Grama 

Hotel, (1891) 2 Q.B. 11; JenTcyns v. Southampton Steam IPaoket Co (1919^ 
2 K.B. 135. ' 

, w 1 A. & E. 522 (liable for loss of a giff 

left in the street); Aria vi Bridge House Hotel, (1927) 137 L.T. 299 (liable 
for loss of a car parked in space outside hotel). 

24 Maclenan v, Segam, (1917) 2 K.B. 325; SamAys v. Florence (1878') 
47 li.J.C.P. 598; Wimlcworth v. Bamen, (1931) 1 K.B. 652 (motor car 
damaged by fro^ due to open garage, innkeeper not liable). 

25 26 and 27 Viet., c. 14; see ShacfclocTc v. Ethorpe, Ltd,, (1937) 4 

A.E.R. 672. 

1 See Whateley v. Palanji, (1866) 3 Bom.H.C.R. (O.C.) 137, a case 
before the Act, where the English common law role was applied; the parties 
were a European guest and a Parsi hotel keeper in the Bombay City. 
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absolute and ‘a man acted at his peril.' This theory was put 
forward by ^laitland and Wigmore and has been adopted by 
Sir William Holdsworth. According to Wigmore, this was the 
feature of English law till the sixteenth centurj^ when it began 
to entertain the modern standard of moral blame or fault.^ 
Similarly Ames observed that “the ethical standard of reasona¬ 
ble conduct has replaced the unmoral standard of acting at one's 
peril.”3 Dr. Winfield has however questioned the soundness 
of these views in an article in the T.aw Quarterly Review under 
the caption “The jMylh of Absolute Tjiability.’'^ The theon' of 
absolute liability rests on certain facts of English legal history 
which are beyond contest, but it is also necessary to understand 
it with certain I'eservatioivs. These facts are. fii’St, that till 
al)Out the thirteenth century when the King's courts had begun 
to function, the law was dominated by instincts of vengeance 
and superstition, and judicial procedure in its modem form for 
determining legal responsibility had not emergedand second, 
that during the succeeding five centuries principles of liability 
were obscured bv the technicalities of foms of action.® It 
was only during the last century that courts formally adopted 
modern tests, that negligence means absence of care of a 
reasonable person, and there can be no liability for damage not 
avoidable by such care. But one may ]>erhaps venture to 
doubt with Dr. Winfield whether the older law really operated 
with anv such severitv as is suggested hv the broad statement 
that a person acted at his peril.*^ For instance, mediaeval autho¬ 
rities spoke of liability in trespass as absolute in the sense that 

it would not admit of anv defence like misadventure or acei- 

« 

dent.® But there is no clear evidence that actions of trespass 

2 Anglo-Amorienn Essnys on Legal History. Vol. TIT, at p. 506: see 

P. and M., Vol. IT, p. 470; Holdsworth, Vol. IT. p. 51; Vol. IH. 
pp. 375 to 388; Vol. AHTT. pp. 446-450. 

2 Moetod Essays on Torts, p, 3, 

4 42 L.Q.R. 37. Srr also Holmes. Common Law, pp. 80-80. His 
theory was that liability was originally based on personal fault and came 
later to be determined by external standards irrespective of fault, 

■> Above, Chap. I. paras. 5 to 8; Chap. XIV, pani. 101. 

6 Above. Chap. It, para. 3; above note 5. 

7 See for instance the reference by Wigmore in A. A. L. H. p. 488 to 
the Lepcs IlcnnH wdueh prescribed n nominal tino in eases of accident, 

8 These terms did not moan what they do now. 'The misadventure of 
this age covers many a blameworthy acP; P. & M., Vol. II, p. 483. 
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were allowed in cases where the facts would, according to 
modem standards, not involve liability for negligence. The 
requirement that the damage must be direct was, as we have 
already seen,® capable of being so understood as to let in ques¬ 
tions of culpability or otherwise. Besides, it must be remem¬ 
bered that in older times cases of accident would have been 
•comparatively rare. Courts were then mainly concerned with 
acts of intentional violence, and were content with a few simple 
rules regulating conduct which was then usually attended with 
risk. For instance, a law of Alfred^® prescribed the mode of 
carrying a spear on one’s shoulder to avoid another being staked 
on it. It laid down that there would be liability for injury if 
the point was three fingers higher than the hindmost part of 
the shaft. In a later age courts had rules about the liability for 
fire starting from a house and for the escape of cattle and 
dangerous animals. It is in the last century when litigation 
relating to unintended injuries assumed great proportions 
owing to mechanical inventions and the conditions of modern 
life, that courts evolved a general rule of liability for absence of 
^ue care in the circumstances. 


9 Above, Chap. XIV, para. 101. 

10 Holdsworth, Vol. II, p. 51; Holmes, Common Law, p. 113 . 


CHAPTER X\'I. 

VICAEIOUS LIABILITY. 

1 . Vicarious liability.—The liability of a person for a 
tort committed by another arises under the common law in two 
ways: (a) authority to commit it, and (b) relationship of master 
and servant. There was a third instance of sucii liability, viz.,. 
r(‘lationship of husband and wife. Under the common law a 
husband was liable for his wife’s tort. This rule prevailed for 
centuries and met its deserved end in 1935 when it was abolish¬ 
ed by the Law Reform (Married Women and Tortfeasors) 
Actd one of the refoims recommended by the Law Revision 
Committee in England.® Vicarious liability may also arise 
under statute,^ e.gr., the liability of emplo 5 ’'ers under the Work¬ 
men’s Compensation Act,'^ of the owner of aircraft under the 
Air Navigation Acts.® The two common law modes of liability 
may now be considered. 

2. Authority to commit a tort.—A person may become 
liable by authorising or procuring another to commit a tort. In 
such ease lie is Mso a joint wrongdoer with the latter® and liabU 
for the tort actually authorised as well as its direct consequences. 
In Gyrgonj v. FipcrP the defendant employed a labourer to 
hea]) n]> rubbish so as to olistruct a right of wav claimed bv 
another person but in suclx a manner as not to touch that per¬ 
son’s wall. But the rubbish being loosi' shingled down against 
the wall. The defendant was hold liable in tiN>spass. The 
authority may be pmdous or sul>sequent. In the latter ease, it 

1 25 & 26 Geo. 5 c. 30 s. 3; Borher v. Funh n. (1037> .1 K.B, 

For :v decision under the older law, see EdwauU v. Vortcr. (1925) A.C. 1. 

- For two other reforms reooinmended by the eommittee and oarrietT 
out by statute, see below Chap. XIX, paras. 29 and 31. 

^ In the U.S.A. there are statutes which provide for communal lia¬ 
bility for 'lynching^ and other forms of mob violence: 49 Hax.L.R. 1362. 
b/. the rules of international law which tuake States liable for damage 
ca.used by their subjects to foreigners. 

4 Above, Chap. II, para. 8. 

R Abovt', Chap. II, para. 10. 

'> Below, Chap. XIX, para. 25. 

7 (1829) 9 B. C. 591. 
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is necessary in order to hold a person liable by ratification ol 
another's act that the latter should have purported to do it on 
behalf of the former and that the former had full knowledge 
of the nature of the act that he ratified.® 


3. Master and servant.—The liability of a master for 
torts committed by his servant without his authority has assum¬ 
ed great proportions in the modem law. The rule is usually 
stated thus: a master is liable for a tort committed by his 
ser\^ant in the course of the latter’s employment.® It involves 
two points, first, that the relationship of master and servant 
exists between them, and second, a tort is committed by the 
servant in the course of his employment. 


4. Relationship of master and servant.—The test of such 
relationship is whether the master has the control or the right 
to control the servant in the manner of doing the work.^® This 
test is satisfied in many usual emplojments like an owner of a 
car employing a driver and also in cases like principal and 
agent, a trading firm and its partnei's, one partner and another. 


A corporation is in relation to its servant his master though the 
control can be exercised only through its other servants or 
agents.^^ The liability of various corporations, trading and 
non-trading, private and public, occupies a large part of the 
case-law on employers’ liability in modern times. If the above 
test is satisfied, it is unnecessary that the servant is paid or is a 
servant in the usual or popular sense. If A asks or allows his 
friend, B, to drive A’s car, A is the master of B in that regard, 


8 Eastern Construction Co. v. National Trust Co., (1914) A.C. 197 at 
p. 213; Marsh v. Joseph, (1897) 1 Ch. 213; Wilson v. Tumman, (1843) 
6 M. & G. 236. Venhatasa v. Srimi^jasachari, (1869) 4 M.H.C.R. 410. 
Rani Shama Srmdari v. Duhhu, (1869) 2 B.L.R, (A.C.J.) 227, 229. 

8 LoAigher v. Fomter,. (1826) 5 B. & C. 547, 554; Barwich v. English 
Joifnt StocJc Bank, (1867) L.R. 2 Ex. 259, 265. 

10 D&nova/n v. LaAm,g Construction Syndicate, (1893), 1 Q.B. 629, per 
Bowen, L.J.; Perforrrmg Right Society v. Mitchell, (1924) 1 K.B. 762. 

11 Mersey Docks and Karhour Board v. Gih'bs, (1866) L.R. 1 H.L 

93. The liability would depend on the relevant statute. For instances of 
local authorities held not liable by reason of statutory provisions &ee 
Fisher v. Oldham Corporation, (1930) 2 K.B. 364 (borough corporation 
not liable for wrongful arrest by a police officer employed by it) • TozelavA 
V. West Sam Union, (1907) 1 K.B. 920 (Poor law guardians'not liable 
for negligence of their officer in discharge of administrative duties) * 
Balthasar v. Rangoon Municipality, A.I.R. 1935 Rang. 439 (city corpora¬ 
tion not liable for acts of a Revenue officer). ^ 
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because A has the right to see that B drives properly and to 
stop his driving if he is dissatisfied with it.^^ If the above test 
is not satisfied, a pei-son is not the master of another thougli he 
employs or pays the latter. Thus a person who employed a 
commercial traveller to take samples of his goods for sale in a 
car owned and driven by the latter and made a payment also 
towards the cost of petrol was not liable as a master for injury 
due to the latter’s negligence in driving.^® ^ Bombay case,^^ 


it was held that a mortgagee of a motor car was not liable for a 
fatal accident due to the negligence of the. mortgagor who re¬ 
mained in possession of the car and plied it for hire. The 
coiitrol may be absent temporarily or in respect of a particular 
work. When a person lent his car to his sen^ant to take the 
latter’s friend to a theatre, he was held not liable for an injuiy 
which occurred during the servant's use of the ear.^® The above 
test has to be applied also to find out which of two persons is 
the master in a particular case. If A has the loan of B’s driver 
to drive A’s car or -.4’s lu)i*ses for a jouniey A is the master of 
the driver during that journey and not B who pays the driver’s 
wages.But if A hires of B, a. livery staltle keeper, a carriage, 
horses and driver, or horses and driver alone to drive his own 
carriage, then B and not A is the master as the right to control 
is presumed to be in the owner of the boi‘ses. This was decided 
long ago in two well-known eases, Laugher v. Pointcr^^ and 
Qu-annan v. Burneff,^^ w’here the owner of a carriage who hired 
hoi’ses and driver of a stable keeper was held not liable for the 
negligence of the driver. On the other hand in ,Tones v. ScmI- 
an owmer of a earriago, horses and harness, who hired a 


12 Pratt T. Patricia (1924) 1 K.B. 48S; Parlrr v. MiJJrr, (192ti) 42 

T.L.R. 408; Broolr v, Bool, (192S) 2 K.B. 578: v. .-titfhwcn. 

(1912) A.O. 844; TFAraWy v. PafriH:, (1837) 2 M. .V W. ti50. 

13 Pgfimfjton v, }\ra^(}\ (1930) 1 A.K.n. 7. 

14 Goolhaiv. Pcfttonji A.I.R. 1935 Bom. 333: 37 Bom.L.K. 410. 

15 Britt V. Galmetfc, (1928) 44 T.L.R. 294. 

10 Dolhovan v. l^inp Construction SptuBcoir, (18931 1 Q.B. *'29: 
Perkin,^ v. Stead, (1907) 23 T.L.R. 433.' 

17 (1820) 5 B. & C. 547. 

18 (1840) 0 M. & W. 409; this is so ptou if ho hnhitimiiy onpifpii 
the same driver; Dewar v. Tasker, (1907) 23 T.L.R. 259; Jones v. 
Liverpool Corporation-, (1885) 14 Q.B.P. 890; Wohloekv. JTm/irrd. (1901) 
2 K.B. 596; 7, B. S. Xavifjatioiv Co, v. B, I. S. X. Xavigotion rV>., A.LR. 
1934 Rang. 185 (hirer of ship not master of eer.ang). 

19 (1898) 2 Q.B. 565- 
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driver of a livery stable keeper was held liable for the driver’s 
negligence. In eases where a person lets out a cab to another 
who pays the former a fixed amount out of his earnings, the 
relationship is prinva facie that of bailor and bailee and not of 
master and servant. But in England, by statute,the regis¬ 
tered owner is placed in the position of a master of the hirer or 
driver. In eases of this kind where there are apparently two 
masters, it is a question of fact in each case as to who exercises 
the control or has the right to do so.^^ A nursing association 
who supplied nurses on payment was held not liable for the 
negligence of a nurse while on attendance on a patient.^^ The 
test of control or right of control is comparatively easy to apply 
for deciding which of two persons is the real employer. It has, 
however, occasioned difficulty in deciding whether a person is an 
employer at all. In Hillyer v. BaHholomew^s Hospital ,the 
Court of Appeal held that a hospital authority was not liable 
for injury to a patient due to the negligence of a doctor and 
nurse in the course of a surgical operation, as it had no right to 
direct the manner of doing the work in the case of a person 
employed for skilled services. The decision in this and other 
eases^^ following it in England has also been rested on the 
ground that the governors of a hospital admit a patient into it 
only on the terms that they are responsible for the employment 
of a competent staff of doctors and nurses but not for want of 


20 In London by the London Hackney Carriage Act, 1843 (6 & 7 Viet., 
•c. 86); outside London by the Town Police Clauses Act, 1847 (10 & 11 
Viet., c. 89); Bygraves v. Bicker^ (1923) 2 K.B. 585; see also Bombay 
Tra/mway Co. v, Khairaj, (1883) I.L.R. 7 Bom. 119. 

21 See above, note 16; see also Bain v. Central Veivnont By. Co., 

(1921) 2 A.C. 412; Bull 4' West African Shipping Co., (1927) A. 

•C. 686; Murray v. Currie, (1870) L.E. 6 C.P. 24; Leggott v. Normanton, 

(1928) 98 L.J.K.B. 145; Clelland v. Bdwcvrd Lloyd, Ltd., (1938) 1 K. 
B.D. 172; Abdnd v. Bauling, (1916) 19 Bom.L.B. 167: 38 I.C. 773; 
Kondwa t. M^s^crijian, (1927) 30 Bom.L.B. 162: A.I.B. 1928 Bom. 91. 

22 Sail V. Lees, (1904) 2 K.B. 602. 

23 (1909) 2 K.B. 820; as to a solicitor employed by a client, see 
Jarmain v. Hooper, (1843) 6 M. & G. 827; Smith v. Keal, (1882) 9 Q. 
B.D. 340; Hewitt v. Spiers, (189^) 13 T.L.B. 64; see also IfniA'ersiiy of 
London Press v, TJnmersity Tutorial Press, (1916) 2 Ch. at p. 611. 

24 Britt V. Galmoye, (1928) 44 T.L.B. 294; Strangeways..Les^nere v. 

Clayton, (1936) 2 K.B. 11; Dryden v. Surrey C. C., (1936) 2 A.B.R. 
536. also Evans v. Liverpool Corporation, (1906) 1 K.B. 160. A 

surgeon is not liable for the faults of the attendant staff* Morris v. 
•Winsbury-White, (1937) 4 A.E.B. 494. ’ 
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rate or skill in the discharge of their professional duties.^ In 
Lindsey County Council v. Marshall,^ the House of Lords re- 
frained from expressing an opinion on these cases and reserv^ed 


it till the question came up for review directly ^ but they held 
tiiat the managers of a hospital or a nursing home would be 
liable for want of care on the part of a doctor or nurse in 
]>erforming administrative or ministerial functions. Therefore 
an action was allowed against a local authority for harm suffer¬ 
ed by a patient on account of the negligence of its doctor in 
admitting her into a maternity home in which another patient 
had suffered some days before from a contagious disease, viz., 
]>uerf)ei'al fever. 


4-A. Criticism of the theory of non-liability of hospital 
authorities.—The view taken in HUlycr's. case^^ and othere 
following it appeal's to be ot)en to the following criticism: (e) 
The test of eontrol or right of control docs not imply personal 
control or a capacity to exercise it. Tf it did. a corporation 
cannot be liable, nor an incapacitated pei'son like a minor or 
lunatic and an idol of a Hindu temple. But such is not the 
law. The master's right of eontrol means no more than that 
his seiwaiit has a dutv to obev his orders if given. It docs 
not iin])ly either a will or eapaeity to give those orders. If for 
instance he has surrendered his right to another or contracted 
not to exercise it, he is still liable for his servant’s wrong. The 
emplovunent of skilled servants is not peculiar to hospital autho¬ 
rities^ and if an exception exists in their case thei'e is no I'eason 
why a railway company should be liable for injury due to 
faulty operation of its engine by its driver, (b) The theory of 
implied contract is, like the similar one on which the doctrine 
of common omplo^Tnent^ was built, open to the objection that it 
is a pure fiction. If thei'e are any grounds of public interest 
for making an exception it should be done by legislation. 


25 (19^7) A.G. at pp. lOS, 12a. 

1 (I9a7) A.C. 97. Tlio d-ecision was also rested on the invitor’s 
liability for safety of the promises. 

2 (1087) A.C. at pp. 107, 124. 

2-n Above para. 4, notes 23 24. 

^ (1937) A.C. at p. 122, per Lord Wright. The reasoning in ITiIsoh 
cV- Clyde CoaJ Co*s case. (1937) 3 A.E.K. 028, below para.. 21. also'seems 
to militate against the view in Ilillyer's ease. 

Below, para. 19. 
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5. Proof of relationship of master and servant . —It is on 

the plaintiff to prove that the wrongdoer was the servant of 
the defendant. It may be presumed on particular facts. For 
instance it was held that where the defendant’s car collided 
with the plaintiff’s van and caused damage, mere proof of his 
ownership of the car supplied pnma facie evidence of the fact 
that the driver was his servant and acted in the eoui-se of em¬ 
ployment.® 


6. Independent contractor. —It is necessary to dis¬ 
tinguish between a servant and an independent contractor. The 
latter is one who undertakes to do a certain work or produce a 
certain result for another but in the actual execution is not 
under the latter’s control,® e.g., a building contractor. An 
employer of an independent contractor is not therefore liable 
for the faults of the latter or his servants. The rule would not 
apply if the employer reserves for himself a right of control or 
actually exercises it.’ To this rule there are the following 
exceptions: (a) The emploj^er is liable if he employs a contractor 
to do an unlawful act. A gas company which proposed to break 
open a public street without lawful authority and employed a 
firm of contractors for the purpose was heid liable for the 
latter’s negligence in doing the work resulting in injurj- to a 
person walking in the street.® (b) The employer is liable if the 
employment of a contractor is improper or negligent, e.g. 
where a person entrusts the work to an incompetent contractor! 
(c) When a person has under the common law or statute a dutv 
which is personal to him, he cannot escape liability by delegat¬ 
ing it to a contractor. Instances of such common law duties 
are the duty of an occupier of dangerous premises to a person 
on the highway,® to an invitee,^® or to the ad.ioining oceupier,ii 
that of an occupier of property to abstain from interfering with 

6 Barnard v. Sully, (1931) 47 T.L.E. 557; lAladhar v. SarUaJ. ATI? 
1937 Bom. 155. a.i.k. 


6 Quarman v. Bit/rnett, (1840) 6 M. & W. at p. 509 

7 Performing Bight Society v. Mitchell^ (1924) 1 KB 762 

Hurgess v. Gray, (1845) l.C.B. 578; Union Steamship Co v 
(1894) A.C. 185. ^ 


; see also .. 
Claridge, 


8 Ellis V. Sheffield Gas Conswmer^s Co., (1852) 2 E. & B 767 

9 Above, Chap. VT, para. 14; see also Corporation of Calmtffn ^ 

Anderson, (1884) I.L.E. 10 Cal. 445. ^ ^o>lcutta v. 

10 Above, Chap. XIV, para. 18. 

11 Above, Chap. VI, para. 61. 
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the support of adjoining land or premises,or from causing 
harm by bringing dangerous things like fire, explosives, wild 
animals on his land,^^ that of a person who undertakes a 
dangerous work in a highway.^^ .To tliis list of duties two 
more must now be added. One of them is the duty of a pei-son 
who undertakes a dangerous work in another’s premises. This 
follows from the decision of the Court of Appeal in HoiieynnlJ 
<0 Siein^ TJd. v. Larkm Bros.^^ The plaintiffs who were 
installini*- a sound-reproduction ai)paratus in a cinema theatre 
einitloy<‘d liu' defendants to take a flash-light photograph of 
the interior of the theatre. On account of the defendants' 


negligene<‘ there was a firo and the i>laintiffs liad to pay for the 
damage to the owmos of the theatre. It was held that thev 
could claim tiio amount they paid from tlie defendants. As the 
taking of a. Hash-light jdiotograph involves a fire and explosion 
it was a dangerous work and the plaintiffs would be liable for 
th(‘ negligence* of their eonlraetois. The other is the duty of 
an employe'i* to liis woiionan to tako due care to ])rovidc compe¬ 
tent fellow-servants, proper machinery and system of work. 
Tliis is tlu* result of tlie decision of tlve House of Lords in 
Wilsons <(• Clifdv Cool Co. v. to he mentioned 

later. Tiio duty may be also under statute, c.cf., the duty under 
th(' Faetori<*s Acts to fence dangerous maelnnen* in a factoiw,^® 
or uiuho’ a iMnnieipal Act to use care to light or fence gravel 
stacked for re])air of a highway.The tendency of Courts and 
Parliament is to extend tlie sphei’e of these special duties and 
thoreliy the ros]ionsibility of employoi’s for the torts of 
contractors.^® The employer will, of eoni'se, not be liable for 
his eonti'a(*1or’s ‘eollaterar or ‘easnaP negligence, that is negli- 


12 Above, Chap. VI, para. 28. 

1^ Above, Chap. VT, paras. 64, 7^: see also -Ifoi/n./? Petn v. Ma The 
Nfjivr, (1025') I.T^.K. 2 Rang. 540. 

14 UoUidoif v. Kotionol Telephone Co., (1800') 2 Q.B. 302. 

(10.34) 1 K.B. 101: see also Matania v. Nat. Proi\ Banl\ (1936) 
2 A.K.R. 633: Mt. Sultan- Bi v. Naiula 7.al A.I.R. 1038 Nag. 206 (cat¬ 
ting a tree is not extra hazardous), 

If*!! (10.3S) A.O. 57: below para. 21. 

it> Crovefi V. ir('m7)or»r, (1808) 2 Q.B. 402: below Chap. XVTI, 
paras. 2 and 4. 

17 Vizapapotam MunieipaJ Council v. Foster, (1917) I.L.R. 41 Mad. 

538. 

19 TIoiiepu'iU (k 5f/em, Ltd, v. TAirhin Bros., (1034) 1 K.B, atp. 197. 
per aiesser. L.J. See above. Chap. XA’', para. 4. 
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gence which is not necessarUy connected with the work entrust¬ 
ed to (the latter; for instance,, he would not be liable if a 

contractor employed by him to repair a house lets fall a tool on 
a person on an adjoining^ liigiiway.^®'* 

6-A. Absence of relationship of master and servant.— 

The relationship is absent in the following cases:_ 

(i) Employer arid mdependent contractor. _This has 

been considered already. 

(ii) Employer and servant of a contractor _The em¬ 

ployer of an independent contractor is not liable for the wrong 
of a servant who works under the control of the latter. This 

would be the case even where the employer lends his servant to 
the latter.^® 


{in) Employer and delegate of a .sej-uo-a#.— An em¬ 
ployer IS not liable for the wrong of a person to whom his 
seiwant delegates his work without his knowledge or authority.20 

(iv) Employer and servant whom he is compelled to 
employ.—An employer is not liable for the wrong of a servant 
whom he is compelled to employ, e.g., a compulsory pilot. 21 

(v) Fellow-servemt.—A superior servant' cannot be 
sued for the wrong done by an inferior sei-vant ivithout the 
former s authority. It is their ultimate employer who is liable 22 
It is on this principle that officers of the Crown are held not 
liable for the faults of their subordinates. The Post¬ 
master-General was held not liable for a theft of parcels bv 
some of his servants .23 As the Croivn is exempt from 


18 a Above, Chap. VI, para. 14, and cases in notes 3 and 4 therein- 

I'enny^,. Wimbledon U. D. 6’., (1899) 2 Q.B. 72, 78; Salmond Tores’ 

pp. 121, 122; Bestatement, $ 426. a-nnona. lorts. 

19 Kowrke v. White Moss Colliery Co.^ (1877) 2 C P D 205- as to 

case of an employer taking- a loan of the conti-actor’s servants, see. Tones v 
Corporate of Lwerpool, (1885) 14 Q.B.D. 890- ;Socie#e MnJit 
JTrancaise v. Shanghai Dock, etc., Co., (1921) 2 A.C. 417 n- 125 T 
134; see also Waldock v. WiniieXd, (1901) 2KB 598- 
Lmdsay, (1891) A.C. 371. v. 

20 Gwilliam v. Twisty (1895) 2 O.B. 84* TTooinhtr^ « d-tt ■ 

(1912) 3 K.B. 308. ; Houghton v. PMTcington, 

21 The Salley^ (1868) L.R. 2 P.C. at o 2m n'l.r. 

are now liable; Pilotage Act, 1913 (2 & 3 Geo 5 c '■ 311 master 

22 Stone V. Cartwright, (1795) 6 T.B. 411 ’ ’ 

23 Lane v. Cotton, (1701) 1 Ld. Eawn. 646- see al<.n n ■ 

P. M. O., (1906) 1 K.B. 178; Kynaston G Vir 33 '. 40 ^ t '"• 
The same rule applies though a superior department of state is incoJoraW 
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suit,the result is that in cases of torts by servants of the Crown 
an action lies only against the actual tort-feasor but not his 
employers. Similarly, the directors of a company cannot be sued 
for the acts of their servants it is the company that is liable. 

(vi) Domestic relations, father is not the master of 
his child, nor a guardian of his ward, unless the child or ward acts 
de facto as servant.^ 

7. Tort committed by a servant in the course of his 
employment.—The liability of a master for his servant's tort 
is usually referred to but not explained by the phrase respondeat 
superior^ let the principal or master be liable. Nor does the 
maxim, qni faait per alium facit per $e, he who acts through 
another is liable as if he acted himsi*lf, furnish the reason of the 
ride of liability in tort. The maxim is usually cited in the law 
ot agency, and is in that context an application of the rule of 
estoppel wliich prevents the principal from challenging the 
validity of contracts or other acts of his agent within the scope 
ot his authority. The lial)ili1y of an employer for an un¬ 
authorised wrong of his servant rests on a different foundation 
and is a rule of convenience and expediency. The test of lia¬ 
bility is whether the wrong committed by the servant is of the 
class ol acts which are expressly authorised by the employer or 
is incidental to such acts, or in other words, whether the wrong 
is an improper mode of doing an act which is autliorised or is 
incidental to sueh an act. To take a simple illustration, A is 
liable if his driver B d]*ove his ear rashly and caused 
injury to another, but not if C, .1 's clerk took the 
('ar out without ..I's or B's knowledge and caused injury 
by ra.sh driving. This is because *4 had authorised B 
inil not C to drive the car. In Beard v. London General 
OmniJuu^ Co.f^ the owner of a bus was held not liable when the 

Iiy statute; Jioper v. Public Works Commissioners, (lOlut 1 K.B. 45; 

Mnckcn-u-Krnncdp v. Jjr Council (1027) 2 K.B. 517. For a stahitorv 

f'xroption. tho Ministry of Transport Act, 1010 (0 10 Goo. 5. o. 

s. 2ii). 

2* Below, para. 27 nnO Oliap. XIX, pnra. 10. 

^25 merVv. nnrnrtt, (1877) .1 Fx. B. 82; TFrir v. ndl, (1878) 3 Fx. 
IF --38. Nor can they be sued for a wrong committed by the company: 
fintish Thomson-ITouston Co. Sicrlinp Jcccssnrics, Ltd, (10241 2 Oh. 33. 

1 V. (1871) .3 N.W.F. 101. 

2 (1000) 2 Q.B. 530; if tho driver allowed the conductor to drive, 
tlie master would be liable for the driver’s breach of d\itv. Kickrfts v. 
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conductor in the absence of the di-iver drove it through some 
by-streets for turning it round for the return journey and in 
so doing injured the plaintiff. Till the middle of the last 
century, the usual instances of employers ’ liability which came 
before the courts were those of negligent performance of the 
servant s work, e.g., bad driving. The liability for servants’ 
trespasses was not recognised except when they were authorised 
or were the necessary consequences of the authorised act as in 
Gregory v. Piper ^ But since then it has received considerable 
extension, and employers have been lield lialile not merely for 
the mistakes or carelessness of their servants but for their tres¬ 
passes to person or property, wilful, malicious, fraudulent or 
even criminal acts, acts done against the express orders or 
instructions of the master and for the servant’s own and not 
for the master’s benefit. The essential condition is, as above 
stated, tliat such acts can be regarded as improper modes of 

performing the authorised acts. Some of these categories of 
servants’ wrongs may be considered. 


8. Conduct forbidden by the employer.— In Limpm v. 
London General Omnibus Co.,^ an omnibus company was held 
liable when its driver raced ivith another bus and drove so rashly 
as to overturn it, notwithstanding the fact that he had been 
given express instructions by the company not to race with or 
obstruct other vehicles on the road. The reason was said to be 
that the driver was employed not only to drive but to get as 
much money as he could for his employers,, if necessary, by 
outdoing their rivals and impressing the passengers favourably, 
and that an employer cannot escape liability on the ground 
of his having prohibited the wrong done by his servant or agent.® 
Similarly, a person was held liable when his sei-vant had, in 
spite of his orders to the contrary, left a carriage and horse 


Ihos. JUlmg, (1915) 1 K.B. 644; sec also Nalini Jlanjan v. Corpomtimi 
Of Caloma, (1925) I.L.K. 52 Cal. 983: 29 C.W.N. 815 (masC I 
not liable when cleaner mth whom the drivei- l«ft the car drov^ if^ 

3 (1S29) 9 B. & C. 591: above, para. 2. 

4 (1862) 1 H. & C. 526; see also Croft v. Alison, (1821) 4 B & Aid 


L.B 


! f Q^b!“97T991® ^ (1865) 


T—76 
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iinatfcTKlod in front of his own house into which lie had i^0Iie 
during’ fiio dinner-interval.® 

9. Fraud.—In tlie leading case of Banoick v. Englush 
Joint Stock BnnkJ a hank was held lialde for the fraud of its 
manager. Wllles, J., made the well-known observation: 

“WitI) respect to the question, whether n principal is answerable for 
tlic act of his agent in the course of his niast-er’s business anti for liis 
master’s benefit, no sensible distinction can be dra^^■n between the case of 
fraud and the case of any other wrong.’’ 

In that (*as<\ the liank manager made a fraudulent rejire- 
sentation to the plaintiff who on the strength of it supplied goods 
on credit to a customer of tlie hank and suffered loss; and in 
doing^io the manager acted in the hank s intercJ^t and for realising 
tile hank’s dues from that eiistomer. Tlie phrase " for tlie master s 
benefit.’' was therefore appropriate to the facts of that ease, but 
was understood in later eases to imply that tlie master would 
not be liable if the wrong was committed not for Ids hut for the 
servant's own lienefit. This view wiis corrected hy tlie House of 
Lords in IJotfd v. Grace, Smith cC* Co.,® wlieiv the defendants, 
a firm ot solieitoi's, wen* held liable for a fraud eommilted hy 
their manager for his own benefit on a client of tlie firm. 

10. Wilful injury to person.—In Scipnovry. (ireeuwood,^ 
a person was held liable for assault and hotlily harm eaitsed 
wilfully by his servant, the eondnetor of an omnibus, who 
viohuitly threw out a passenger whom he considered drunk and 
oft’ensive. It Wivs iiart of Ids duty to keep out jiassengers of 
lliat kind and his conduct amounted only to an excessive or 
imiu’oper iierformanee of it. In Binjctf v. Mntichcsfcr, Slu ffkld 
and Lincolnshire Bif. Co.d® a railway com]mny was hold liable 

jr/m/Hiu/i V. rt-arsoit, (ISbS) }aA\. C.W 121’; see also EiijiAhari 
V. Warrant, (1S07) 1 Q.B. 2-tO. 

7 (18b7) L.K. '2 Kx. 259. The ciiiplover's liability for fraiul or 
(l(‘ccit was rocogiiised long ago: licni v. Xirhoh, (1700) 1 Salk. 289; 
.Irmoifi V. Dflanwnc, (1721) 1 Stra. 505; Sm. L.C,. Vol. 1, :19:1; above 
riiaj). V, paras. 20 ami 00; iloubt was eroattxl bv I’drlt v. Atherton-, 
(1801) 7 n. X' N. 172. 

s (1912) A.t\ 710: Diiwbaiuhi v. J/a/at lAitif, (1922) l.H.K. 50 
(’al. 25S: 27 C.W.N. IS. 

0 (IStU) 7 H. X' N. .‘155: for similar eases soo Lowt v. G. X. Xi/. Co., 
(189.*) 02 ri..l.Q.B. 524; /Tu-tehhis v, TmouIoii Cottnfi/ Couneii, (1910) 
;:2 'r.L.n. 179 ; S/nith v. Xorth Mt fropotifan Trarniroi/s Co., (1891) 55 
.).P. (>:i0; li'Jnttnlrr v. Lotutoit Cointti; Coiineit, (1915) 2 K B. 070. 

10 (1872) L.R. 7 O.V. 415; 8 C.P. MS. 
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when a porter in their employ violently pulled out a passenger 
from a train which was about to start, under a misapprehension 
that he was in the wrong train. In Poland v. Parr <& So 7 is,^i 
a carter in the defendant’s employment was following close 
behind a waggon laden with bags of sugar and driven by one of 
his employers. He saw a boy walking beside the waggon with 
his hand upon one of the bags and gave the boy a blow on the 
back of the neck, with the, result that the boy fell down and his 
foot was injured by the wheel of the waggon. It was held that 
as the carter suspected the boy of stealing the sugar, he had 
implied authority to make reasonable efforts to protect and 
preserve his master’s property and his act was only a mistaken 
and excessive performance of his duties. The employers were 
therefore held liable. On the other hand, a water company was 
held not liable for assault committed by their agent when 
executing a distraint warrant for recovering their water-rate. 
An assault, and much less, violence like shooting^s ^re not 
reasonably ineidental to an authority to distrain. But when 
the defendant, a furniture dealer, sent his manager to retake an 
article of furniture from a customer who had hired it under the 
hire-purchase system and had defaulted in the pa.vment of an 
instalment, he was held liable for an assault committed by 
his manager on the landlady of the house in which the hirer was 
lodging, by forcibly removing her from the furniture.The 
manager’s authority involved the power to remove any obstruc¬ 
tion in the way of retaking the article. Employers have been 
held liable for an illegal arrest or imprisonment by their 
servants.i5 In Gof v. Great No,merri Ry.ie. ^ railway company 
was held liable for an arrest of a passenger by a railway servant 
for non-payment of his fare. On the other hand, in Poulton v 


11 (1927) 1 K.B. 236. 

12 Michards v. West Middlesex Waterivarks, Co. ('1884'! 

660; see also Madley v. L. C. C., (1913) 109 L.T. 16 ^ 

13 Kmsella v. Hamilton, (1890) 26 L.R.Ir] 67 i 

14 Dyer v. Munday^ (1895) 1 Q.B. 742*. 

15 As to the lia^bility of the Government for an arrest by a police offirpr 

below, para. 29. ^ poiice omcer, 

16 (1861) 3 E. & E. 672; for other cases see Moore y Met-nnn vt 

Uy. Co., (1872) L.R. 8 Q.B. 36; Ki^kstall Bretvery Co v v'" 

Co (1874) L.R. 9 Q.B. 468; Van Den Eynde, v. Ulster ly rT 

6 Ir.R.C.L. 328; Percy v. Corporation of Glasgow, (1922) 2 A.C* 299 
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London and WcsUrn Ky. Co./*^ Iho diiltnidauts, a railway 

' ^ 

coinpaio', were held nul liable when a staliau-master detained 
the plaintiff, a passenger, on an unfounded suspicion that he 
look Jiis horse^i in a train without paying for them, as the Railway 
^Vet then in force gave power to railway servants to detain a 
passenger only if he failed to pay his own fare but not that for 
iiis goods.In other words, the slation-marSter had, under the 
circumslancvs wrongly supposed by him to exist, no authority to 
arrest. The Railway Acts now in force in England and in India 
define with iireeision tlie powers of arrest by railway oftieers 
and the circuinsianees and the manner in whieli it can b,e made. 
A railway eoini)aiiy can l)e lield liable only for an excessive or 
mistaken exercise of such powers but not for an unauthorised 
assumption of powers wliich do not exist. Thus in tlie ease of 
a person travelling without a ticket or with a lower class ticket 
in a higher class compartment, the power to arrest arises only 
ii lie refuses to give his name and address or gives a name and 
address wliicli appear to be false.Therefore a }>assenger wlio 
was wrongfully iletained on suspicion that lie travelled in a first 
class compartment with a lower class ticket could not sue the 
railway comjiany.^® In a Bombay case,^^ a suit against a rail¬ 
way company l>y a person who was assaxdted and detained by a 
railway guard on suspicion of his having imi)ropeiiy pulled the 
eomiuunication cliaiii was dismissed as the guard had no autho¬ 
rity to act in the manner ho did, even if the facts supi)osed were 
(rue. On tlie other liand. a railway company was held liable 
wlien a railway constable arrested a pei'son on suspicion of 
felony ^vith(>ut reasonable cause.A bank was hold not liable 
when its manager gave into police custody a well-known trader 
of the same place whom he suspected of fraud in connection 
with a l)ili of exchange.It would be otherwise if an arrest by 


17 (ISOT) L.K. 2 Q.B. 534. 

Tlicrc was a diofum of .Blackburn, J., in this case that the compiuiy 
could not 1)0 Hablo for an arrest which was not within its corporate powers. 
Tills is material for the present purpose only to show that the company 
could no! have authorised its servants to make the arrest; below, para. 14. 
It* iadiun iniilways Act, ISIHI, s. 132. 

‘^0 V. (i, ir. Ly., (11U7) i X.B. 598. 

Girja^^liaukin' v. li. Ji. 4* C. L Ih/. Co., (1917) l.L.K. 43 Bom. 103: 
20 Boin.L.K. 

2 :; Lambn-t v. G. K. A*,/. Co., (1909) 2 K.B. 770. 

22 Jiiink of y. S. Wales v. Owston, (1S79) 4 A.C. 270; see ulso 
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a seiTant can be rcasonablj’- considered necessary on an occasion 
of emer^'ency to secure the master’s property.^^ 

11. Wilful injury to property and reputation.—Em¬ 
ployers have been held liable for trespass to immovable pro¬ 
perty,25 conversion! or theft2 of goods, deceit,^ defamation,^ or 
malicious i)ros('cution,5 committed by tlieir sen^ants. 

12. Wrong done for the servant’s own benefit or amuse¬ 
ment.—Tlie fact that the servant did the wrong for his own 
purposes, convenience or benefit, or against the master’s express 
orders would bo material in ascertaining whether the wrong was 
of the class of authorised acts or incidental to them, but would 
not preclude liability if the wrong is found to be of that des- 


Ahrahams v. Deahin, (1891) 1 Q.B. 516 (manager of public house had 
no authority to gn*e a person into custody on a charge of attemptino' to 
pass bad money); Knight v. N. M. Tramways Co., (1898) 78 L.T *^227 
(similar case); Stevens v. Hinshelwood, (1891) 55 J.P. 341 (a carrie*i-% 
servants giving the servant of a rival carrier into custody on a charge of 
loitering with intent to commit a felony). 

Sa,isonv. Waller, 

^ v. BaJeer, (1896) 12 T.L.E. 451; Stevens 

n 0854) 10 Ex. 352; Edzoards v. Midland By. 

(1880) 0 Q.B.P. 287; Culhmore v. Savage Sowth Africa Co., (1903) 
3 Ir.R. 589; Charleston v. London Tramways Co., (1883) 32 S 0 I..T. 557. 
25 Bolinghrolce v. Swimdon Local Board, (1874) L.R. 9 C.P. 575 - 

J' 0925) A.C. 550; mizzey v. 'Field, 

n^Q?Q^ ? f (invasion of a right of ferry) ; cf. Band v. Craig, 

{ J) 1 Ui. 1 (master held not liable when servants to save themselves 

trouble tipped refuse on plaintiff’s land instead of on land .set apart for 
the purpose). ^ 

obn ' Delamirie, (1721) 1 Stra. 505; Sm.E.C., Vol. T, .393; 

above, Chap. V, paras. 26 and 60. 

nq 051 ^*TT 796; ef. Cheshire v. Bailey, 

(1905) 1 K.B. 23/; Gihlvn v. McMullen, (1868) L R 2 P C 317 

(1912fA’T-if t"'*’ Graee,'smithd-Co., 
P^q r Ai • 1 ; »"»■«««* V. English Joint stock Bailie, (1867) L.R. 2 Ex 

L T O -R 4 pr'^r,V JSmployers’ Accident Assoomtion, (1885) 54 

n,.,J.y.B. 428; Whitechwreh v. Cavanagh, (1902) A.C. 117. 

4. Citizen.^ Life Assurance Co. v. Brown, (1904) A.C. 423- Mati Lai 

(•orJf’‘l^ ’’’ I-L.R- 36 Cal. 907: 13 C.W.N. 1165; ef. Glasgow 

Corpo,-u ,oa V. Lori.ner, (1911) A.C. 209 (where a corporation was held 
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eription.^ A driver wlio takes the master’s car owt without his 
knowledge nr au'tJiority for a joy ride willi liis friends will not 
make the master liable for an accident on the way."^ If while 
driviuo- the car on llie master's Inisincss the driver took a detour 
to call on a friend of his own, the master may l)e liable,® l)ut not 
il tfu‘ (l<‘viation from the anthoi-ised route was so complete that 
it could not be reuarded as incidtuital to tiie performance of !iis 
work.® If, however, the car was entrusted to the driver -to 1 k^ 
used as lie liked during' the day and he used it for his own 
purpose, the master will be liable.^® Where tiie plaintiff com¬ 
plained of injury cau.scd by the negligence of a lioy who was 
employed by the defendants as a roundsman and who knocked 
her down while he was I'iding his employers’ bicvcle with Ins 
emidoyors’ manager’s permission, in going home to his dinner, 
it was held that his negligence was not in tlie couvs<' of his 
employment and the defendants were not liable.A taxi-com¬ 
pany was held liable for an injury which occurred while a 
driver of theirs was driving a car under the orders of their 
general manager for the latter's use, though the car had l)een 
reserved tor the exclusive use of a customer and the general 
manager had no authority to wse it.^^ The driver had no 
iH'ason to .suppose tliat tlie order was improper, and was held to 
Ih' acting in the defendants’ employment. A local authority 
was held liable when a schoolmisti'i^s employed in one of theii- 
elementary .schools ordered a young i)u]ul to go and poke the 
fire in the .stove in the tiffin room for pre])aring her tiffin, and 


ti For otluM- illustrations, soo Sttn v. n'ofxyn'onf, (ISSl) t* Q.B.P. 
;ns (I'iork using lavatory room of omployor in his ubsoni-o nml negligontly 
leaving off tap turned; employer not liable): ef. v. .Smifft, 

(ISSO) ()0 L.T. 708 (a similar ease where the tap was in the servant’s 
room and master held liable) . 

7 Satulrr.ion v. Volliiis, (1904) I K.R. (12S: ,'f. liritt v. Cutlmovr, 
(192S) 44 T.L.R. 294. 

s .10,1 V. Morrison, (1894) (i 0. P. 501, pir Pnrke, P.; Aitchwion 
V. J>a(jr Motors, (199<i) 154 L.T, 128; Hohcrts v. St,„nf.-s. (1925) 27 
Pom.L.R. 548: .V.l.R. 1925 Bom. .990; Slanrs ^[otors. Ltd. v. T’lmTirf, 
(lf>;!5) T.L.R. 59 Miul. 402: 70 M.L..T. 155. 

9 Utorr,, V. .l.shton, (1809) L.R. 4 Q.B. 470; MUchrU v. riw,<- 
wePer, (1859) 19 C.B. 297, 249; Kapnrr v. Mitohrlt. (1877) 2 C.P.B. 


10 romh/r.-? v. Smith, (1877) 2 Q.B.P. 270. 

11 iliohul V. Uammrtc, Ltd., (10.‘'>2) 40 L.T.B. 104. 

12 irwin V, IVairrJoo Toxi-Coh Co., (1012) V> K.B. 5SS, 
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the girl while doing so, sustained injury by her clothes catching 
fire.i3 regarded as reasonably incidental to the 

discipline which a teacher is expected to exercise over the 
pupils. In WiHimns v. Jones^^^ a carpenter employed by the 
defendant to make a sign-board, was doing the work in a shed 
belonging to the plaintiff and lighted his pipe from a match 
which Jie threw on the floor where it set fire to some shavings- 
and thence to tlie vShed which was burnt. It was held that the 
defendant was not liable as the negligence of the carpenter was 
not incidental to his work. On the other hand if the carpenter 
liad caused tlie fire in the course of heating the glue pot, it 
would be a different matter. In Jefferson v. Derhyshire Farmers, 
Ltd.p-^ a servant of the defendants who were using the plaintiff’s 
premises as a garage lit his pipe and threw the match on the 
floor while drawing motor spirit from a drum. The spirit 
caught fire and the shed was burnt. The defendants were held 
liable as tlie servant’s act was a negligent performance of his 
work, niz., drawing motor spirit. 

13. Delegation by a servant.—When a person’s servant 
delegates liis work to another without his authority or knowledge 
and for his own benefit or convenience, the master Avill not be 
lialde for the wrong committed by the delegate as there is no 
relationship of master and servant between these persons. He 
would not also be liable for the negligence of the servant in 
delegating the work to another as delegation is not within the 
implied authority of a servant.^® Even in eases of emergency 
there is no authority to delegate if the master could be 
communicated with.^*^ When a driver allows a conductor to 
drive a bus in his presence and an injury results, the case is not 


13 Smith V. Martin, (1911) 2 K.B. 775; See Fryer v. Salford Cor. 

poration, (1937) 1 A.E.R. 617 (child's apron catching fire during instruc' 
tions in cookery, school authority held liable). For other cases of 
negligence of schoolmasters, see Jones v. London County Council (1939'i 
48 T.L.R. 577; Itansthornev. OtVey, (1937) 3 A.E.R 907 ' 

14 (1866) 3 H. & 0. 602. 

15 (1921) 2 K.B. 281. 


16 Gwvllia/in v. Twist, (1895) 2 Q.B. 84; Cox ^ 
Fy. Go., (1849) 3 Ex. 268. 

17 Houghton v, Piljcington, (1912) 3 K.B, 308 
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one of (lologation but improper pcrformaiioc of the tlrivor's 
work aTul the master may he liable.^® 

14. Liability of a corporation.—It is on the prineiplo 

ot vicarious Iial)ili1y that corporations are made to pay damao-es 
I'lom Iheii' funds for wronsts which tliey themselves are incapa¬ 
ble of commit lino, 19 They ai'c liable even for torts lequirinst 
a mental clcnn'iit as an ingredient, thono-h they themselves have 

no mind, c.r/., malicious prosecution,^9 malicious libel,deceit. 

Tn India local anthorilics like municipaliires and district boards 

have be<‘n held liable for the faults of their ofliceis or servants,^* 

On the (inestion whether a. coriioralion can be held liable for an 

uJfni vivr.s tort, there is a difference of opinion amon*>' text 

writeis24 but the. weight of authority is in favour of the view 

that a coi'i)oration would be liable for the tort of its servant 

committed in the course of some enterprise or business which, 

though vllra rirvx or beyond its corporate powers, was expre.s.sly 

aiithori.sed or ratified by it. In other cases a cor|>nration may 
not be liable. 

15. Policy of the rule of employers’ liability.—The rule 
of emplo.vers' liability for torts of servants in the cotirse of 
their emplo>Tnent is in its present form a remarkable instance, of 
.iudicial legislation in modern times. It was developed by 
.itidges during the second half of the last century to nus't the 
situation created hy the growth of rich corporations like railway 
companies who could act only through their agents or servants 
and by the. great scoiie in, modern conditions of life for in.iuries 
by servants who are themselves loo ])oor to make reparation to 
the iieisons in.iured. Its policy and rationale may be stated to 
lie that the employment of servants is in the nature of an ultra- 



«■'■■■ .Jo,, v'li 

20 Ahovo. Ohnp. VITT, para. 1.*^. ' - 

21 Above, Chap, VII. para. 20. 

22 Chap. IX, paia. 15. 

T.T.,K, -tt Ma,l. 

Sat.non,l Tort.s, pp, 59-112; Wialiel.l, Law of Tort, p. tt-l- Dr !=1 0 
ranv of Oorporations, 192S (Ta.ore Law T,e...nr.s, 1910. pp,' 
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hazardous activity's and the business or industry for which 
they arc employed should in justice bear the cost of repairing 
the harm which is involved in its prosecution. A similar 
policy underlies the Workmens Compensation Act. These 
policies are in effect carried out hy emplovers iiisurin-.- ihem 
selves against liability for injury to third parties as wop to 
their worlunen. The owners of motor cars are compelled liy 
sLatut<! in England to insure themselves against third-partv 
risks and similar legislation is eontcmplated in India. The 
liability of the employer does not depend on anv fault of his bv 
way of failure to control his .servants. Indeed in many eases 
there may not be even a possibility of control. Therefore 
phrases appropriate to the policy of an older age are unsuitable 
guides in working the modern rule. That this rule is in 
accordance with prevalent ideas of .social justice^ is evidenced 
by legislation like the Employers’ Liabilitv and Workmen’s 
Compensation Acts. During the last fifty years in England,^ 
It has advanced by rapid strides and even in the field of crime.^ 
16. History of the rule of employers’ liability.—Tlie 
history of the doctrine shows that its scope was determined by 
t he social conditions and need s of different times.^^ If we go 

and was the starting-point of tlie controversy Camvbell v^ T> 

^^AWo ni ^ ' * ^^o^ever, favoured liability. 

25 Above, Chap. XV, para. 1. ^ 

1 •See, however, Baty, Vicarious Liability n 150 • r 

B., m Colletf v. Foster, (1857) 2 H & N *?5(f. TpcJi tvt Biamwell, 
Keal, (1882) 9 Q.B.d! ko. ^ ^ 

2 As to American law, see Burdick Torts im 1^.1 9 iq. i 
Vol. ir, Chap. xvni. m Prance, the 

not prove that lie could not have prevented the wrono-ful not nf ‘Ii 
French Civil Code, Art. 1384. In Germany thprp s^^ '^ant: 

different employments; Schuster, German Civil Law* p 15 ^^"a 

S.S1 . 'Si; 

4 flip hic=ir.,..r .,UU. 
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hack far enough into the past, we shall see a measure of res- 
piinsihility mueli vseverer lhaii the i)i‘e.seiit rule. A man was 
ahsolutely liable for the net of his slave or dependant and it 
was only a latin* eoneession tliat lie <*ouhl escape its penal eonse- 
ipuaiees by a noxal siuiviuler. 'I'his rule and its counterpart, 
rii., the rigiit of the liouseiiolder or master to demand repara¬ 
tion for an injury to or tin* taking away of his dependant or 
slav(‘. pievailed in tlie laws of tlu'Koinan as well as the 
(leiinani(' [jcoplesand wer<* ineidental to llieir social organisation 
on till' liasis of status and kindred, 'fhis primitive rule of 
liability involved not nier<*Iy reparation but also punishment or 
\engi-ance at tlu‘ hands of the injured person or his kinsmen; 
and nmdern distinctions between civil and criminal res])onsi- 

bilitv were then unknown.^ Hv the rourteenth centurv the 
« « ♦ 

change in soc'ial conditions and I lie influence of civilised ideas 
of justice led to the mitigation of the old rule in the field of 
criminal law and a person was punished for a wrong done by 
his servant, only if he had expressly commanded it. A similar 
rule came to prevail also in an action of trespass which, it may 
Ik* I’emembercd, came of a penal stock and had originally also 
a criminal aspect.® This was the position during the next tliroc 
centuries, but certain exee])(ions had sprung up. (t) Housc- 
holdei's were held liable for damage to their neighbours by fires 
wliieh started in their houses by the acts of their servants or 
guests, but not strangers.'^ (?0 Bailees in general, and carriers 
and innkeepers in particular, wore absolutely liable for the loss 
of goods eaUvSed by the wrongful act of their vservants or even 
strangers.® Similarly persons who pui’sned a particular calling, 
c.ff,, a smith, surgeon, vinter. butcher, were liable for damage 
due 'to their own or Ilnur servant/s fault.® (Hi) By statute,^® 
bailiffs, sheriffs, gaolers, etc., wore made liable for the misdeeds 
of their seiwanls in or about the duties p<u'laining to their office. 
Bv the seventeenth centurv the growtli of commerce and indus- 


Ahovp, (^Imp. I, pnr». a; Cliap. XIV, piua. 101; Chap. X\ . para. l*k 
fi Above, Clmp. I, para. 11. 

7 Hrauliru v. Finfiftom. (1401) Y.B. :? Hon, IV. fo. IS, pi. 5; above, 
f'liap. VT, para. 7S. 

R .\liovo, Clmp. XV, paras. 0 and 12: Hohlsworth, Vol. ITT, p. .ISO. 
0 Holdswortli, Yol, ITT, p. .180. 

10 Statute of IVeatminster TT, e, 2; for others .w V. & M., Vol. TT^ 
p. .')33. Tlie ])lu’aae rc<po)n7crt/ supf'rior eonies from these statutes, 
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try had brought principles of the law of agency into promi¬ 
nence. The liability of an owner or master of a ship for the 
fault of the crew which was enfoi'ced by the courts of Admiralty 
on the analogy of the Roman law became ultimately a rule of 
the common law courts which took over a greater part of the 
Admiralty jurisdiction during the seventeenth century. These 
principles were co-ordinated and given a formal ex|)ression by 
Holt, C. J., who is regarded as the founder of the modei-n rule 
of employers’ liability for unauthorised acts of their servants. 
He held in a number of casi'sH that a masler or principal was 
liable for the act of his .servant or agent, if his command or 
authority could be implied, though it w'as not e.xprcss, as where 
the agent acted ‘on behalf of the master’ or ‘for his benefit’ or 
was about his business.’ In the nineteenth centuiy the doctrine 
of implied command was enlarged to suit new conditions and 
superseded by a new one, viz., that the, Avrong .should be ‘wuthin 
the scope of the servant’s authority,’ or ‘of the class of authoris¬ 
ed acts.’ The persistence of phrases like ‘for the master’s 
benefit’ even after the old theory to w^hieh they were appropriate 
had been given up, led to a misconception which was removed 
by the decision of the House of Lords in Lloyd v. Grace Smith 

17. Employer’s liability for servant’s tort not in course 
of employment.—An employer may be liable for his servant’s 
tort independently of the rule now discussed in certain eases 
(a) The engagement of the seiwant may amount to negligence 
Thus a clock-repairer wdio negligently engaged a dishonest ser¬ 
vant without enquiry into his antecedents wms held liable for 
theft of jewellery by that servant whom he (the emplover) had 
sent to his customer's house to wind a clock there.12 ' But if 
there was no negligence in engaging the seiwant, the defendant 
would not be liablc.^^ (ft) By reason of a contractual or othm- 
special obligation,-e.fir., a bailee’s or common carrier’s liability 


11 E.g., Bolson V. Sandford, (1795) 2 Salk 440- ■„ 

Stamps, (1698) 1 Ld. Eaym. 264; Herny. NM (17951 

for other cases, see Holdsworth, Vol. VIII p. 470 ' ^ ^ ^ 

ii-a Above, para. 9. > • >. 

12 De Parrell v. Walker^ (1932) 49 V L R 37 

13 Mmts V. Silverton^ (1920) 3C T.L.R. * 399 / ' 
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f(H' loss of ii oliattel ontinistod lo liim duo to his sen^ant’s dis- 

}k>ii( sf 

18. Exceptions to the rule of employers’ liability.— To 
llic nil(‘ of oniidoycT's’ linl)ility for torts of servants in the course 
oT {‘iiiplftynicnt tlion^ art' two (‘X(*t‘]>tions, (t/) the doctrine of 
coiiiinoM cni)>loynicnl, (h) iIk- immunity of Itu' Crown from 
Iia])iii1y for thi' toCs u\' its servants. 

19. Doctrine of common employment. —The doct rine 
moans that a masti'r is m)|. liable to a servant who is injiu'od hy 
tlie wrongful act of a IV'lIow-servant who is at the time in a 
common employmt'iit willi liini. Tt was first propounded by 
Lord Al>inoer in Pnc<i(lcif v. Fowlcr.'^^ Tn tliat case, the plaintiff 
aliened that he was directed l>y tlie defendant. Ids employer, 
to n() in a van conducted hy anotliei- sei'vant. and the van, hein^ 
in an unsafe eondition and overloaded, broke down, and the 
]>laintifP’s thiofli was frai-tnred. Tjoi'd Abingor dismissed the 
action on the "round that a servant must be deemed by aeeeptin" 
the service to have consented to take its risks also, and that these 
risks include the faults of Ids follow-servauts. The doctrine 
was confirmed soon after by Shaw. C. J., in the Supremo Court 
of the Ihdted States^® and hv Baron Aldorson in an English 
ease.^® Tt was explained hy these judiivs on other "rounds also 
besides that of consent, la'c,. first, that there was an implied con¬ 
tract of the servant to take the risks of the ne"li"once of his 
fellow-servants, and seeondlv. that tlie relation between master 
and servant heiu" "overned by contract the parties had no 
ri"hts or duties apart from the eontract, and the seiwant cannot 
recover in the ahsonce of a contract on the part of the master 
to indemnify him aprainsi .such risks. Thus it happened that 
while the rule of employers’ liability was heiiur onlarpred. it was 
in a partienlav application of it narrowed by a cross-current of 
.iudieial policy. The doctriiu' became unpopular and was open to 

r' ;i Abow. pr«rn. 11, noto 2. also (''nviiaov of Oooils bv Sea Vet. 
(XXVT of 1925) Sch. Art. IV, s, 2 <(/); /boirii v. //(uVr''oa. ( 1927) Of' 

1025. 

riS.'lT) a M. & W. 1. 

ir> FanreU v. Foston njuJ Wonrshr FaiJroiul Corporation, (1S42) 4 
Mote. (Miiss.-* -to, printod in Miioq. (11. T.. Sc.V and Vt9 T?. K. 2(5^. 

Ifi Ihitrhinxn,, v. Yorl- .V Hu. Co.. (1S0d> o Ex. ."4;E 

“Lord .Miinfjor ptaiifod, it, Baniii .Mdoisou watorod it, and tlio Devil sK've 
it iiieroase Konnv, Case's on Torts, p. 90. See also Tunni'u v. .tfiifldiid 
Hy. Vo., (IStili) L.K. 1 C.D. at p. 290, per Erie, C..T. 
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the reproach that it favoured employers at the eximuse of work¬ 
men. The result was the passing of the Employers’ Liability 
Act, 1880,^’*' which introduced a number of exceptions to it 
In eases not falling under tlie Act, it is still applicable. But 
courts are in no mood to extend it and would rather incline to 
restrict its operation. Tliis is illustrated by the recent decision 
of the House of Lords in WiLsom li Clyde Coal, Coi v.; EnylislC^ 
where Lord Wrigiit characterised the rule as well-established 
but illogical and one. not to l)e extended. Besides the rule 
lests for its support, in part, on the well-known l)ut now explod¬ 
ed lallacy tliat parties to a contract are immune from obligations 
under tho general law and outside tlie terms of the contract. 

20. The doctrine of common employment in India._ It 

was held in an Allahabad case^® that in the ateence of similar 
legislation tlie doctrine was applicable, ljut it is very doubt¬ 
ful if Indian courts arc l)ound to follow a rule which is admitted 
to bo unjust, and has been abrogated by statute in England in 
tlie case of important employments.®*) This view has now been 
taken in a considered decision of the Nagpur High Court, 
where Stone, 0. J., observed, “when one finds a rule has 

been abrogated Ijy legislation that imle becomes an iinsafe 
guide. ” 

21. Cases where the doctrine of common employment does 
not apply. —The doctrine is not applicable where the injury 
to a workman is due to the following causes: («) Negligence or 
want of due care of the employer in respect of his three-fold 
obligation to his servant, viz., to provide the servant, first, with 
competent fellow-servants, either by selecting such sei^-ants 
or discharging incompetent ones,2® second, with proper plant, 

17 Below, para. 25. 

18 (1938) A.C. 57^ 79; below, paia. 21. 

18 -a Above, Chap. XIV, para. 60, 

19 Blanchette v. Secretary of State for India (1912’) 9 A T t 
13 I.C. 417; see also Ahdul Aziz v. Secretary of State ( 1931 '! 9 fi 
L.R. 282; BrocMeha/nJc v. Noor AHmode, (1937) 42 C W T'T 

20 Pollock, Torts p. 628 note («) ; W. A. Eobson/si L O r’mr 

21 Secretary of State v. Kukhmini Bai A.I.R 1037 ‘ 

(action under the Fatal Accidents Act by'representatives of 

G. I. P. Ry., killed by negligence of feuL-emp 

22 Senior v. Ward, (1859) 28 L J O B 139 ^ ^^«>'ved) . 

pT ia.* ’■ J'l' TiS) mt?; 



606 


THI'J LAW OF TORTS. 


[Chap. 

inacliiiuM-y or material a-iul tliird, with a proper system of work 
and effective supervision.^^ These duties of the employer to 
the employee itave long- been recognised but as some of them 
could i-arely be discharged by the employer himself and 
could only be entrusted to competent and skilled servants, 
the (ptestion has aiisen whether lu; could plead their negligence 
as a defence to an action by an injured workman. In Fanim v. 
Doiviihr^ tlu‘ Court of Appeal held that he could; but this is 
no longer law aftei- tlie decision of the House of Lords in Wihans 
d' Clifdc (^0(tJ Co. V. In this case, the defendants, 

inim‘-ownei*s, wei*e sued for injury to a workman in one of their 
mines resulting from an unsafe system of work and it was held 
that they were liable and could not plead as a defence that they 
had delegated their duty to provide a safe system of work to a 
competent servant. “It is the obligation which is pei*sonal 
to the (‘mploym- and not the i>erf(nmance.“ “It is his peisonal 
duty, whether he pt'rfoi’ins, or can ]>erlorm it himself, or whe¬ 
ther he does not perform it, or cannot i>erfom it, 

save by .servants or agents, "i It was also hold in 

this (*as(‘ lluit the dclence was not available for another reason, 
nz.. that lluvservant to whom the employers tluty was delegated, 
was not, in the discharge ol that funetit)n. engaged in a common 
('mploymeiit with the injured workman, rndoubtedly this is a 
decision ol great inn>oiiance in this branch of law and lias the 
result ol curtailing tiie o]H‘ration of the doctrine of eommon 
I'lnploymeiit and I hereby eiihamnng the responsibility of 
cmi)loyers who have necessarily to onlrnst the teelinieal manage- 
nuuit ot tiieir business or industry to skilled servants. Tn 

hiis.'itfl V. Ci'itvnon Fihn I^t'oduvfiou, lAd^^ a film aclrot^ 

was injured by the intensity of the lighting in a Imll- 


2:1 n u.w/i.v a i'hnir Voul Vo, v. r.iifflish. (IIKIS) A.O. 57. at 7S, 8(L 
Siv also (■)//, V. (1S91> A.r. Momnihou x . }!hoths, 

1 K.H. 4S7; ('oh v. /), Trufrord (A*c. -J), (1918) '2 K.H. 5L';1: Torouto 
I’ou'cr (\k V. /’(i.sA-(1915) A.(\ 7;M ; IVwiudy, Itomioon 

liUnrai,!, (lit:;-)) 1 ;; ;;nii. S(, lu'low, Olii\p. 

XVIII, piuii. L>7. 

L> K.H. .-iOO. 

(1!):!8) A.r. 57. 

1 ( U)..,S) nl |i|i, ,si, SI, prr I,i>ril \Viii;lit; ,\rc (iKo at n. 75, I’cr 

l..or(I Macimllaii. 

2 (1939) 3 A.E.R. 627. 
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room scene. The film company was held liable as it was 
the system of lighting that was at fault and the defence of 
common employment was not tlierefore; available. (6) The em¬ 
ployer’s own personal negligence. In OsUn v. Carry and Graves- 
end Aviatio.n, Ltd.^^ the plaintiff, an apprentice with the defend¬ 
ants, a firm of ground engineei's in an aerodrome, was injured 
while swinging the propeller of an aeroplane piloted by their 
instructor. It was found that the injuiy was due partly to the 
negligence of the instructor and partly to the faulty system of 
starting an aeroplane taught by the defendants. The defendants 
were held liable as they had undertaken to teach and theii- 
negligence in adopting a faulty system of tuition wa,s an answer 
to their plea of common employment, (c) The breach of a duty 
imposed by statute on the employer, e.ff., a duty imder the 
Factories Acts to fence dangerous machinery.^ (d) Cases of 
absolute^ and strict® liability under the common law., The peison 
on whom suck liability is imposed cannot divest himself of it by 
employing an independent contractor any more tlian an 
employer can do so in respect of his obligations to his servant 
under the eonunon law or statute. Therefore it would appear to 
follow from the decision in Wilsons ch Clyde Coal Co. v., 
Evylislt,^-' that the defence of common employment should not 
be available in the former case also. The point has however 
not been dircetly deedded.® ’’ 

22. Conditions of the defence of common employment._ 

There are two eonditions for the defence being available: 
{a.) tliat the worlnnan who was in fault and the one who 
was injured were in the service of a common master, and 
{h) that they were at the time in a common employment. 

23. Fellow-workmen of the same master. —The test for 
finding out whether the rolationsliip of master and servant 


3 (19.S6) 155 L.T. 512; distinguishing Crihb v. Kynoch, (1907) 2 

• I 

4 Below, Cliap. XVII, pani. 2, and ciuscs in notes 11 fc 13 theroin 

5 Above, Chap. XV, paras. 1 & 2. ' ' 

6 Above, Chap. XV, para. 4. 

6 a Above, note. 1. 

6-1. In Knott V. L. C. C., (1934) 1 K.B. 126, at p. 140 aUo 

above Cltap. VI, para. 64, note 24), a case of injury due 

dangerous animal. Lord Wright was inclined to take Ve above vieTbut 
Old not decide the point. 



608 


THE LAW OF TORTS. 


[Ch^vf. 

exists between two persons has already been discussed. The 
servants of a contractor are not fellow-servants with those of 
I he ultimate <'mplo,ver or of a contractor engaged in another part 
of the work.*^ A superior and inferior seiwant are fellow-servants 
for lliis pui'pose.^ The directors or manager of a corporation 
acting on its behalf, are not however fellow-servants of their 
interiors and tiiei)’ acts are Irt'ated for this purpose as those of 
tlie (.rnployer, riz., the cor})oration.^ 'fhe term ‘fellow-servant' 
includes a volunteer, he., a person who voluntarily assists a 
servant in the iierformanct' of Ids work. In Dcgg v. Midland 
Railwaif a person who volunti’c-ivtl to assist the servant of 

tile (lefcndants, a railway company, in turning a truck on a turn¬ 
table was run over by an engine and killed while doing so. It 
was lield that he was a fellow-servant and his representatives 
could not sue tlu' company, 'fliis appears to be an artificial 
method of slating the true ground of the decision, which is 
that the employer owes no duty to take. ])recautions for the 
satety ol a person who is a trespassi'r or bare licensee or volun¬ 
tarily exi)oses himself to risks. Wlieii that, person, i.s an invitee 
on business, the result is otherwise. In V\'n(fht v. London and 
North Western Railivag the plaintift’ was the owner of a 

heifer whicli was conveyed in a railway. He assisted the rail¬ 
way Ni-rvants in shunting the waggon into a siding for unload¬ 
ing the animal and was run over liy a train on the siding. It 
was held that he was entitled to recover against, the railway 
company. A ])ei’st)n wiiom the master is compelled to employ, 
a compulsory ]nlot.^“ and one who is comi)ellable to work, 
c.g., a ])aupe.r in a work-house^^ are not s<u*vanls for this pur¬ 
pose. An infant is held to be within the rule^'* though the 

7 (Vu/KTon V. A.C. aoS; Johnson (1S91) 

A.C. 37.1. 

8 Uediftf V. rinLncii Siromship Co.. (ISOl) A.C 2:22; IVilson v. 
airni/, (IS()8) L.K. 1 H.L. Sc. 320. 

0 Linnar<i\>i Canyinti Co. v. AAinnV Cffroltum Co., (1915) A.C. 
703; Jiakiry. Jomrs, (1921) 2 K.B. :it ]>. OS-I. 

(1S37) U. A' N. 773; soc Pottn' v. Foulkiur, (ISOl) 1 .11. 

800; liromhfi y. Collins. (1930) 2 A.K.K. 1001. 

1* (ISjIJ) 1 (J.P.l). 2o'2: SCO »lso Holmes v. A. A. Pp. Co.. (IS71) 

Ij.K. t Kx. 251; 0 Kx. 123; llounoul v. ]^ntni Lone Thtoln. (1917) 2 
Iv.B. S99. 

^mith y. Sleolr, (1S75) L.l?. 10 Q.B. 125. 

ni To-danJ v. nv.s7 Jlom Union, (1900) 1 K.B. 53S. 

M V. Uojfmon Manufaciuring Co., (1907) 2 K.B. (>40. 
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theory of implied contract on which it is based would obviouslv 

not apply to him, ^ 


24 Common employment.-If this phrase is understood 

to imply that a servant is so placed in relation to another that 
the former is in a position to know the capacity and. competence 
of the latter and the risks of working with the latter or has an 
opportumty of guarding himself against the results of the 
latter’s negligence, the rule of common employment would have 
a plausible claim to be regarded as just. But that is not how 
the phrase is interpreted.It is said to mean that the seiwants 
are engaged for purposes of the same general business though 
in difEerent parts or detaUs of it, e.g., the engine-driver, station- 
master, guard, plate-layer, pointsman of a railway company is 
a carpenter working on the roof of an engin^shed and porters 
moving an engine on a tum-table,i7 a chorus-singer and scene 
shifter of a theatre.i® A master and crew of one ship are not 
in common employment with those in another ship of the same 
o^er.i® Whether the employments are in different parts of 
the same busine^ or whoUy unconnected is a question of fact in 
each case.®® It is hardly necessary to add that even if thisi rule 
applies and the employer cannot be sued, the workman who 
•causes the injury is liable to his feUow-workman.®! 

r LiabUity Act.—The Employers’ 

liability Act 2 was passed in England in 1880. It was a 
temporary Act to last tiU the end of 1887®® but has been renew¬ 
ed from time to time. If takes away the defence of common 
employment in actions by injured workmen or their represents- 




16 Jmner v. S. T. 4- D. My. Co., (1875) 1 A.L.J. 653 

17 Morgan v. Vale of Neath My. Co., (1864) 5 B & S 576 

18 Bvrr V. Theattre Moyal, (1907) 1 K B 544 ‘ 

19 The Petrel, (1893) P. 320. 

i’- P<^rtridge Jones 4 Co., (1910) AC 77 - 
1 K.B. 530; Wilsons 4 Clyde Coal. Co., Btd. v. English (193871 
above, paxa. 21; MaMi^e v. MibUe Motor Services i a v'S' 

Metcalfe v. London Passenger Transport Board, \ 

Broeklebank v. Noor Ahmode, (1937) 42 C W N 17 Q / 

steward of ship not in common employment with laicarl (“aster and 

21 Lees V. Dvmikerley Bros,. (1911V A C - ^ /• 

22 43 & 44 Viet., c. 42. ' \ - . 

28 S. 10. ■ ' ' ri 


* * » 
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tivcs in certain cases specified by the Aet.^* The workman cannot 
recover if he knew of the defect or negligence which caused the 
injury and did not give notice of it to the employer or some 
superior servant, unless he was aware that the employe!* or such 
superior already knew of it Other common law defences 
like contributory negligence^ or consent^ can also be raised. A 
workman may expressly contract himself out of the Act 
and lo.se its benefit.'*^ In actions under the Act the damages 
are limited to a maximum of three years' earnings. In England 
eases under this Act have become rare^ after the Workmen's 
Compensation Act, 

26. Workmen’s Compensation Act.^ —This Act, like the 
Employers’ Liability Act. depnves the employer of the defence 
of common employment, but it differs from the latter Act in that 
it creates a special right and a special procedure outside the 
ordinary law. Its ]u*ovisions have been noticed already.® 

27. Immunity of the Crown for the torts of its servants. 

—No action lies against the King for any wTong done by his 
seiwants acting under his authority express or implied. This 
follows from the well-known doctrine that tlie King can do no 
wong, which means really that he is exempt from being sued in 
his own courts. If he cannot he sued in respect of his own acts, 
much less can he he sued for the acts of his sei^muts.*^ In 
England the remedy by petition of right is the only civil remedy 
open to a subject against the Crouni. It is available for a 
broach of contract® by the officers of the Crowm or for recovery 


24 Ss. 1. 2. 

25 s, 2 (3). 

1 JKrWm V. BoUonl, (18SG) 17 Q.B.D. 122. 

2 Sinith V. Baker, (1891) A.C. 325. 

3 Griffiths V. Dudley, (1882) 9 Q.B.D. 357. 

4 James Nimmo if* Co. v. ConneV, (1924) A.C. 595 at p. 623. For 
a rocoTit raso, s»eo .i'lre/it/ v. D. N. E. E, Co., (1938) 2 A.E.E. 59- (H.L,) 
(quantum of damagos for reprosontativo of deceased workman). 

5 (1897) 60 & 61 Viet., c. 37; (1906) 6 Ed. 7, c. 53; (1925) 15 & 
16 Geo. 5. c. 84. In India, Act VIII of 1923. 

6 Above, Cliap. II, para, 8. 

7 Feather v. The Quee^l, (1865) 6 B. S. at p. 296, per Cockbur^ 
C. J. This was used in the course of early constitutional struggles to limit 
the King^a power to act otherwise tban through his servants against whom 
the law provided a remody: see Holdsworth, Vol, III, p. 388. 

8 Brocktebank v. Thc'King, (1925) 1 K.B. 52, 68 (implied contract); 
below Chap. XIX, para. 39. 
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of money, land or goods wrongfully taken by them, but not 
where the claim is merely for damages for a tort.^ Though no 
remedy for a tort can be had against the King, it exists 
personaUy against the officer who does the wrong, and 
the King’s command is per se no defence to him.io 
The liability of the officer is personal and cannot be 
satisfied from the public revenue, The position is exactly 
the reverse in the case of a breach of contract made by a servant 
of the Crown on behalf of the Crown; no action will lie against 
the servant or agent but the only remedy is a petition of rio-bt 
against the Crown. 12 The right of suit against parti¬ 
cular officers or departments of the Government and of 
recourse to public funds for realising damages is generally 
regulated by statute. The liability of the Government in India 

for wrongs committed by its servants requires to be separately 
considered. 


28. Liability of the Government in India for torts of its 
servants. —This was till recently governed by the Government 
of India Act, 1858, which was passed on the transfer of the 
territories vested in the East India Company to the Crown, and 
by later Acts ending with the Act of 1919 and re-enacting the 
Act of 1858 with similar provisions on this matter. It is now 
governed by the Government of India Act, 1935. 

29. The Government of India Acts (1858-1919).— 

These contained the following provisions,!^ fi^t, the Secretary 
of State for India in Council may sue and be sued by that name 
as a body corporate; secondly, every person shaU have the same 
remedies against the Secretary of State for India in Council as 
he might have had against the East India Company if the Act 
of 1858 hadnot been passed; thirdly, neither the Secretary of 
State nor any member of his Council shall be personaUy liable in 
respect of any liability incurred by the Secretary of State for 


9 Bunkland v. The King, (19.S3) 1 K.B. 329; France, Fenwick <{• Cn 

T. B., (1927) 1 K.B. 458; CivaU^ War Claimants Associ^tl^ f n 
(1932) A.C. 14, 24. v. M., 

I, pci:.”!?, chpp. 


12 GUleghan v. Mimster of Seafth, (1932) 1 Oh 86 

13 S. 32 of the Act of 1919; S. 65 of the Act of 1858 
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India in Council in his or their official capacity, but all such lia¬ 
bilities, and all costs and damages in respect thereof shall be 
bonie by the revenues of India.The second of these provisions 
determined the extent of the vicarious liability of the Government 
for its seiwant’s wi’ongs, while the other two regulated the pro¬ 
cedure in suing for and recovering damages. The second provision 
was interpreted to mean that a suit against the Government 
would not lie in tliose matters in which it acted in the exercise 
of sovereign fiuictions possessed by it and by the East India 
Company before it;^^ c.r/., making war or treaty, amiexation of 
a native state.commandeering goods during a war,^"^ adminis¬ 
tering justice through courts.^® But a suit lies against the 
Government for wrongs done by itvS servants in the course of 
transactions which any private peivon could engage in and 
which the East India Company as a trading company engaged 
in; c.f/., a railway, dockyard, factory. This nde was laid down 
by Sir Barnes Peacock, Cliief Justice of the Supreme Court of 
Calcutta, in P. tC* 0. Steam Nariffaiion Co. v. Scerctamj of State 
for Indi-a in CouucU.'^^ lie held the (Jovernment liable for 
damages for injury due to the negligence of some of its servants 
employed in its dockyard in the Ilooglily. This rule has been 
since accepted by the Indian High Courts. It has lieen held 
that the maintenance of a military road in ^Malabar.-® or the 


14 See ot.Tc S. 20 (2) of the Act of 1910, 

15 Seci'etarif of State for hulia v. Kamatchc 7>o?/r Saheha. nS591 7 
M.I.A. 476, 529; see below, Chap. XVITT, para. 8. 

16 Secretary of State for India v. Kamatchc Boye Saheha, above. 

17 Kessaram Podar Co. v. of State for India. (1926) 

I.L.R. 54 Cal. 969. 

18 Mata Prasad v. Secretary of State for India, (1929) I.h.R. 5 
Luck. 157; see also Panehaeti Alhara x. Secretary of State for India, 
(1922) I.L.R. 44 All. 578: 20 A.L.J. 420; PadhaJAshen x. Secretary of 
State for India, (1905) 9 C.IV.X. 495; .IfMmVtpc/ Porpcra/io/i of Bombay 
V. Secretanf of State for India, A.T.R. 1984 Pom. 277: 86 Bom.L.R. 
568. 


10 (1861) 5 Bom.n.C. Appx. p. 1 . Cf. tlie similar distinetion drawn 
between the corporate and governmental functions of municipalities in the 
U.S.A.; Billon. Municipal Corporations (5tli Ed., 1911) § 1648: 44 Har. 
L.R. 802, 808, 

20 Sccretarif of State for India v. Cockcroft, (1914) I.L.R. 89 Mad. 
351. But suits against local bodies are not barred; Vk:apapatam IfWfH- 
cvpal Council x. Foster^ (1917) I.L.R. 41 Mad. 538; above, para. 14; 
also Chap. VI, para. 17. 
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management of a proprietary estate by the Court of Wards^i 
was an act in the exercise of sovereign functions and a suit 
would not lie against the Government for the faults of its servants 
employed for the above purposes. But an action was allowed for 
injury due to the fall of a gate in a public garden maintained 
by the Government .22 In eases of sovereign acts a distinction has 
been recognised between acts of State and acts purporting 
to be done under colour of municipal law or statute. The former 
are not justiciable in ordinary courts of law and no suit wiH lie 
either against thie Government or against the officer concerned 
in a sovereign act like the annexation of territory. The latter 
stand on a different footing and actions have been allowed 
against the Government for the illegal levy of customs under a 
Customs Act ,23 the illegal acquisition of land under the Land 
Acquisition Act,^^ the improper dismissal of a councillor of a 
municipality under the District Municipalities Act.^s These 
cases may fall under certain categories, (a) A claim for recovery 
of property! or money wrongfully detained by the Government.® 
In such eases, actions wll lie just as a petition of right lies 
against the Grown in England. (6) A claim against the Govern¬ 

ment for damages for an act of an officer purporting to be done in 
the eoui-se of his official duties. It would lie only if the Govern¬ 
ment had expressly authorised or ratified the ^vrongful act. In 
the absence of such express authority, the act would be considered 
to have been done in the exercise of the authority or discretion 
vested in him by law or statute and not in pursuance of any 


21 Secretmry of State for India v. Sree Gohinda fl9321 I L E .SQ 

Cal. 1289: 36 C.W.N. 606. ) ■ ■ . 

22 Wyllie T. Secretary of State for India, A.I.R. 1928 Lah. 546 

23 Uaribhanji v. Secretary of State, (1882) I.L.B. 5 Mad 273 

24 Rameswar Singh v. Secretary of State, (1907) I.L.E. 34 Cal. 470- 
11 C.W.N. 356. 


25 Vijxaraghava v. Secretary of Slate for India, (1884) I L R 7 
Mad. 466; as to this case, see the remarks of Wallis, J., in Rose v Se'cre 

I-L.B. 37 Mad. 55: 24 M.L.J.’429; SecretaTof 

btate for India v. Somayya, (1926) 51 M.L. J. at p. 448, per Sneneer T - 
A.I.R. 1926 Mad. 1084. ^^pencer, J., 

1 iieoretcery of State for India v. Moment^ (19121 I L R 4 n o i 
40 Bom. 200: 17 Bom.L.R. 979 . "-'•o jor inaxa, (1915) I.L.R. 
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implied authority of government. This principle was enunciated 
l)y Wallis, J., as he then was, in a Madras case® where a suit 
for damages against the rrovemment for loss caused to the 
plaintiff by the wrongful closing of a labour depot by a District 
Magistrate purporting to act under statutory powers was dis¬ 
missed. It has been followed by other courts and the Government 
has been held not liable for an improper arrest by a police 
officer,^ for loss due to a mistaken payment of money by a 
Deputy Collector to a pei'son not entitled to it,® for loss due to 
the negligence of a bailiff in taking insufficient security.® 

30. The Government of India Act, 1935. —Section 176 
enacts first, that the Federation may sue or be sued by the 
name of the Federation of India and a Provincial Government 
may sue or l)e sued by the name of the Province; secondly, that 
they may sue or be sued'^ in relation to their respective affairs 
in the like cast's as the Secretaiy of State for India in Council 
might have sued or l)cen sued if this Aet had not been passed. 
These provisions eon’ospond to the fii*st two provisions under 
the older Acts above set forth. While the firet makes an im¬ 
portant change in tlie procedure for suing the Government, the 
second leaves the vicarious liability of the Government in the 
po.^ition in which it was before. Thei'efore the principles 
develoiH'd by the i)revious ease law are unaffected.® In lieu of 

^ Ixofts V. Secretary of State for Indio in Coun<'>it.^ (1913) I.L.R. 37 
Mad. 55: 24 M.L.J. 429; in appeal, (1910) I.L.R. 39 Mad. 781: 29 M. 
L.J. 280. See also Secretary of State for India v. Ka^^turi JReddi, (1902) 
I.L.R. 20 Mad. 208 at p. 279: 12 M.L.J. 453, per Bhashj’am Iyengar. J. 

4 Kader Zadany v. Seentary of State for India, (1931) I.L.R. 9 

Rang. 375; see also v. Secretary of State for India, (1904) 

I.L.R. 28 Bom. 314: 0 Bom.L.R. 05; Sccrctarif of State for /nJia v. 
Sojnayya, (1920) 51 M.L.J. 440; A.l.R. 192o'Mad. 1084. 

5 Secretary of State for India v. Hamana'th Bhatta^ (1933) 37 C.W. 
N. 957: A.l.R. 1934 Cal. 128. See also 0»wi- Parshafl v. Secretary of 
State for India, A.l.R. 1937 Lnh. 572 (loss of stolon property by 

. e person in charge of a poTieo station) . 

fi }^ama,swami v. Secretary of State for India, A.l.R. 1933 Rang. 113. 

7 This is subject to any provisions which may bo made by any Act 
of the Fe<leral or a Provincial Legislature.” Therefore the decision in 
Moments rn.sr (I.L.R. 40 Pal. 391 (P.C.): 40 I.A. 48), whore an Act 
of the Burma Legislature affecting the right of action conferred by the 
Government of India Act was held idfra vires is no longer law. See 
N. Rnjagopala Iyengar, Government of India Act, p. 209. 

8 Yoasif Am v. Secretary of State for India, A.l.R. 1937 Sind 
130 (action ngiunst Government for tortious acts of soldiers in quelling a 
civil disturbance, hold not maintainable), 
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the third provision above set out regarding the discharge of 
the liabilities incurred by the Secretary of State for India in 
Council from the public revenues, the present Act enacts that 
the revenues of the Federation or of a Province shall be charged 
with any sums required to satisfy any judgment, decree, or award 
of any Court or arbitral tribunal.® 



9 Se. 33, 78. 



CIIAPTEE XVII. 

BREACH OP STATUTORY DUTY. 


1. Breach of statutory duty.—A breach of a duty imposed 
b.\- .statute is ordinarilj- a punishable offence. It may also be 
actionable by the express terms of the statute or on the principle 
that an action lies for damage resulting from any indictable 
offoncc.i This principle accounts for the origin of torts like 
maintenance which is an offence under certain old statutes in 
England,2 and of the action for special damage resulting from 
a juiblic nuisance which is an offence at common law.® In an 
action for breach of a statutorj^ duty the plaintiff must prove 
(n) that the statute in question imposes a duty on the defend¬ 
ant; (h) that the duty is towards the plaintiff; (c) that the 
plaintiff sustained damage as a direct consequence of the 
defendant, committing hreacli of duty; {d) that the damage 
was such as was contenqilated by the statute. 


2. Duty under statute.—A duty must be distinguished 
from a power, and an action docs not lie for a mere failure to 
exercise a power or discretion conferred by statute.'* But a 
duty may be implied from a power.® The nature of the duty 
and the liability caused by its breach would depend on the 
words of the statute. A statute may be so framed as to involve 
a habdity to pay for aU damage even though due to an act of 


PnrV V Lyme Beyis v. Henley, (1S34) 2 Cl. & P. 331, per 

(1780) 1 T.R. 493. per Eyre, B.; Coiich v. 
Steel, (1854) 3 E. & B. 402, per Campbell. C.J. 

Netvspaper, (1919) A.C. 368. at pp. 380, 

InoV f 'ik^ ITtn, para. 20. Another instance was the action for 

loss of service based on the Statute of Labourers; above. Chap. Etl, para. 

^ Above, amp. VI. para. 4. 

Oxford, (1880) 5 A.C. 214; YorV and Horth 

Geldert naosi^A n 1 E. fr B. 858; Hunieipality of Pictou v. 

ISO. Olossop Corporation. (1921) 3 K.B. 

13„, V. Hahfax Corporation, (1868) L.B. 3 Ex. 114.^ 

nl-in of Pann Peserroir. (1877) 3 .\.C. 430; see 

Oxfo^d lhoZ^^’* Midland By. Co. v. B. above; Juhm v. Bishop of 
Oxford above, Craies, Statute Law, pp. 251-254. 
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God,® the fault of a stranger, or even of the party injured 
e.g., the Workmen’s Compensation Act.® On the other hand 
a statute may on a proper construction involve no such absolute 
liability but only one which will admit of some or aU these 
defences or of the defence of inevitable accident.® Where a 
statute imposed a duty to fence dangerous machineiy and also 
allov ed a defence that it was not reasonably practicable to 
avoid or prevent a breach of that duty, it was held that where 
the machinery had to be kept open for a short time for inspec¬ 
tion liy the engineer and a workman was then injured, the 
owners of the factory were not liable.^® When a statute’ lays 
on a person a duty in the foini of a peremptory command to 
do or not to do something, e.g., to fence dangerous machinery n 

or to avoid the use of certain e.xplosives in a mine,!® he’is 

lable for a breach of it and cannot plead defences like absence 
of negligence, consent,!® common employment!^ or the fault of 
an mdependent contractor.!® In such cases the breach of statu- 

“stft ^ negligence or as it has been caUed, 

direction may amount only to prima facie evidence of negligence 

6 Siver Wear Commissioners v. Adamson, (1871) LE 2 AP 

to a liarbour or dock by a vessel abandoned in’ a tempJsf-’ but wherlTl,^^® 

^ 1 ’ ^ostyn, (1928) A C 57 

7 Below, para. 9. / . . . 

8 Abov-e, Chap. II, para. 8. 

Britannia Hygienic Laundry Co., (1923) 2 KB 0^9 

10 Coltness Iron Co., Ltd. v Sharp nOlRl A n on o 
Caswell V. JCowell Collieries, (1938) 3 A.’e E 21 

11 Groves y. Wimbome, (1898) 2 O.B 409 - 

12 David y, Britannic Merthyr Coal Co Cmnoi 9 

y. Naval Collieryci., (1912) Tc’ 693 

^de lifts in a mine); Butler y. Fife Coal Co ('1912'> A P 

Southern By. Co., (1927) AC 430* Tnrhnf>nJT Vincent v. 

(1934) A.C.^ (to’ Lke iht roof a ^elL^ ^ 

13 Wheeler y. New Marion Board Mills, Ltd nq33'i 9 ttt, 

14 See cases in notes 11 and 12 above- also ^ 

Sy. Co., (1914) 83 L.J. P.C. 13. ’ ^ Pacific 

15 Groves y. Wimbome, aboye; Gnat/y. Pullen n<ted\ ^-d « 

PLardaker y. Idle District Council, (1896) 1 Q.B. 335 5 B. & s. 970; 

16 David y. Britannic Merthyr Coal Co., (19091 9 ir -r . 
Hetcher-Moulton, L.J.; Lochgelly Iron ^ Onni 

A.C. 1, 29, per Lord Wright. ^ ^’^ttllan, (1934) 

T—78 
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and not to conclusive proof of e.g.^ failure to comply with 
the rules of the roadd® The detailed regulation of dangerous 
undertakings is a characteristic feature of modern legislation, 
which thus seeks to standardise the duty in such cases instead 
of leaving it to the uncertainties of decision by a court of law.^® 
In the case of a ministerial duty, c.r;., the duty of a sheriff to 
execute a warrant of court, or of a polling officer to deliver to 
an elector a voting paper with the official mark, a breach of it is 
actionable without proof of malice or negligence.^® Sometimes 
the language may suggest that the duty is only to take reason¬ 
able care. A local authority which was l)ound to clean, a sewer 
was held not liable for damage due to an obstruction in a sewer 
of which it was not and could not be aware by the exercise of 
reasonable care.^^ In the case of a duty which involves the 
exercise of a judicial discretion, an action will lie only for a 
corrupt or malicious but not a negligent performance of it; 
certificate of a person as a lunatic by the chairman of a board 
of guardians, refusal by a polling officer to accept the vote of 
a person who was in his opinion not entitled to vote.^s 

3. Duty towards the plaintiff.—The plaintiff must esta- 
])lish that the duty is towards him, in other words, that an action 
by him for damages for its breach was contemplated by the 
statute.-^ This would depend on the language and purview of 
the particular statute. There may be two tj’pes of statutory 


17 ^.< 7 ., The Maritime Conventions Act, 1911, S. 4; Blamires v. L. rf* 
Y. My. Co., (1873) L.R, 8 Ex. 283. 

18 Above. Chap. XIV. para. 44. 

i!i Nathan Issacs, Selected Essays on Torts, p. 242. 

20 Picl:rnnff v. Jamos, (1873) L.R. 8 C.P. 489. 

21 Hammond v. Vestry of Pancras, (1874) L.R. 9 C.P. 316; see also 

Bateman v. PopJar District Board, (18S7) 37 Ch. D. 272; Stretion^s 

Brewery Co. v. Derby Corporation, (1894) 1 Ch. 431; Lambert v. Lowestoft 

Corporation, (1901) 1 K.B. 590; JFilson v. EiTix^bari/ Boronyb Cot*ncR, 

(1908) 1 K.B. 563; British American Tobacco Co. v. Jonrs, (1925) 134 L.T. 

at p. 407; Dhanal v. Banyoon Indian Teleyraph Association, (1935) LL.R. 
13 Rang. 369. 

22 Everett v. Griffiths, (1921) 1 A.C. 631; Eamett v. Rond. (1925) 
A.C. 669; cf. Harnett v. Fisher, (1927) 1 K.B. 402; De FreviUe v. DiU, 
(1928) 138 L.T. 83 (doctor liable for careless eortifioatlDn). 

23 To^er V. Child, (1857) 20 L.J. Q.B. 151. 

24 Atkinson v. Newcastle and Gateshead Watenvorks Co., (1877) 2 

Ex. I). 441; Phillips v. Rritannw Hygienic Laundry Co., (1923) 3 K,B. 
832, 843. 
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■duties: (a) a duty imposed for the benefit of particular per¬ 
sons; (b) a duty towards the public generally. 

4. Duty to particular persons.—The duty may be for the 
benefit of a particular person or class of persons, e.g., workmen 
in a certain industry. In such cases that person or any member 
of the class can sue for its breach unless the contrary appears 
from the statute.^® The fact that the statute provides a penalty 
or some other specific remedy is not enough to exclude the right 
of suit for damages.! In Groves v. Wimborne,^ the statute en¬ 
acted that a fine up to £100 might be levied for breach of duty 
to fence machinery and applied for the benefit of the injured 
workman or his family. It was held that a right of action would 
stiU subsist as the fine might not be adequate for the injury. To 
this class of cases belongs the much discussed case of Cotich v 
Steel^ where a shipowner was held liable for failure to keep a 
supply of medicines on board the ship as required by the 
Merchant Shipping Act. It was held that the penalty provided 
by the statute was a remedy only for the public wrong or crime 
and not for the private injury. A person other than the one 
towards whom the statute creates the duty cannot have the 
benefit of it. Thus where a duty to keep sufficient fences was 
laid on a railway company for the protection of adjoining occu¬ 
piers, a passenger in a train which was thrown off by collision 
with a bull which escaped into the railway line from adjoining- 
land could not recover for personal injury merely by proof of 

a breach of the duty to keep a fence and without proving 
negligence.^ ^ 


jpublic.— In this class of cases it is more 
difficult to make out that the plaintiff can have the benefit of 

T., " o %°T T' 0898) 2 Q.B. 402; for other cases see above 

para. 2, Notes 3 and 2; see also Simmonds v. Newport Ahercam Cnni 

(1921) 1 K.B. 616; Bramires v. i. # y. By. Co., (1873) L.R 8 Ex ^83 ’ 

1 Ross V. Rugge-Price, (1876) 1 Ex. D. 269 * 

2 (1898) 2 Q.B. 402. 

3 (1854) 3 E. &; B. 402. 

4 Buxton y. N. B. By Co (1868) L.E. 3 Q.B. 549; see also PhilUos v 
Britannia Hygienic Laundry Co., (1923) 2 KB 823 As t 

damage due to breach of statutory duty to fenced see Mses above 

■Co. v. Wallis, (1854) 14 C.B. 213; Dielcinson v. L. JTw Bv 
H. & R. 399; Charman v. S. E. By. Co., (1888) 21 
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the duty so as to sue for damages for its breach. A duty to the 
whole public is not inconsistent with liability for damage to a 
member of it; but such liability must appear to be consistent 
with the scheme of the eiiactme’ut. The following three rules 
are deducihh^ from the ca,sc-law^ and may be of useful 
guidance on the question of statutory construction.® 

6 . First rule.—If the statute only repeats or defines a pre¬ 
existing duty under the common law, then there is a right of 
action unless it is taken away by the statute. Very clear langu¬ 
age is required to deprive a subject of the right of action which 
he has in the King’s Courts.'^ A penalty or other remedy in the 
statute lor the breacli of diity will be prima fade considered as 
a cumulative and not an exclusive remedy.® An action against 
a bailiff for failing to execute a warrant and causing loss to the 
decree-holder was allowed on the ground that the liability exist¬ 
ed under the common law and was not affected by the provision 
of a remedy under the County Courts Act.® 

7. Second rule.—If the statute creates a new duty and 
dots not provide any >]>eeinl remedy, then prima fadt tne orri- 
nar^ common law remedies of indictment and action for 
damages are available for damage resulting from a breach of 
that duty, unless the statute indicates the contrary. The onus 
is, in such a case, on the person who denies the right of action 
to show that it is repugnant to the statute.^® In the application 
ol this rule, there is no distinction between a positive act vio¬ 
lating a statutory prohibition and a non-feasance or omission 


Grtnf/ortfl Knd Jii/. Co„ (1010) 1 K.B. 615; Symons v. Soitthcm Rv- 

Co., (1035) 153 L.T. OS. 

Tr(7rrrieorA-5 Co. v. Sau'l'csford, (1850) 6 
L.li.N.S. 336. prr Willos 3.; see also liareilh/ Municipal Board v. 

A.I.R. 1034 All. 705. 

c On this subject, sec Thayer, Selected Essay's on Torts, p. 276. 

7 Per Scrutton, L.J., in Loivthcr v. Clifford, (1027) 1 K.B. 130, 147. 

^ E.p., BroclueU v. BuUock, (ISSO) 22 (J.B.D. 567; l/orr *5 v. Pouaft- 
horoufth Corporation, (1008) 1 K.B. 205. 

me ? Gnvmlall (1037) 

lUb L.j.K.B. 3SG (action allowed against a bailiff for releasing attached 
goods in contravention of s. 40 of The Couutv Courts Act. ISSS). Cf. 
KambhoUu v. Ashreef Hussain, (1025) 40 M.L.J. 450 (no action against a 
police officer for refusing to receive a complaint). 

10 Clowes V. Staffordshire Potteries Waterworks Co.. (1872) LJt, S 
Cli, 125. ' 
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to do something enjoined by statute, e.g., between driving a 

car beyond the speed limit and failing to provide the lights 

prescribed by traffic regulations. In Corporation of Lyme 

Regis v. Henley ,an action was allowed against a corporation 

for failure to repair sea-banks vested in it by Royal Charter. 

Local authorities have been held liable for damage arising from 

breaches of statutory duties, e.g., to clean a sewer,^® light a 

street,!^ to keep water meters^® or sewer gratings^® in proper 

condition, or to keep a school in repair.^^ In these eases there 

was no indication negativing a right of action. On the other 

hand, where such an indication is present, an action would not 

lie, as in cases arising in England out of omission of highway 

authorities to perform the duty to repair a highway imposed by 

the Highways Act. The general observation found in cases of 

this kind that a public or statutory authority cannot be sued for 

a non-feasance must be understood with reference to the parti- 
-cular class of cases. 


8. Third rule. —If the’ statute creates a ne^v duty and 
provides a special remedy, such remedy prima facie excludes 
a right of action.^® It is, however, open to the plaintiff to 
show that it does not and is only cumulative to the ordinary 
legal remedies.^® Hut a« th e duty is new and but for the 

Bygienic Lmmdry~^., 

ViyJd) 2 K.B. 832 at pp. 841, 842; see also 27 Har. L.R. 317 
^2 (1834) 2 Cl. & F. 331. 

13 Baron v. Portslade TJrhan Council, (1900) 2 Q.B. 588. 

14 Carpenter v. Fmshury Borough Council, (1920) 2 KB 195* 

pard V. Glossop Corporation, (1921) 3 K.B. 132. ^ ^ 

15 BlacTcmore v. Vestry of Mile Bnd Old iown, (1882) 9 OBD 45 

16 White V. BmdUy Local Boa/rd, (1875) L.R. 10 Q.B. 219- Panwt^th 

V. Battersea Corporation, (1914) 2 K.B. 89- .7/ i? t • r 

William, (1893) A.C. 540 where an action for non-repair was e^Sressly 
conferred by statute. ^ expressly 

17 Chmg V. Surrey County Council, (1910) 1KB 736 

18 Per Lord Tenterden in Bishop of Bochester v. Bridges flRSl'i l 
B. & Ad. 847; Wolverhampton Waterworlcs v. Bawkesford. (1S5<)\ fi o u 
N.S. 336; fVitham Outfall Board v. Boston Corporation, (19261 136 T t' 
756. Also a right of action for an injunction; Institute of Patent 

V. Lockwood, (1894) A.C. 347; but not at the instance of thn O 
vent a public injury; A. G. v. Sharp, (1931) 1 Ch 121 128 V®" 

Premier Time, Ltd., (1931) 172 L.T. (Jour.) 469; 30 L.G.E. 126 ’ 

19 Per Atkin, L.J., in Phillips v. Britannia ’Hygienic Zaun dr,, r 
<1923) 2 K.B. 832; B. v. Poplar Borough Council, (1922) i V^f 

Corporation, (1911) 1 K.B. 560; Monk v. Warehy, ( 193 ^ 1 
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statuU’ lie would have no cause of action under the law, 
the presumption raised by the provision of a special remedy is 
generally strong’ in this class of cases. In fact courts have 
raised it even where the remedy is not compensatory at all but 
is only a ])enalty or fine which goes to the Crown and not to the 
injure(l party. There are many well-known illustrations of this 
rulc.^° In England, actions have been held not to lie against 
local authorities for damage due to their failure to perform 
duties under tlie Highways and Public Health Acts to repair 
a highway,21 or to provide a proper system of dramage .22 
The ratio decidcmli of these cases has already been explained.^* 
If, however, there is an improper performance of such duties, 
the case falls under the first rule aforesaid and an action will 
lie for damage arising from a misfeasance.^-^ In Afhimon v. 
NeircasfJe and Gafcshcad M'atcnvorks a private Act of 

Parliament by which a water works company was incorporated 
imposed a duty on the undertakers to keep charged with a 
certain i)ressure of water all the pipes to which fire plugs were 
attached. The plaintiff alleged that this was not done and he 
suffered loss by reason of the insufficiency of water during a 
fire on his premises. His action was dismissed on the ground 
that the language and ])urview of the statute indicated that the 
penalty provided by it was the only remedy for breach of duty. 
It a right of action were allowed, the water company would 
become insurers of the whole town against fire and an obliga- 


20 Soo also Johnston and Toronto Type Foundry Co. v. Consumers* 
Gas Co., (ISOS) A.C. 447; FAnonoc v. FaJle, (1884) 13 Q.B,D. 109; Eeath*s 
Garayc v. Hodyes. (19U1) 2 K.B. 370. 

21 Cou-try V. Local Board, (1892) A.C. 345; above 

Clijif). VT. para. 15. 

22 Glossop V. Heston and Islcworth Local Board, (1879) 12 Ch. B, 103; 
Saunders v. Holhoni Distnet Board, (1895) 1 Q.B. 64; cf. B, v. Marsh- 
land Smecth and Fen District Commissioners, (1920) 1 K.B. 155, per Me 
Cardio. J.; Bohan v. Clements, (1920) 2 Ir. E. 117; Bam v. Bromley Cor¬ 
poration, (1008) 1 K.B. 170 (mandamus was the only remedy against a 
Municipal Council refusing to approve building plans, though maliciously); 
Mimicipal Board of Benares v. Behari LaJ, (1926) I.L.R, 48 AIL 500. Sm 
above. Chap. VI, para. 23, Notes 11 and 12. 

22 Above, Chap. VI, para. 16. 

24 Hawthorn Corporation v. Kannuluik, (1906) A.C. 105; for other 
cases, see above, Chap. VT, para. 16. 

25 (1877) 2 Ex. D. 441; see Scammell v. Hurley, (1929) 1 K.B. 419, 435^ 
(failure to supply light during the general strike in 1926); Clegg PaHtm- 
son Co. V. Earhy Oas Co., (1896) 1 Q3. 562. 
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tion of such a vague and oppressive character could not be 
presumed to have been made a part of the legislative bargain 
entered into by the company. In this case^ doubts were thrown 
on the correctness of the decision in Couch v. Steel^ and the 
broad rule laid down therein that whenever there is a statutory 
duty, an action lies for damage resulting from its breach. It 
was, however, admitted that the enactment in that case was of 
a wholly different kind and there was no necessary conflict 
between the two eases. Conch v. Steel is still good law^ and 
governs cases where a duty is imposed for the benefit of a parti¬ 
cular person or class of persons. In Dawson v. Bingley Urban 
District Council* an action was allowed for failure to perform 
the duty under S. 66 of the Public Health, Act, 1875, “to pro¬ 
vide fire plugs and other necessary works for securing an 
effteient supply of water in ease of fire, and to paint or mark 
the buildings in the street near fire plugs to denote the situa¬ 
tion thereof.” The plaintiff alleged that during a fire it took 
time to discover a fire plug buried under the surface as the 
indication plate on the wall was not in a straight line from it 
but was a few feet away, and therefore he sustained loss by the 
delay in putting out the fire. The defendants were held liable 
as their conduct was not a mere non-feasance hut a misfeasance, 
i.e., a breach of the common law duty to use due care. 

9. Damage caused directly by breach of duty.— The 
plaintiff must show that he has sustained special damage; else 
he cannot sue for damages for breach of statutory duty. This 
is, however, not necessary where the breach of duty amounts 
also to an invasion of a personal right to property or other 


1 (1877) 2 Ex. D. at pp. 448, 449: see also per Lord Cairns in- 

Ward V. Ho'b'bSf (1878) 4 A,C. 13, 23; Cowley v. Newmarket Zocal Board 
(1892) A.C. 345. ^oard, 

2 (1854) 3 E. & B. 402. 

3 Bimmonds v. Newport Ahercam Coal Co., (1921) 1 KB 616 
p. 624; see also Bemmings v. Stoke Poges Golf Club, (1920) 1 KB 720 

p. 731. In B. V. Marshland Smeeth # Fen District Commissioners riOlQ^ 
17 L.G.R. 678, cited by Robinson, PubUe Authorities, at p 156 McCardio 
X, observed that aU these eases require to be considered by the House of 

4 (1911) 2 K,B. 149. For two illustrations on either side of 

Une, see PhiUtps v. BHtannia Hygienic Lamidry Co., fl923^ 9 ttu ooo 
and Monk v. Wareby, (1935) 1 K.B. 75. ^ ‘ 
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benefit/’ Where an employer was bound to pay the weekly 
wages to his workmen and deliver to each of them a statement 
to explain how the amount paid to liim was arrived at, it was 
held that the latter duty could be enforced without proof of 
damage and nominal damages might be awarded for its breach.® 
The damage must be the direct consequence of the breach of 
duty.*^ Ordinarily, a person cannot complain of damage due to 
his contributory negligence,® c.g., where he drove into a heap of 
stones on a road in day-light.® But the duty may in particular 
cases be such as to involve a liability in spite of the negligence 
of the party injured/® For instance, the use of dangerous 
machinery may require precautions designed to protect the 
careless as well as the careful workman/^ The driver of a 
motor car may at the moment of a collision be committing a 
crime by driving without a licence, number-plate or rear 
lights but will not on that account be liable for damage which 
is unconnected with such conduct. 

10. Damage contemplated by statute. —The damage com¬ 
plained of must be such as was contemplated by the statute. In 
Ooj'ris v. Scott, shipowners were required by certain regula¬ 
tions to provide separate pens of certain dimensions for cattle 

5 Chamberlain v. Chester and Birkenhead By. Co., (1848) 1 Ex. 870, 
876; Lloyd v. Burrxif*, (1868) L.R. 4 Ex. 63 (right to money); Ashby v. 
White, (1701) 2 Ld. Raym. 938; Pickering v. James, (1873) L.R. 8 C.P. 
480 (right to vote). 

G 5 tmmo7i(?5 V. Newport Abercam Coal Co., (1921) 1 K.B. 616 at p. 631, 
per Atkin, L.J. 

7 E.g,, Price v. Webb, (1913) 2 K.B. 367 (failure of employer to 
return insurance cards to employee not the direct cause of latter’s inability 
to obtain employment). 

8 Caswell V. Powell etc., Cotlie^ries, (1938) 3 A.E.R. 21. See also 
Vincent v. Southern Bailway Co., (1927) A. C. 430; Postmaster 
General v. Liverpool Corporation, (1923) A.C, 587; Dew v. United British 
Steamship Co., (1928) 139 L.T. 628. 

0 Bvtterly v. Drogheda Corporation, (1907) 2 Ir. R. 134; Torrance v. 
Ilford D. C., (1909) 73 J.P. 225. 

10 Above, para. 2. See Flower v. Ebbw Vale Steel, etc., Co.. Ltd., 
(1936) A.C, 206, 214, 216; B. v. Southern Canada Power Co., (1937) 3 
A.E.R. 928; Crase v. Meyer-Dumore, etc.. Ltd., (1936) 2 A.E.R. 1150; 
Murray v. Schwachman, (1938) 1 K.B. 130. 

11 Carey v. Ocean Coal Co., (1938) 1 K.B. 365. 

12 Or in violation of a statute prohibiting Sunday travelling in the 
U.3.A.; Restatement, II, $ 288. 

13 (1874) L.R. 9 Ex. 125; see also Buxton v. N, E. By. Co., (1868) L. 
R. 3 Q.B. 549. 
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and battens or footholds in the floor of the pens. It was held 
that a person whose cattle on board ship had been washed over¬ 
board by reason of the shipowner’s failure to comply with these 
regulations could'not sue for the loss as their object was only to 
prevent overcrowding and infection. In Ward v. Hobbs ,a 
statute prohibited the sending of animals with contagious 
diseases to a market for sale. It was held that this was in the 
interest of other animals sent there and that a purchaser who 
bought animals and took them home cannot complain of 
damage to his animals. 

11. Remedy.—The ordinary civil remedy is an action for 
damages. The criminal remedy of indictment is also available 
unless it is excluded by statute.^® An action for injunction will 
lie to avert damage arising from a breach of duty.^® An ac¬ 
tion for mandamus is the remedy for compelling the perform¬ 
ance of a public duty.^'^ Where a statutory duty amounts to 
conferring a personal right, a suit for declaration will also lie.i® 
A person who pursues a remedy provided by statute must con¬ 
form to its requirements; for instance, if it lies in one court, he 
-cannot go to another.^® 


14 (1878) 4 A.C. 13. 

15 S. V. SoM, (1891) 1 Q.H. 747, 753, 767 j for indictmeiit of a coroora- 
iion, see B, v. Tyler, (1891) 2 Q.B. 588, 592. 

16 A. G, V. BirmingJuzm Corporation, (1912) A.C. 788. An injunction 
can "be asked for, though the statute has provided a penalty for a past 
breach of duty; Cooper v. Whittingham, (1880) 15 Ch.I>. 501; Carlton 
lUustraiors v. Coleman Co., (1911) 1 K.B. 771; Stevens v. Chovm 
(1901) 1 Ch. 894; A. G. v. WimbCeAon Bouse Estate Co., (1904) 2 Ch 34* 

17 Specific Relief Act, S. 45; it is otherwise if the remedy is excluded 

hy statute; Pasmore v. OswaUtwistle U. D. C., (1898) A,C. 387* see alsn 
^bove, Chap. VI, para. 16, note 6. ^ 

18 Simmonds v. Newport Ahercam Coed Co,, (1921) 1 K.B, 616 

19 Barractough v. Brown, (1897) A.C. 615. 
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1. General defences.—We now proceed to discuss general 
defences to actions for torts. Special defences applicable to 
particular torts have already been considered, privilege in 
an action for defamation, prescription in an action for nuisance. 
Many of the important general defences are defined by the 
Indian Penal Code under the title of ‘General Exceptions. 
The defences here considered ai*e the following; (r) Authority 
of public officers; (a) Judicial authority; (Hi) Quasi-judicial 
authority; (iv) Parental and quasi-parental authority; 
(vi) Necessity; (vH) Consent; {vul) Defence of person or 
property. Before considering these defences, it may be 
use’ful to examine how far the following are also defences, 
(a)inevitable accident, {h) mistake, (c) exercise of common 
rights, and (d) plaintiff being a wrongdoer. 

2. Inevitable accident.—The plea of inevitable accident 
is usually spoken of as a defence^ but is, strictly speaking, not 
a defence but only a denial of liability. For instance, in an 
action for bodily harm the plaintiff has ordinarily to prove 
intent or negligence of the defendant; and if he fails to do so. 
his injury may be said to be an inevitable accident. In cases 
of absolute liability like Eyhnds v. Fletclier, inevitable acci¬ 
dent is no excuse unless it assumes the fomn of an act of God.® 

3. Mistake.—Mistake of law is generallv no defence to 
civil or criminal liability. Mistake of fact is a general defence 
under the Indian Penal Code* but not to an action in tort. 
For instance, an officer who executes a warrant of arrest 


1 Ohap. rv. 

2 Pollock, Torts, Cliap. IV. 

3 Above, Cliap. VI, para. 80, and Chap. XV, paras. 1 and 6. 

4 Ss. 76, 79. 
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against the wrong man by mistake is not guilty of a crime;® but 
he will be liable in an action for false imprisonment.® Mistake 
would be an excuse only in those exceptional cases where an 
unlawful intent or motive is an essential ingredient in liability, 
e.g,, a mistaken but honest statement on a privileged occasion, 
a criminal prosecution instituted by mistake. In other cases 
even an honest or inevitable mistake is no defence, e.g,, trespass, 
to person or property, conversion of goods as in Hollins v. 
Fowler,’^ defamation as in Hulton v. Jones.^ 

4. Exercise of common rights. —^We find a defence under 
this title in Sir Frederick Pollock’s Law of Torts.^ 
This, like inevitable accident, is really not a defence 
but a denial of a breach of duty or a violation of 
right, as where the defendant builds on his land and 
shuts off light to a new house of his neighbour, or opens a new 
shop and ruins an older rival. The defence is necessary on the 
assumption that there is a general rule of liability for inten¬ 
tional harm. The difficulties in the way of accepting such a 
rule have already been noticed.^® 

5. Plaintiff being a wrongdoer.—This circumstance is 
not by itself a defence^^ but may be material for other defences 
recognised by the law. It may be evidence of the plaintiff’s 

eonsent^^ qj- contributory negligence.^® It may show the 

absence of a breach of duty, e.g., where a trespasser is hurt by 


5 E, V. Gopalia, (1923) 26 Bom.L.R. 138 : A.I.R. 1924 Bom, 

333. 

6 Above, Chap. II, para. 15. 

7 (1875) L.R. 7 H.Ii. 757; above, Chap. V, para, 42. 

8 (1910) A.C. 20’; above, Chap. VII, paras 17 and 18. 

9 p. 152. 

10 Above, Chap. XIII, para. 4. 

11 In Massachusetts courts held formerly that a person who violat¬ 

ed tho laws against travelling on a Sunday could not recover for injury 
during such travel; but this has been negatived by statute in that state 
and has not been followed outside it. Pollock, Torts, p. 182; Burdick, 
Torts, p. 102. In that state an owner or driver of an unregistered auto¬ 
mobile cannot it seems, sue another for injury, and is a sort of outlaw 
and no more a lawful traveller than a runaway horse. 66 U.S LB 
397. . ■ ■ ' ' 

12 Below paras. 25-28. 

13 Above, Chap. XTV, para. 17. 
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a vicious dog in the premises.^* It may affect the causal rela¬ 
tion between the defendant’s breach of duty and the damage 
suffered by the plaintiff as in Wcld-BlundelVs case^® and Ho¬ 
ward V. Odhams Press^ IJd}^ In the former case Lord Dunedin 
suggested an alternative ground of decision, viz.^ that “no man 
can claim damages when the root of the damage which he claims 
is his own wrong.He observed that this was the under¬ 
lying principle of the decision in Neville v. London Express 
Newspaper'^^ and of the doctrine in Merryweather v, Nixoriy'^^ 
denying contribution Ixdween joint wrongdoers. In Howard v. 
Odhams Press, IJd.,^^ Gi*eene, L.J., observed that this would 
be a special substantive rule of law differelit from the principle 
of causation on wliich Lords Sumner and Wreiibury rested 
their decision and that if lie could express his own preference 
their ground of decision appeared to be more consonant with 
the decision in NevilU ^s case than Lord Dunedin’s. If the 
plaintiff is a wrongdoer in the sense that he is a party to a 
manifestly unlawful or immoral act and relies on it as part 
of his cause of action, his action would fail on grounds of 
public policy. An instance has already been referred to. ris., 
where a woman wlio agreed to live in immoral association with 
a married man on the faith of a false- representation made by 
him was not allowed to sue liim for deceit.Apart from 
the defences known to the law and set out above, the plaintiff 
being a wrongdoer is by itself no defence and even a wrong¬ 
doer may recover, cjp, a trespasser to whom an occupier of 
premises uses needless force. 

6. Authority of public oflaoers. —Under this head, the 
position of the following i^ersons may be conside*red: first. 

Above, Cliap. XIV, para, 28. See also HiUe*n v. 7. C. 

Ltd., (1034) 1 K.B. 455; (1036) A.C. 65. 

15 (1020) A.C. 056; above, Cliap. VII, para. 89 and Chap. XIV, 
para. 70. 

15 (1038) 1 K.B. 1; above, CHinp, XIV. 

17 (1020) A.C. at p. 076. 

ifi (1019) A.C. 368; above Chap. Vin, para. 20. 

10 Below, Hiap. XTX, para. 27. 

20 (1038) 1 K.B. at pp. 47, 48. 

20 -ft Siveyer v. Allison^ (1935) 2 K.B. 408; above Chap. IX, 
para. 14. Cf. Burrows v. BhodeSy (1809) 1 Q.B. 816 (where the 
defence failed as the act was not manifestly unlawful). 
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executive, and second, military and naval officers of the Crown. 
The authority of executive officers in various spheres of govern¬ 
mental activity is nowadays governed in most part by statute 
law. There is therefore rarely any need at the present day 
for exploring the field of constitutional law for ascertaining 
their inherent powers.^i With regard to certain matters these 
powers are well-settled. They originally formed part of the 
royal prerogative and are now exercised in a constitutional 
monarchy by his ministers and their subordinates. They may 
be considered under the following four categories. 

7. Defence of the realm against external .aggression and 
suppression of internal disorder.—Acts done in furtherance of 
this vital concern of the state are excused on the ground of 
necessity. The Government can impress men for service, seize 
property22 for bulwarks, aerodromes and other military require¬ 
ments, declare martial law,^^ commandeer ships^^ or goods, 
arrest persons suspected of helping the' enemy or otherwise 
dangerous by being at large,^ restrain the movements of persons, 
and do other acts necessary for the purposes aforesaid. The 
powers of executive and militar 3 ' officers in these matters were 
regulated by the Defence of the Realm Acts passed during the 
last war. Besides, such officers are usually protected by Indem- 
nit\' Acts passed after a war or rebellion, from suits or other 
proceedings in respect of injuries caused by them during tbe 
progress of the war or rebellion .2 In the absence of such legis- 

21 For instances where the question became material, see M, v. Halli- 
day, (1917) A.C. 266; A. G. v. Be Keysefs Moyal Hotel, (1920) A.C. 
508. 

22 In re a Petition of Bight, (1915) 3 K.B. 649; the owner of 
property is entitled to compensation; A. G. v. Be Keyser^s Hotel, (1920) 
A.C. 508. As to selection of a site for a military camp, see Hawley v 
Steele, (1877) 6 Ch.l>. 521, 528. 

23 B. V. Channappa, (1930) 32 Bom.L.R, 1613 : A.I.B, 1931 Bom 
57. 

24 Crown of Leon v. Admiralty Commissioners, (1921) 1KB 

595. 

25 Bup Lai V. Secretary of State for India, (1925) I.L.B. 5 Pat, 
205 (impressing carts for hire). 

1 Ex parte Marais, (1902) A.O. 109; B, v. HalUday, (1917) A C 

266; In re Amir Khan, (1870) 6 B.L.B. 392. ' 

2 PhiMps V. Eyre, (1870) L.E. 6 Q.B. 1 (Act passed after the 
Jamaica riots). 
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the law of torts. 


lation courts of law are not debarred, when normal conditions 
are restored, from examining the grounds of necessity that 
existed for inflicting the injuries complained of during a war or 
rebellion.^ Therefore the executive has no prerogative over¬ 
riding the common law. But courts would naturally allow a 
large margin of discretion to the officers concerned who had to 
fight a war or rebellion and would not presume to sit in judg¬ 
ment over their conduct of military operations. Besides the 
pow'er to suppress a riot or rebellion, magistrates, police and 
military ofilcers have the power to disperse unlawful assem¬ 
blies by force and thus avert danger to the public peace."^ 


8. Transactions with independent States and subjects of 
such States.—In the Tatijore Ruj ease,^ the Pri\w Council held 
that the annexation of the Raj by the East India Company 
could not be (piestioned in a court of law. Lord Kingsdown 


observed: 


transactions ot‘ iiutcpoiulent States between each other are 
governed by other laws than those which municipal courts administer. 
Such courts have neither the means of doing what is right, nor the 


power of enforcing any decision which they may make. 

Similarly a court of law has no power to entertain an 
action in respect of injury arising from Government's declara¬ 


tion of war, ]>oaee, or blockade.® treaties of peace*^ or of com¬ 
merce, or seizure of foreign territory.® A subject of a foreign 
State who is not residing in British territory at the time can¬ 
not also eoin|dain of any injury to him done by or under the 



3 Sec on this subject Dicey, Law of the Constitution, p. 539; Moore, 
Act of State, p. 48; Finlason’s Peview of the authorities ns to repression 
of riot or rebellion, 1808. During a war or a state of martial bw, 
courts of law have no right to question nets of the military authoritiw; 
Ex ptiric Marais, (1902) A.C. 109; as to this case, see Dicey, Law of the 

Constitution, p. 546; Dodd, 18 L.Q.K. p. 143. 

'1 S. 132, Orl. Pr. Code, Cliap. TA. Acts done in good faith are 

not offences. 

Scerriartf of State for Imlia v. Kamatchee Eope Saheha^ (1859) 
13 Moo. P.C. 22, 75; see also Didv of Brunsivicl' v. Honortr, (1844) 6 
Bcav. 1; (1848) 1 II.L.C. 1; as to cases of disputes between indepen¬ 
dent States in America, Moore. Act of State, p. 107. 

c» Esposito Y. jRoirden, (1857) 7 E. B. 781. ^ 

7 CinZioH TTar OZad/unt/jj A.'.'.s'oriafiOH, Ltfl, v. The itinp, (193-) 
A.C. 14 (a claim to war repartition got from Germany rejected). 

8 Cool' V. Sprlfjfj, (1899) A.C. 572. 
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authority of the British Government. In Buron v. Denmariy^ 
the defendant, the commander of a British man-of-war, had 
destroyed certain property of a slave-trader on the west coast 
of Africa and his act was approved by the British Govern¬ 
ment. It was held no action lay against the defendant. Simi¬ 
larly the Government has authority to exclude undesirable 
aliens from its borders.^® Where, however, an injury is inflict¬ 
ed on an alien who is also a British subject at the time, he can 
complain of it in the British courts.^^ A fortiori, an injury to 
a British subject whether resident in England or not, is action¬ 
able in the ordinary courts. In these eases, the wrongdoer 
cannot rely merely on the warrant or authority of Govern¬ 
ment as a defence. It is open to a court to examine the lega¬ 
lity of the authority claimed by Government or its officers to do 
the act complained of.^^ The following statement of this well- 
established rule by Lord Atkin is worth setting out here. It 
was made in a Privy Council case^^ where a person complained 
of wrongful deportation by the Gk»vernor of Nigeria. 

“As the executive he (the Governor) can only act in pursuance of 
the powers given to him by law. In accordance with British jurispru¬ 
dence no member of the executive can interfere with the liberty or pro¬ 
perty of a British subject except on the condition that he can support 
the legality of his action before a court of justice. And it is the tra¬ 
dition of British justice that judges should not shrink from deciding 
such issues in the face of the executive.’’ 

9. Disciplinary powers over subordinate officers.—^^The 
Government has the right to employ officers and exercise discip¬ 
line over them. It can suspend or dismiss them at pleasure.^® 
The Bombay High Court held that a Deputy Collector who was 
censured in a Government notiflcation for alleged misconduct 
and dishonesty could not sue the Government for defamation 


9 (1848) 2 Ex. 167; see also Elphinstone v. Bedreechand, (1830) 
2 St. Tr.N.S. 377; Poll v. Lord Advocate, (1890) 1 Fraser 823. 

10 Musgrove v. Chun Teeong Toy, (1891) A.O. 272. 

11 Johnstone v. PedkLr, (1921) 2 A.C. 262. See CommercUil 
Estates Co. of Egypt v. Board of Trade, (1925) 1 K.B. 271, 290, 297. 

12 Mostyn v. Fabrigs, (1774) Sm.L.C., Vol. I, p. 642. 

15 WaUdier v. Baird, (1892) A.C. 491; Musgrove v. Pulido, (1879) 
5 A.C. 102; see also Spngg v. Sigcau, (1897) A.C. 238. 

14 Eshugbayi EleTco v. Government of Nigeria, (1931) A.C. 662, 

*676. 

16 Shenton v. Smith, (1895) A.C. 229. 
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as tile right of censure was included in the larger right of dis¬ 
missal at pleasure.^® These powers are however subject to any 
spoeial provisions under contract or statute.^*^ 

10. Apprehension of criminals and suspects.—The powers 
of police officers to use force,or to enter private premises,^^ 
for stopping a breach of the peace and for the arrest of crimi¬ 
nals, suspects and persons committing a breach of the peace has 
already been considered. 


11. Military and naval ofiBcers.—They have no special 
privilege or prerogative except what is conferred on them by 
statute or by the lawful orders of the executive government. 


Their acts are not justiciable in the ordinary courts while a 
war is in a state of progress aiul martial law is prevailing.^o 
But after the cessation of a war or rebellion, a soldier, like any 
othei’ citizen, is subject to the courts’ jurisdiction; and in an 
aetioit against him they can examine the Oxistenee or extent of 
necessity pleaded hy him as a justification for causing the in¬ 
jury complained of.^^ As already observed, lu usually gets the 
protection of an Indemnity Act and is saved from an enquiry 


Jehangir v. Secretary of State for Imlia, (1002) I.L.R. 27 Bom- 
180 : 5 Bom.L.R, 30; in appeal 0 Boni.L.R. 131; Hoss v. Secretary of 
State for India, (1913) I.L.R. 37 Mad. 55 : 24 M.L.J. 420; Ham Das 

V. Seen'tary of State for India, (1912) 18 C.W.N. 106 : 116 I.C. 
922. 


1' OouJd V. Stuart, (1896) A.C. oTo; Venkata Rao v. Secretary of 
State, (J937) I.L.R. Mad. 532 (P.O.): 64 I.A. 55; Rangachari v. Secre¬ 
tary of state, (1937) I.L.R. Mad, 517 (P. t\) : 64 T.A. 40. See also 
Clifford V. The King, (1933) 66 M.L.J. 639 (P.C.) ; A.I.R. 1934 

P.C. 60; Aiyar v. Sri Miuakshi Dei>astanam, (1935) 69 

M.Tv.J. 206 : A.I.R. 1935 Mad. 945; Seeretaty of State for India v. 
/) Attaidex, (1934) I.L.R. 12 Rang. 556; (Jiniftori Lai v. Secretary of 
State for India, (1935) 159 I.C. 1107 (Lali.); Jamun- v. Secreiar^ of 
State for India, (1935) I.L.R. 16 Lull. 1017. 

Above, Clinp. IT, para. 20. 

Above, aiap. IV, para. 38. 

20 Kx parte Marais, (1902) A.C. 109. 

2 3 A leading authority on this subject is R. v. Piiincy, (1832) 5 C. 

V) riots of 1831); see Pioey. Law of the Constitution, 

-85, et seq. and appx. vi. As to a soldier’s dual responsibility under 

the military law to obey his superior’s orders oven if improper, and under 

^e common law, .w Stephen. Hist, of Crl. Law. Vol. I, p. 205; per 

Willes. J., m Eeighly v. Bell, (1866) 4 F. & F. 763; I. P. C., s». 76 
and 79. ^ 
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of this kind.22 The maintenance of discipline in the army and 
navy is regulated by statutes like the Army Acts and Naval Dis¬ 
cipline Acts,23 which invest superior officers with disciplinary 
powers and also provide for the constitution of military tribu¬ 
nals for trial and punishment of offenders against military 
discipline.2^ A court of law has no jurisdiction to question 
acts done within such powers but can enquire whether the 
powers claimed were conferred by statute and whether they 
were exercised in conformity with it and award damages, if 
their acts were in excess of their powers.23 

12. Act of State.—This term is iised in different senses in 
different contexts. In the first place, it is used in the sense 
of an act or transaction which is not justiciable in the ordinary 
courts, e,g.j declaration of war, treaty of peace, annexation or 
seiziu'e of territory,^ injury done by or with the authority of 
Government to a foreign subject as in Buron v. Denman.^ 
To the same category belong acts of sovereignty done by 
foreign sovereigns, because a British court has no jurisdiction ■ 
to give relief for injury resulting from them.® Secondly, the 
term is used also to refer to acts done by Government with 
reference to its own subjects in the exercise of executive discre- 


22 E.g., Tilonko v. A, G. of Natat, (1907) A.C. 92, 461. 

23 (1866) 29 & 30 Viet., e. 109; (1881) 47 & 48 Viet., c. 39. 

24 S, V. Cuming, (1887) 19 Q.B.D. 13; Maries v, Frogley, (1898) 
1 Q.E. 888; Bradley v. AHhur, (1825) 4 B. & C. 292, 305. 

25 Warden v. Bailey, (1811) 4 Taunt. 67; 4 M. & S. 600; see also 
Wolfe Toners ease, 27 St. Tr. 614; Comyn v. Sabine, (1737) eited in 
Sm.L.C., Vol. I, p. 651; Sutton v, Johnstone, (1786) 1 T.R. 493; 
DdwJcins v. Lord Paulet, (1869) L.R. 5 Q.B. 94; Fraser v. Balfour, 
(1918) 87 L.J.K.B. 1116; Keddon v. Evans, (1919) 35 T.L.R. 642, 
where the authorities are reviewed by MeCardie, J. As to the preroga¬ 
tive of the Crown in the administration of the Army and Navy, see 
China Navigation^Co. v. A, G., (1932) 2 K.B. 197. 

1 Secretary of Stat^ for India v. Kamatchee Boye Saheba, (1859) 
13 Moo. P.C. 22; Boss v. Secretary of State for India, (1875) L.R. 19 
Eq. 509; Salaman v. Secretary of State for India, (1906) 1 K.B. 613; 
see also above, Chap. XVI, para. 29. 


2 (1847) 2 Ex. 167; above, para. 8. 

^ 1^7; Carr v. Francis Times, 

(1902) A.C. 176; see also Bohree v. Napier, (1836) 2 Bing. N.C 781- 
Govimdan Nair v. Adhyuta Menon, (1915) I.L.R. 39 Mad. 433 • 28 
ML.J. 310; Chaturbuj Y. Chunilal, (1933) I.L.R. 57 Bom. 474 P.C.: 69 
I.A. 211. See also Princess Palayolga v. Weissf, (1929) 1 KB 718 
T—80 
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tion under common law or statute,*^ e.g.^ dismissal of an ofiticer,^ 
d(?portation of a political offender, declaration of martial law 
during a riot or rebellion; the disposition of the armed forces 
of ihe Crown in time of jieace.® In these cases courts of law 
have jurisdiction to enquire whether the wrong complained of 
w’as authorised by the common law or statutory power under 
colour of which it was done. They therefore differ from acts 
of state of the former description which are wholly beyond the 
cognisance of municipal courts. Sir James Fitzjames Stephen 
used the phrase exclusively in the former sense. Therefore he 
observed that “as between the sovereign and his subjects there 
can be no such thing as an act of State. It is however used 
frequently in tiie latter sense also and then it refers to an injury 
to a British subject which purports to be within the common 
law or statutory powoi of (Jovernment or its officers.® 

13. Judicial authority.—No action lies against a judge 
in respect of his judicial acts though they are alleged to have 
been done dishonestly or maliciously.® In England there is a 
difference in the application of this rule of immunity to supe¬ 
rior and inferior courts of justice. No action lies against a 
judge of a superior court like the High Court of Justice on the 
ground that he aeted beyond his jurisdiction.^® This is because 
his jurisdiction is unlimited and another judge of the same 


These are sometimes called ‘‘matters of State”; Moore, Act of 
State, p. ai2. 

5 Jehangir v, Svcrcian/ of State, (1002') I.L.R. '27 Bom. at 

p. 214. 


6 China Navigation Co., Ltd. v. A. (?., (1932) 2 K.B. 197. 

7 Stephen, Ili&torv of CViminal Law. Vol. IT, p. 05. See Municipal 
Corporation of Bombay v. Secretary of State for India, (1932) 36 Bom. 
L.R. 56S, 004; Mirza, J., observed that in the latter sense it is a mis¬ 
nomer. See also FeHfcflf(n'<iHr 7 a Iyengar v. Government of Mysore, 
12 Mys.Tj.J. 32S. 

Acts done bv Governors of Colonies bv doloffation from the Crown 
under the warrant of commission are vailed avt> of State; Mus<grove v. 
Pulido, (1S79) 5 A.C. 102, 110. In ArunachtUom v. I'calatnc/iofapati, 
(1919) T.L.R. 43 Mad. 253 P.C,; 40 T.A. 204, Lord Shaw spoke of the 
preparation of the Inam Register, i.e,, a register prepared in 1S04 of lands 
held under Crown grants in Madras, as a groat ‘act of State. ^ For a 
definition of aet of State, sec Srinihash Prasad v. Kesho Prasad, (19111 
I.L.R. 38 Oal. 754; 15 C.W.N. 475. 

3 Sec above, Cliap. TI, para. 19 and Hiap. AMU, para. 42. 

10 Fi-ay V. Blaclcburn, (1863) 3 B. A- S. 576; .Indcrsi)?! v. (rorn'e, 
(1895) 1 Q.B. COS. 
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court cannot review his decision by way of trying an action 
for damages against him.^i The only course open in the case 
of an erroneous decision is an appeal against it as provided by 
law. But the jurisdiction of a judge of an inferior court like 
a county court judge or a magistrate is usually limited by the 
statute which creates the court and an action lies against the 
judge on the ground of want of jurisdiction. ^2 3 ^^ action 

lies even against a judge of an inferior court merely on the 
ground of dishonesty or malice if he has acted within his juris- 
diction.^3 rpi^^g immunity would apply to a magistrate,!^ a mili¬ 
tary court/® a juror, a coroner/® an official receiver, 17 but not 

to officers discharging merely executive or administrative 
duties/® 


11 Kemp V. Neville, (1861) 10 C.B.N.S. 523. Perhaps if the 
act was so plainly in excess of his powers as to be extra-judicial, he will 
be liable; Toa/e v. Downes, (1812) 3 Moo. P.C. 36 (n) . 

12 Boswell V. Impey, (1823) 1 B. & C. 165, 169. As to whether 
his knowledge of want of jurisdiction should be proved, see Colder v 
Sallcet, (1839) 2 M.I.A. 293 : 3 Moo.P.C. 28; cf. Houlden v. Smith, 
(1850) 14 Q.B. 841; Mayor of London v. Cox, (1867) L.E-. 2 H^L. 
239 at p. 263; Carratt v. Morley, (1841) 1 Q.B. 18. The question 
whether the error was one of jurisdiction or an irregularity is not an 
easy one to decide and the dividing line is not clear in the English 
ease-law. It is however not material for the purposes of the Indian Act 
and is not discussed here. Cf. Houlden v. Smith, (1850) 14 Q B 841- 
Bow V. Hart, (1905) 1 K.B. 592; MitcheU v. Foster, (1840) 12 A. & 
E. 472; Willis v. Maclachlan, (1876) 1 Ex.D. 376; Leary v. Patrick, 
(1850) 15 Q.B. 266; Jones v. Gurdon, (1842) 2 Q.B, 600; Crepps v! 
Burden, (1777) Cowp. 640; PoU&y v. Fordham, (1904) 91 L.T. 525- 
where actions were allowed for want of jurisdiction; with Brittain v’ 
Kinnaird, (1819) IB. & B. 432; Picks v. CaHer, (1825) 3 Bing 78* 

Bott V. Ackroyd, (1859), 28 L.J. M.C. 207; Ackerley v. Parkinson 
(1815) 3 M. & S. 411. 

13 Scott V. Stansfield, (1868) L.R. 3 Ex. 220. As to the distinc¬ 

tion in this matter between Courts of Record and other courts see 
Cave V. ll3:ountavn, (1840) 1 M. & G. p. 263; LUiford v. Fitsroy (1849) 13 
Q.B. 240;_ rosier v. Nesfield, (1854) 3 E. & B. 724; and the Justices 
Protection Act, 1848, s. 1; see however Haggard v. Peliciers Freres, (1892 ) 
A.C. 61; per Atkin, L.J., in Everett v. Gn^iths, (1920) 3 KB 163 
at p. 205. ‘ * * 

14 Law V. Llewelyn, (1906) 1 K.B. 487. 

15 Dawkins v. Lord Bokehy, (1875) E.R. 7 H.L 744 

16 Coroners' Act, (50 & 51 Viet., c. 7); Garnett v. Ferrand (1827) 

17 Bottomly v. Brougham, (1908) 1 K. B. 584; Burr v Smith 

(1909) 2 K.B. 306. ' 

18 Boyal Aquarium Society v. Parkinson, (1892) 1 Q.B, 431 
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14. Judicial Officers Protection Act.— In India a simple 

and uniform rule is enacted by the Judicial Officers^ Protection 
Act-® as follows;— 

“No Judge, Magistrate, Ju&tice of the Peace, Collector, or otlier 
persoii acting judicially shall be liable to be sued in any Civil Court for 
any act done or ordered to be done by him in the discharge of his judi¬ 
cial duty, whether or not within the limits of his jurisdiction: Provided 

that he at the time, in good faith, believed himself to have jurisdiction 
to do or order the act complained of.’^ 

A District ^lagistratc issuing a warrant for seai’ch of a 
person’s premises for fire-arms was held to act judicially 
But the commanding officer of a military eautoument who arrest¬ 
ed and detained a person whom In* suspected to be a lunatic 
was held not to be protected hy the Act .21 The belief in 
juiisdiction must be in good laith. tx., with due care and 
caution, and not reckless or in contravention of obvious or 
well-known rules of law or procedure. 

15. Ministerial officers of court. —Tiie above Act confers 
an unQualified protection on ministerial ofHeers who execute 
the lawful warrants of courts of justice.23 

“Ami no oflicor of any court or other person, bound to execute the 
lawful warrants or orders of any such Judge, Magistrate, Justice of the 
Peace. Collector or other person acting judicinlly shall be liable to be 
sued in any Civil Court, for the execution of anv warrant or order, 
which lie would be bound to execute, if vdthUi the' jurisdiction of the 
pers,»n issuing the same.” 

A similar rule prevails in Englatid. A shcritf. bailiff, 
police officer, gaoler carrying out a warrant or order for 


Aet XVIil of 1850, s. 1; cf. I.P.C. s. 77. 

Clark' V. lirojt'ntha Kishor<\ (1012) I.L.R. JO Cal. 053 (P.C.): 
JO T.A. lOJ. 

Siaafair v. Broughton, (1882) I.L.R. 0 Cal. 341 P.C. : 0 LA. 

152; above, Oinp. II, para. 20; see also Pflra/iA'Hv<;an» v. 5tu<irf, 

(1865) 2 M.H.C.R. 396; Babuchumh'r v. Brijo Bulhth, (1S74) 21 W. 

R. 301; Girja Shankar v. Gopalji, (1005) I.L.R. 30 Bom. 241 : 7 
Bom.L.R. 051. 

•-i*-: Collector of Sea Customs v. (1876) I.L.R. 1 Mad. 

see also v. .\[ahomaL (1865) 2 M.H.C.R. 443 (acting 

jurisdiction); v. 

(ISd) () M.H.C.R. 423, 

+ f I.P.C. s. 16 . Ill England .'KV the Constables Pro- 

“ '• Oriniiual Justice Act, 192;' 

+1 r* *■ tp'i'hfied protection conierreil by 

the County Courts Act, 1888, (51 * 52 Viet., o. 21), S. 52. 
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arrest, attachment, or search would be protected from action.a* 
But this is on condition that the warrant or order is lawful on 
the’ face of it and executed in conformity with law. There 
is no protection if it is manifestly irregular or illegal,26 e.g., a 
warrant which is not signed or sealed by the magistrate or 
judge, or if it is executed improperly, e.g., against 
the wrong mani or property.2 It must be observed that the above 
immunity applies to the execution only of judicial warrants, 
and not of those issued by executive or administrative officers.' 
In the latter case the protection is conditional on the validity 

of the order and if it is invalid, the officer issuing and his sub¬ 
ordinate executing it are both liable.® 

16. Quasi-judicial authority.-Under this head would fall 

the authority of persons or associations like a club over its 
members,* a University over its members, officers or graduates, 
the General Medical Council over registered medical practi- 
tioners,® a caste assembly over members of the easte,6 a com¬ 
pany over its directors, an arbitrator over the parties who 
submit their dispute to him, a local authority exercising its 


26 Sorsfield V. Srovm, (1932) 1 K.B. 355; above. Chap. II, para, 
the plSS." “ “■ * “*•“ «» 

8 See the cases arising out of tho i<jqnP , 

W. 57; Chapman v. Ellesmere (Lord), (1932) 2 K B 4^1 ^ ^ « 

4 Sopicinson v. Exeter, (1867) LR 5 Fn ^ I' 

n rn, -n q^o t ^ ^ Fisher v. Keane 

(1878) 11 Cn. D. 353, iMhouchere v. WharncliiFe ^'1879^ n, ' 

346; Bawlci^s v. Antrohu,, (1881) 17 Ch-.D. ^ll YolZ l iL r ' 

penal Club, (1920) 2 K.B. 523; Mill v. SawJcer (1875) L R 

Gomperie v. GoWvngham, (1886) I.L R 9 Mad 319 m , ':. 

Gobina ms, (1914) 12 A^L.J.' 552:13 1.1 301 ’ Is 

a member of a club, above Chap. XII, para S 
6 AXlbutt V. G. M. C., (1889) 23 O B D 400 . 

C., (1890) 25 Q.B.D. 90; AlUnson v. G^.'c., (1894^ 

to the Inna of Court, see R. v. Uncoln’s Inn, (1825) 4 B 2'c‘ssf ’ 

6 Krtshnaswami v. Viraswami, (1886) I L R in 

V. ATcaU, (1893) I.L.E. 21 Cal. 463; Appayya \ 

I.L.E. 23 Bom. 122; above. Chap. XU naif « Padappa, (1898) 
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statutory powers affectin" private rights."^ In these cases the 
authority is analogous to that of a court of justice. It is 
derived from the voluntary submission of the person complain¬ 
ing and may be regulated by statute or the instrument of 
foundation of the particular association. Acts done in the 
exercise of such authority art* protected if they conform to the 
rules of natural justice® and to any other rules prescribed in 
that regard.® The rules of natural justice would in this con¬ 
text be, for instance, that a person should not be removed from 
a club or association without due notice and an opportunity 
to him to show cause,that the persons who sit in judgment 
over him should act fairly and hana fide and not corruptly^^ 
and should not be distpialitied by any adverse or hostile 
interest against him.^^ [f above conditions are satisfied, 
an action would not be allowed even if the decision was erro- 


nc'oiis or unjust in the opinion of a court of law. If the 
conditions are not satisfied, the persons concerned are liable. 

It was held that no action lay against the Speaker of the House 
of Coniinons for expelling Charles Bradlaugh, a member, by 
foi-ce in ])ursuance of a resolution of the House, because the 


Houses of Parliament are masters of their own internal affairs 


in wliich courts of law cannot interfere. 


7 Emu(jton v. Mhmfcr of Ueallh^ (1935) 1 K.B. 249; Horn v. 
of Health, (1937) 1 K.B. 164. 

As to this phrase, see MacLeau v. The Worl'frs* Union, (1929> 
Ch. 602. per Maugham, L. J. 

e Andrews v. Mitchell, (1905) A.C. 78; Hamji v. Naranjx, A.I.R. 
1935 Bom. 268: 37 Bom.L.R. 261; Dcvchand v. Ghanashyam, A.l.B, 
1935 Bom. 361: 37 Bom.L.R. 417; Safi Abdul Basal: v. Saji Adam Saji, 
A.T.R. 1935 Bom. 367: 37 Bom.L.R. 603. 

10 JSurn V. Labourers* Union, (1920) 2 Cli. 364; Gfln<ipat?»i v. 
Sharati, (1894) I.L.R. 17 Mad. 222: 4 M.L.J. 101 (caste); .iippaj/ya 
V. Fadappa, (1898) I.L.R. 23 Bom. 122 (caste); Keshavlal y . Bai Girja, 
(1899) T.L.R. 24 Bom. 13: 1 Bom.L.R. 478. 

11 Mnlico or want of hoH/i fdcs will not be easily presumed and 
must be strictly proved; Sukraiendra v. Prab^iH, A.I.R. 1930 Mad. lOO- 
(caste), per Jackson, J. 

12 Lato V. Chartered Institute of Patent Agents, (1919) 2 Ch. 276. 

13 In some cases the power may be absolute and not qualified by 
these conditions; Sayman v. Governors of Bughv School, (1874) L.R. 
18 Eq. 28. 

14 Bradlaugh v. Gossett, (1884) 12 Q.B.L. 271. 


XVIII] 


GENERAIi DEFENCES. 


639 


17. Parental and quasi-parental authority.—A parent 
or guardian has authority to chastise or forcibly detain a child 
or ward.^® A school-master has similar authority over the 
pupil arising from delegation by the latter’s parent or guar- 
dian.16 These persons are protected only if they act in good 
faith and in a reasonable and moderate manner.i^ Thg ideas 
of reasonableness and propriety that were once prevalent have 
changed in modem time.s. Physical chastisement of pupils 
was allowed formerlyi® but is now unpopular. Old methods 
of dealing with lunatics, like beating them or confining them 
in dark rooms have gone out of use and cannot be justified 
by their guardians at the present day. Where there are statu¬ 
tory rules on this matter, failure to conform to them would 
involve liability.ia A husband has no right to physically 
chastise or imprison his wife.^o 


18. Statutory authority.—A person cannot complain of a 
wrong which is authorised by the legislature. The authority 
may be express. Such cases are rare, and when they occur, 
the statute usually provides for the payment of compensation’ 
to the parties aggrieved. The authority may also be implied 
This is a question which depends on the language and purview 
of each statute. The large and growing volume of legislation 
in modern times affords instances of various types. The main 


317 at p 321, Bowen, L.J., suggested that a parent can forcibly stco 
his daughter aged 16 from eloping to Gretna Green. As to an iUegitf 
mate child, see M. v. BarnardOf (1891) 1 Q B 194 ^ 

the schn^or^' (1®®®) 1 Q-B- 465 (e^en for acts done outside 

S: 42 M.L.r4’60 ''' (1922) I.L.R. 45 Mad. 

17 Penn v. Ward, (1835) 2 C.M. & E. 388- FitzaeraU „ TZr. .j. 
cote (1865) 4 P & F^e56, 689; P. y. Mg. Pa ihun^iTdS) A E 

^11^ I" tlie tr.S.A. actions between parent and child are not 

allowed on account of their adyerse effects on famEy peace • 43 
E. 1063; 44 Har.L.E. 135, 995. ^ ^ ® ^ar.L. 

IS For a case of manslaughter, see E. y. mopley, (I860) 2 P. & p. 


19 Hunter v. Johnson. (1884') 13 O B 90 <?. 

(1908) 1 K.B. 160; SanTcunni y. Swamvnatha, note 16 above whe^*^"’ 
rules were not statutory but only departmental. ° ^ 

20 E. V. JacTcsoUy (1891) 1 O B 671 *Ac^ +« ^ 

<«“) s 
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principles are well-settled and are stated in the following four 
paragraphs. 

19. Absolute or imperative statutory authority.— 

Statutory authority is absolute or imjierative when a statute 
expressly authorises or commands the doing of a certain act. 
No action will lie in respect of any damage which is a neces¬ 
sary result of the act so authorised The leading illustra¬ 

tions are cases of nuisances from noise, smoke and sparks, 
resulting from the running of railways along particular routes 
authorised by the statute.Tlie principle has been applied 
in numerous other cases.^^ 

20. Conditional or director}^ statutory authority.— 

Wiien a statute merely permits a thing to be done and it can 
be done without causing injury to another, the authority is 
couditional or directory. The leading instance is McfropoUfan 
Asylum Distrwt v. where the defendants, a local 


21 ‘Statute* includes rules and orders, under statutory powers, e.g.y 
National Telephone Co. v. Bal'Cty (1803) 2 Cli. 186. 

22 Jt. V. Pease^ (1832) 4 B. & Ad. 30; Vaughan \. Taj?' VaU^ Pail- 

n'Oy Co., (186(0 a H. & N. 670; cf. Jonos v. Ff.'ttint'oa Py. Co., (1868) 
L.R 3 Q.B. 733; Bammers^mith v. Brond, (1369) L. B. 4 H. L. 171; 
P'lctcher v. Birlenhead^ Corporation^ (1007) IK. B. 205; but it is 
otho^^Yiso if appliances for preventing the escape of sparks are not 
used; Frocmantle v. L. 4' (1860) 2 F. F. 340, per 

■Williams, J.; in appeal 10 C.B.N.S. 80; Secretary of State for India 
V. Kali Brahmo, (1028) 33 C.W.N. 50: A.I.R. 1028 Cal. 571. 

22 E.g., Dixon V. Metropolitan Board of WorVSf (ISSll 7 Q.B.D. 
418; National Telephone Co. v. Baker, (1803) 2 Cli, 186; and 

South Africayi Telegraph Co, v. Cape Toum Tramways Co., (1002) A.C. 
381; East Frec^iontle Corporation v. .-liinou'j, (1002) A.C. 213; G. 0. 
Py. V. Hewlett, (1916) 2 A.C. 511; Krishnamoorthi v. Tahtq Board of 
Mayavaram, (1018) I.L.R. 42 Mad. 331: 36 M.L.J. 372. 

24 (1881) L.R. 6 A. C. 103; for instances, see Bapfrr v. 
London Tramways Co., (1893) 3 (?h. 508 (location of a stable); Gas 
Light and Coke Co. v. Vestry of St. Mary Ahhotts, (1885') 15 Q.B.P. 
1 (use of a heavy steam roller); Biddulph v. Tostn/ of Sf. Georgc*s 
Banoversquare, (1863) 33 L. J. Cl\. 411; Frnion v. 8t. James Vestry, 
(1880) 16 Cli. D. 440; Parish London Corporation, (lOOl*) 67 J.P. 
55; Mudge v. Penge, V. T>. C., (1017) 86 L.«T.(nK 126 (location of 
public urinals); TTcsf v. Bristol Tramways, (1008) 2 K.B. 14 (use of 
creoseted wood for paving streets); VeH v. Chesham, U. D. C., (1021) 3 
K.B. 427 (use of tar on roads); Powell v. Fall, (1880) 5 Q.B.D. 507; 
Ounter v. James, (1008) 24 T.L.R. 868 (traction engines sending 
eparks on the highway); ChapUn v. 7rcsfmtfi5t<T Corpomfion> (1901) 2 
Ch. 329 (erection of a lamp-post); Corporation v. Fam- 
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authority, who were authorised by statute to erect and maintain 
a small-pox hospital were held to have no authority to erect 
it in such a way as to cause a nuisance >110 the plaintiff. The 
defendants had only a permissive authority to do an act which 
was not per se a nuisance and were therefore bound to exercise 
the power without invading the common law rights of others. 
The onus is on the party who pleads this defence to displace the 
presumption that when the legislature confers a power or dis¬ 
cretion, it was intended to be exercised in strict conformity with 
private rights and not so as to invade them.25 He can succeed 
only if there are clear words or indications in the statute to the 
contrary. The use of imperative and not merely permissive 
language, the 2 irovisiou of compensation for aggrieved persons, 
the grant of compulsory powers of acquisition are instances of 
such indications. For instance in Lmdon amd Brighton 
Railway C,o. v. Truman,^ a railway company was, by their 
Act authorised to carry cattle and purchase by agreetaent, in 
addition to land which they were empowered to purchase 
compulsorily, any land not exceeding fifty acres, ia such places 
as should be deemed eligible, for the purpose of providing 
yards for receiving or keeping the cattle conveyed by the 
railway. The Act contained no provision for compensation in 
respect of lands purchased by agreement. The company was 
held not liable for a nuisance arising from a cattle-yard In 
a Madras case,^ the Madras City Municipal Act required that 
“the Commissioners shall provide a sufficient number of con¬ 
venient and fitting places for burial and burning grounds 
within or without the city and may acquire land for that pur- 


worth, (1930) A.C. 171; S. S. Eurane y. Barrad Inlet 

(1931) A.C. 300; Uajmolum Bose v, E. I, My, Co, nsTPi 
10 E.L.R. 241 (location of railway workshops); Mama Mao v * Mnjrti ^ 
Sequeira, (1918) I.L.R. 42 Mad. 796: 37 M.L J 224 

latrine); Nirmal Chandra v. Pahna MunicipaUty, A.l R 1936 c!l°^ 7 n 7 ^ 
40 C.W.N. 1353. -o-.x.is,. ly^b Cal. 707: 

26 Per Lord Blackburn in 6 A.C. at p. 208. 

1 (1885) 11 A.C. 45; see also Harrison v. Southwarh -u n 

Watei' Co., (1891) 2 Ch. 409. But a Mortar-mtir ^ yamhall 

not necessary for the constnictioa of a raUway iCf v 

Mailway Go., (1875) L.R. 20 Eq 644 ^ 'v. E. London 

25 corporation, (1901) 

T-81 



642 


THE LAW OF TORTS. 


[Chap. 


pose.” It was held that in view of the imperative language 
emploj'ed, the provision of compulsory powers of acquisition 
and of compensation for damage done in the exercise of tlieir 
powers, they were not liable for choosing a particular place 
notwithstanding the resulting nuisance to the plaintiff. But 
these indications are not decisive. In Canadian Pacific Ra.iC 
\vay V. ParkCy^ the defendants were authorised to irrigate their 
soil by the compulsory diversion of water from any adjacent 
stream, lake or river by conveying it over lands which did not 
belong to them and to run the surplus water over adjacent 
lands by means of ditches or drains, all subject to provisions 
for compensation; but, it was held that they were not entitled 


ho brin 
causing 


g water on tiieir lands if it would have the result of 
a slide of the plaintitf s land. The prineii)le was thus 


stated 


“Wherever, according to the sound construction of a statute, the 
Legislature has authorised a proprietor to make a particular use of his 
land, and the authority given is, in the strict sense of law, permissive 
merely, and not imperative, the Legislature must he held to have 
intended that the use wmetioned is not to be in prejudice of the com¬ 
mon law right of others.** 

On the other hand, a clause that the undertakers sliall have 


no imninnity from proceedings for a nnisanee arising in execu¬ 
tion of the autliorised works, or no authority to cause a nui¬ 
sance, leaves no room for speculation and brings the ease 
within the category of permissive authority.^ 

21. Negligence in executing statutory authority.— The 

defence fails if the harm complained of is avoidable atul tine 
to negligence in doing the autliorised act. In iieddis v. 
Proprietors of Bonn Reservoir,^ the defendants were authorised 


^ (1800) A.C. for other instances of permissive powers, see 

V. Pall, (ISSO) 5 Q.H.n. 570; luybcrLs- v. Omria,/ (Vc.. liu. 

Co., (inoa) 87 L.T. 732. 

4 (1890) A.C. 544-5, per Lord Watson. 

5 E.p., Gas Works Claud's Act. 34 & 35 Viet., c. 41, s. 0; .1. G.v. 

Grt,? Litjht if- Coke Co., (1877) 7 Oh. D. 217; Jordeson v. Sutton, (1800i 
-Oh. ^17. A similar provision occurs in Acts incorporating electric 
or water compajues, & ti3 Viet. c. 10, s. 81; Shelfer v. Cily of 

London, Elec. Lightin(j Co., (1805) 1 287; Vomemra EUctrie Co. v. 

yh^fc, (1007) A.C. 330; PnVr*.-? Patent Candle Co. v. Loiuhm C. 
(1008) 2 Cli. 520; and in the Public Health Act, 1875, s. 308; Lin(jkc 
V. Christ Church Corporation, (1012) 3 K.R. 505 . 

c (18/8) ;i A.C. 430; for other ca:^'s. see above, p. liH; also 
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to secure a regular aud proper supply of water to mill-owners 

through a certain channel and tor that purpose to erect and 

maintain drains, channels, ways, etc. On account of their 

neglect to clean the channel, water ovei-flowed its banks and 

did damage to adjoining lands. It was held that they were 

liable. The following statement of principle by Lord 
Blackburn^ is usually cited; 

“It is now tlioroughly well established that no action will lie for 
doing that which the legislature has authorised, if it be done ivithout 
iiegjigence, although it does occasion damage to anyone- hut mi f 

does lie for doing that which the legislature has authorised i? it be 
done negligently. And I think that if by a reasonable e^cSe of tL 

poMcib ei lei given by statute to the promoters, or which they have at 

‘‘negligent" ;- Tot -tit 

ghg nee, not to make such reasonable exercise of their powers.” 
Vlien a person or body has statutory powers which he or 
they may at will exercise in a manner either hurtful or inno¬ 
cuous to others, it is negligence to choose the former mode 8 
1 he negligence may be that of the defendant himself his ser¬ 
vant or independent contractor.® The duty is however only to 
take reasonable care to avoid harm aud not an absolute duty to 
prevent harm arising from the work done under statutory 

authonty.- There is no difference in respect of the responsi¬ 
bility to take care between private persons and public bodies or 
between works done for profit and those done only for public 
benefit. In Mersey Docks and Harbour Bocurd v. Gibbs it 
was laid down that persons or corporations who construct 

Tko etc, Ry. Co., (1933) Lg^ A{of BaZ, 

Gandhi Kacharabluii, (1902) I.L.B. 27 Bom. 344 (P C)-^ 3oTa 
Maya Bam v. Municipal Committee of Lahore A I B. 'iqpq t u ’ 

The rule appUcs to pubUc authorities\leant;\fth tt prouertv 
subject; Wetden v. Smithy (^1924) A.C. 484. ^ ot a 

7 3 A.C. at p. 455, 

at p' TZ" ^^^-ohing Co., (1927) A.C. 226 

9 K.g., Hardaker v. Idle U, D. C., (1895) 1 O B 33 ^ 

10 Hamviond v. Vestry of St. PancraSy (1874) L n 

Evans v. Mayor of Liverpool^ (1906) 1 K.B. 160 ‘ ^ t/.B. 216; 

11 (1864) L.B. 1 H.L. 93; above Chap VT rtaro ic 
Chester Corpoi'atwn v. MarMand, (1936) A.C. 36o' ^ 
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docks or other works under statutorj^ authority are bound to 
construct and maintain them with reasonable care. 

22. Improper or irregular exercise of a statutory power. 

—The defence fails if the power or discretion conferred by 
statute is not exercised bona fide or in good faith,and in 
accordance with the requirements or formalities prescribed by 
the statute.The above does not apply to judicial powers and 
no action lies agaiust a judicial officer on the ground that he 
exercised his powers maliciously or dishonestly. 

23. Necessity.—The principle of this defence is far-reach¬ 
ing in the law and enters into many defences appearing under 
different labels, .e.g.y executive or military authority in limes of 
war or rebellion, self-defence. Other illustrations of the prin¬ 
ciple are measures adopted in times of danger or emergency, 
like throwing water on a house on tire or pulling it down to 
prevent the fire spi’eadiug,^^ the use of force by the master of a 
ship to preserve order and the safety of the ship,^® throwing 
cargo overboard to save a ship in danger during a storm, 
forcible feeding of a prisoner on hunger-strike in a gaol,^’^ 
rendering first aid to a person injured in an accident, even the 
performing of an operation on him without his consent or 
knowledge if it is urgently iieVded to save his life.^® The 

IJ Evereit v. Griffiths, (1021) 0 A.C. 631, 695; see also Stockton v. 
Brown, (1860) 0 H.L.C. 246; CorporatiO)i v. L. <)• N. W. 

Ky. Co., (1905) A.C. 426; Eogar Valab v. AfiiHicuwOf i/ of DhomiUuka, 
(1887) I.L.R. 12 Bom. 490; Muhammod Moiddn Sad v. .Uarfras Cor¬ 
poration., (1901) I.L.R. 25 Mad. 118, 138; Lalbhai v. Mnnicipul Com¬ 
missioner of Bombay^ (1901) I.L.R. 33 Bom. 334: 10 Bom.L.R. 821; 
Short V. Poole, (1926) Gk. 66; Pennell v. East Ham Cot-poration, (1926) 
Cb. 641. 

V3 Herron v. Bathmincs Improvement Commissioiwrs, (1892) A, C. 
498; an injunction \viU be granted to prevent the exercise of the power 
othorwiso than in accordance with the statute though no diunago is 
proved. 

M (1507) Y.B. 21 Hen. 7, fo. 27, pi. 5; Dyer 36 (b); Pollock, 

Torts, p. 174; Salmond, Torts, p. 20; Cope v. Sharpe, (1910) 1 K.B. 
168 (setting tiro to bush in a forest to prevent another tiro spreading, 
justitied); Cope v. Sharpe {No. 2), (1912) 1 K.B. 496. 

15 The Agincourt, (1924) 1 Hagg. 271, 274; JMirorth v. Stewart, 
(1866) 4 P. & F. 957. 

t(' Aldworlh v. St&ivari, (1866) 4 F. & F. 957. 

17 Leigh v. Olodstone, (1909) 26 T.L.R. 139. 

18 Pollock, Torta, p. 176, 
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defence is available if the act complained of was reasonably 
demanded by the danger or emergency.is A person cannot, 
for avoiding harm to his land, divert a flood from it to his 
neighbour s property.^® He can however put up an embank¬ 
ment to prevent the water entering his land though thereby 
his neighbour’s land is flooded .21 Similarly a person was held 
not liable for driving away from off his land a swarm of 

locusts which in conset[uence entered the plaintiff’s land and 
damaged his erops.^z 

24. Consent.—Harm suffered by consent is not actionable. 
This IS usually expressed by the maxim volenti non fit injuria, 

what IS consented to is not an injury. The consent may be 
express or implied. 

25. Express consent.—Consent is express, for instance, 
where a pei’son submits to a surgical operation or invites a, 
person to enter his premises. He cannot sue the surgeon for 
battery or the guest for trespass. Under the Indian Penal 
Code consent does not excuse an act intended to cause death 
or grievous liurt.^^ Therefore, a person can be prosecuted for 
causing physical injury or death in the course of a duel with 
swords or pistols, an encounter with naked fists, a kicking 
match, or a prize-fight.26 Whether he can also be sued for 
damages is doubtful, as the conduct of the party consenting to 
the harm may negative any breach of duty towards him.^ The 
principle of express consent may arise for application in other 


ll Restatement, §197, lUustration 8 

20 Whalley V. L. 4- Y. My. Co,, (1884) 13 Q.B.D. 131; M. S, M 

•Bi/. Vo. V. Maharaja of Pithapuram, A. 1. E. 1937 Mad. 703- Khurshck 
Hussain v. Secretary of State for India, A.I.E 1937 Mad '302 

22 Greyvensteyn v. Hattmgh, (1911) A.C. 355 . 

23 ^le maxim was used in the civil law where the case is nut of « 

man being sold as a slave with his consent. As to its history in the 
English case-law, see Beven, Negligence, p, 737 ^ 

24 I.P.C., ss. 87, 88 . 

25 B. V, Coney, (1882) 8 Q.B.D. 534. 

1 Salmond, Torts, p, 38; Christopherson v. Bare, (18481 11 n n n 
at p. 477, per Lord Dernnaoi; «. v. Ccrney. 8 Q.B D at t, 

S’^86-9lf'’ Pro’vincl 


» 
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cases than those of bodily harm. In Chapman y. Lord EUes- 
mere,^ a cas(‘ of defamation, the plaintiff, a trainer of race¬ 
horses, had a licence from the stewards of a Jockey Chib which 
was subject 1o the condition that they could in tht'ir discretion 
cancel the liccnice and warn any per.son off the racc-cluh and also 
authoris(‘ the publication of lhat fact in the Racinp: Calendar, 
the r(‘cotrnisp(l oi’jjran of the (*lnb. It was held that the plain¬ 
tiff could not complain of such a pnhlitaition about himself, 
thonoli it bore a defamatory meaning. 


26. Implied consent.—(’onseni will be imiilied where the 
injury complained of was incidental to the thinpr consented 
to. A player in a jranie of football or hockey cannot sue an¬ 
other for assault or injury nrisinjr in tlie course of the "aine.^ 
If however the injury was dne to foul play or to a wilful assault 
not incidental to the "ame, it is acdionable. In HaU v. Brook- 
hivds Aufo-Racinc/ CluhA some of the spectators of a motor race 
who were injured as a res\dt of a collision between two racing 
ears could not recover from the owners of the racing track. 
A trespasser or thief wlio, when sealing over n wall at night, is 
hurt by sharp spikes or glass pieces cannot obviously sue the 
oeenpier of the ]iromises.® Xor can he sue for harm caused by 
any ti'aji or danger not set for him by the occupier.® A work¬ 
man who is (Migagod in a dangerous work cannot sue the cmploy- 
m* for harm necessarily incidental to the work such as handling 
dangei'ons maeliincry or explosives, working on a high tower or 
I’oof, being employed as an acrobat or a lion-tamer in a eirens. 


(1032) 2 K.B. 431. 

" (S’cc (i(> P.S.L.R. p. 201, 3r> Law Kotos, p. 153 and 30 Law Notes 
]j. 3r>, for Aniorioan cast's where a golf ]dayor or a eaddy failed to 
recover damages for injury by Iteing hit by a golf hall. 

* (1033) 1 K.H. 205; above, Oha]^ XIV. para. 10. For cases 
of injuries to spcrtatovs of a game of base ball, so’ 00 U.S.L.R., p. 407. 
See also Chfjhoni v. OJdham, (1027) 02 W.K. 140 where a spectator 
of golf recovered for injury negligentlv caused hv the player, 
(1033) 75 L.d. 42. ’ ‘ 

•''> But setting of spring-guns is an oflfenee; above, Chap. XTA'’, para. 
28, note 18. .Vs to an owner of a dog not being able to sue for its being 
hurt or killed by ilog-speavs in a wihhI, see Jorttiu v. Cruajp, (^1841) v8 

M. iV. W. 782; Toirnstnd v. TTot/iea. (1808) 0 East. 2S1. Below, 
para. 30, note. 25. 

0 Above, Chap. XIV, para. 28. 
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In such eases his consent to the necessary risks of the employ¬ 
ment will be implied. This inference was extended by the 
doctrine of common employment to risks due to the faults of 
fellow-workmen in the same emplo.yment.’’’ But consent will not be 
implied when the risks are not necessary or unavoidable and are 
due to a luvach of duty of the employer to his servant, e.g., to 

use due care to provide competent fellow-se'rvants and a safe 
system of work.® 


27. Inference of consent from knowledge.— Ordinarily 

a person’s knowledge of the risk to which he exposes himself 
would lead to an inference of his consent or assumption of that 
risk. But it would not if his injuiy was due to a breach of 
duty of another person to protect him from that risk. Thus 
in an action by a workman against his employer for bodily 
harm due to the failure of the latter to provide a safe system 
of woi'k, it is no defence to the latter that the former worked 
with knowledge of the danger due to a faulty system of work. 
In .such eases mere knowledge is not consent. “The maxim 
be it observed, is not seienti non fit injm-ia, but volenti.”^ In 
»S'w?Y7t V. Baherfi^ a workman employed in drilling holes in a 
rock cutting near a railway line was held entitled to recover 
for injury due to a stone falling from a crane which lifted 
stones and swung them over his head without warning. It was 


7 Above, Chap. XVI, para. 21. 

8 Williams v. Birmingham Battery Co., (1899) 2 Q.B. 338 (failure 
to provide a ladder for plaintiff working on an elevated tramway) * 
Monaghan v. Bhodes, (1920) 1 K.B. 487 (unsafe ladder for dock 
labourer); Balcev v. James, {1^21) 2 K.B. 674 (supplying a defective 
motor car for a commercial traveUer); Bnssel v. Cnterion Film Produc¬ 
tions, Tuts., (1936) 3 A.E.R. 627, 634. On the question whether 
there was a duty, older decisions were more unfavourable to workmen^ 
e.g., Shipp V. Eastern Counties, By. Co., (1853) 9 Ex. 223; Woodley v' 
Mefropolitah By. Co., (1877) 2 Ex. D. 384. The attitude of iudica! 
and public opinion underwent a change during the latter half of the last 
century. The changed attitude is represented by cases like Smith 
BaTcer, below, note 10, and by the Employers' Liability Act, 1880 Under 
this Act, if there is a defect or negligence under s. 1, knowledge of the 

workman can be a defence only under the restricted conditions snecified 
in s. 2, clause 3. ^ 

9 Per Bowen, L.J., in Thomas v. Quartermaine, (1887) 18 Q B D 

IP (1891) A.C. 325. There is nothing of course to prevent exnresci 
consent to such risks unless it is barred by statute, 
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held that the employers were guilty in not providing safe con¬ 
ditions of work for the plaintitf, and knowledge on the latter’s 
part of unsafe conditions was not enough to show that he con¬ 
sented to take the risk of injury. A driver who was compelled 
to drive a vicious horse of liis employer in spite of his protest 
was held entitled to recover for injuiy by being kicked by it 
on Ihe way.^^ In Osl,en v. Corrif cO Graxfefiend Aviaiioxi, 
the plaintiif, an apprentice with the defendants, a hnn 
of ground engineers at an aerodi’ome, was injured wliile swing¬ 
ing the propeller of an aei'oplane. It was htdd that the defen- 
dant^; were liable by reason of the faulty system of starting 
aeroplanes taught by them and their instructors and the plain¬ 
tiff could not have appreciated the risk due to it. In a Madras 
case,^^ the defence of consent was held not available to an 
employer who adopted a dangei*ous method of breaking up cast 
iron by dropping a heavy weight from a great height on pieces 
of iron with the result that a piece of iron flew and killed a 
workman at a considerable distance. Consent of the workman 
will not be implied from mere knowledge of danger due to 
bi'cach by the employer of a duty under statute, e.f/., under the 
Factories Acts to fence dangei*ous machinery,An occupier 
of premises is liable for breach of duty to avoid harm from an 
unexpected danger to an invitee; a passenger in a railway 
train \vas thus held entitled to recover for injury due to a stair¬ 
case which was slippery with snow, though the snow was 
visible.^® In all these cases the defendant is liable because he 


11 Tarmouth v. Fmnce^ (1887) 10 Q.B.D. 647. 

12 (1030) 155 L/.T. 512; above Cliap. XAU, para, 21. 

ni South Jndi<j7i v. Atomrlu Amnud. (1023) 17 L W 

405. 

1-1 Holmrtt V. dorlce, (1862) 31 L.J. Ex. 356; Tirifion v. G. IT. 
Cotton Co., (1872) L.R. 7 Ex. 130; Davies v. Oirca, (1010) 2 K.B. 30; 
see also Bnddctvj/ v. Earl GranviVr, (1887) 10 Q.B.T). 423 (duty to 
provide banksmen in sliafts in a mine); Orator v. IPard. (1850) 1 E. 

K. 385 (to test tho ropes of the shaft daily before use); see also 
Groves v. IPimhornc, (1808) 2 Q.B. 402; TTheWrr v. New Merton Board 
(1033) 2 K.B. 669. But where the servant him¬ 

self created the danger by violating a statutory regulation, it would 
be otherwise; see nUJert- v. 7. C. 7., (^?A-rth:). Ltd,, (1034) 1 K.B. 455: 
(1036) A.O. 65, 

16 Osborne v. L, N. W, By., (1888) 21 Q.B.B. 220; Mono v. 
Ottawa Elrrtrio By., (1026) A.C. 725; above Cliap. XXV, para.' 16. 
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commits a breach of duty towards the plaintiff to take' care to 
avoid harm from the particular danger which resulted in the 
injury. Whether there is such a breach of duty depends on 
the facts in each case. If there is none, the plaintiff’s know- 
le'dge of the danger may be sufficient evidence of consent. In 
Thomas v. Qunrtermame^^ the plaintiff, a workman in the 
defendant’s brewery, was scalded by falling into a vat of boil¬ 
ing liquid, when trying to pull a lid lying under another vat 
close by. The two vats were unfeneed and divided by a space 
of two to three feet which was sufficient for workmen to pass 
along. It was held that there was jio breach of duty on the 
part of the employer and the plaintiff could not recover. A 
workman employed to repair a high roof cannot expect the 
employer to build a parapet wall round the roof for his safety,!'^ 
but can complain if, for instance, the scaffolding was inadequate 
or rickety. Where a workman after his day’s work chose to 
go out along a route in which to his knowledge there might be 
dangei’s of obstruction, a duty to protect him from such 
dangers is clearly negatived and his employers cannot be sued 
for the injuries.18 Jn Haynes v. Harwood ,the defence of 
consent failed be'cause the assumption of risk by the police 
constable was justified by the danger created by the dtfend- 
dant’s negligence'. This shows that where the plaintiff’s con- 


See also Clayards v. Dethich, (1848) 12 Q.B. 439; above. Chap. XIV 
para. 79; Lax v. Corporation of Darlington, (1879) 5 Ex. D. 28 (a 
spiked railing dangerous to cattle in a cattle market). 

16 (1887) 18 Q.B.D. 685. The decision properly understood appears 
to be unaffected by Smith v. Baker, (1891) A.C. 325, 367, and is a 
conclusion of fact that there was no breach of duty nor any defect con- 
tenipl.nted by s. 1 of the Employers’ Liability Act, 1880. See Lord 
Esher’s remarks in Yarmouth v. France, (1887)' 19 Q.B.D .at p 654 

17 Per Bowen, L.J., in 18 Q.B.D. at p. 695. A workman in n 
mine cannot complain of detention by not being allowed the use of a 
lift to go out before time; Herd v. Weardale Steel Coal Co., (1915) a 
C. 07. 

18 G^ihnnur v. Belfast Harbour Cominissionertt^ (1933) 150 L T 

63 . 


19 (1935) 1 K.B. 146; above Cliap. XIV, para. 81. Cf Cutler v 
Cnited Dairies, Ltd.,, (1933) 2 K.B. 297; SyUvester v. Chnpman ri9'>5^' 

79 Sol. J. 777 (plaintiff trying to put out a lighted cigarette t a 
leopard’s cage and mauled by the leopard, eould not recover') 

Dr. A.D. Goodhart, 5 Camb, L.J. 192-203', 

T—82 
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(liK'l is justified or witliin liis rights the inference of consent 
from knowledge may not arise. 

28. Knowledge in relation to other defences.—The plain¬ 
tiff’s knowledge may he matei’ial for other defences besides con- 
sent. Jt Tnay sliow the absence of any duty to him, e,g., a 
licensee oi- tres])assei* warned of defects or dangers in the 
pj'f’rnises.2® It may also l)e evidence of contributory negligence. 


29. Distinction between consent and contributory negli¬ 
gence.—Th(‘ effect of consent is to negative a duty of care on 
tin* ])art of tin* d(*fendanl to avoid tin* j^articular liarm consent¬ 
ed to by the plaintiff, (’ouversely. a finding of negligence 
implit's that there Avas no consent.On the other hand, the 
defence of contributory negligt'nce assumes that there was negli¬ 
gence or a breach of duty of flu* defendant but denies the causal 
connection between the breach of duty and the ]Alaintiff’s 
injuiy.^^ The Iwo defences, may, however, overlap in parti¬ 
cular cases. 


30. Defence of person and property. —Harm inflicted in 

defence of one’s own or another’s-^ person or property is justi¬ 
fied if it was reasonably necessary for the purpose.Whether 
it was reasonably necessary or otherwise would depend on the 
circumstances of each case.^^^ Obviously tlie extent of the right 
to uso force to avert danger to life or limb would uot lie the 
same in the ease of defence of proiiorly. The limits of the 
right to kee]i out or expel a trespasser,^ or to retake possession 
of laiKp or goods,3 or to abate a nuisnnee,^ have already been 
eonsidcred. 


20 Above, riinp. XtV, jinra. 24. 

21 Pollock, Torts, p. 172, “The wbolo bnv of ncgUgeiioe assumes the 
principle, voJrnfi non. fit uijjuaa uot to be applicable.” 

22 Per BoAvon, L.J., in IS Q.B.P. at p. 007. 

22 T.P.O., s. 07; .svv oUo Salmoud, Torts, p. 45; in older books 
(e.o'., Blackstoue, iii, 5) the right was stated to be only in respect of 
the person of one’s parent or ebild, husband or wife, master or servant; 


.svv 



also Pollock, Torts, y. 170. 

21 On this snbjtvf, scr 1, P, C. ss. 00 to 100. 

2 f' Por an instance of killing another's animal to avert danger from 
see Twirr v. Jofjmohun Siufjh. (IOCS') T.L.K. 27 All. 531. 

1 Above, Clinp. TV, para. 42, 

2 Above, riiap. TV, paras. 34 and 35. 
n Above. Cliap. V. paras. 17 and 56. 

4 Above, Chap. VI, para, 88. 


CHAPTER XIX, 


REMEDIES. 

1. Remedies.—The remedies available for a tort are 
(rt-) extra-judicial, and (h) judicial. 

2. Extra-judicial remedies.—Tliey are expiilsion of a 
tre.spasser,^ re-entry on land,^ distress damnoe feasant,^ reeaplion 
of g’oods,^ and abatement of nuisance.® 


3. Judicial remedies.—The ordinary judicial remedies 
are an action for damages, injunction, recovery of possession of 
property, movable® or immovable,*^ declaration of title to pro¬ 
perty.® Some extraordinary judicial remedie’s are a writ of 
habeas corpns for production of a person in another\s custody, 
a writ of mandamus to direct the^ performance of a public duty 
imposed by statute.® Wlien a tort is also a crime, r.r/., defama¬ 
tion or wilful trespass to pei’son or i:)roperty, the remedy of 
criminal prosecution is also available. 


4. Dattnag'es.—Damages, which term means here 'un¬ 
liquidated damages,’ are the primary relief in an action for a 
tort.^o The phrases, exemplary, substantial, nominal and con¬ 
temptible damages have already been explained.The phrases, 
general and special damages, are also sometimes used.^^ 
General damages are the pecimiary reparation for the damage 
which is presumed to follow from the injury, e.g.^ in a case 
of assault or libel. It is not necessary to aver such damages 


1 Above, Chap. IV, para. 42. 

2 Above, Chap. IV, para, 43. 

3 Above, Chap. IV, para. 44. 

4 Above, Chap. V, paraa. 17 and 

5 Above, Chap. VI, para. 88. 

6 Above, ChAp. V, para. 70. 

7 Above, Chap. IV, para. 53. 

8 Above, Chap. IV, para. 56. 

9 Above, Chap. XVII, para. 11. 

10 Above, Chap. I, para. 13. 

11 Above, Chap. I, para. 13; Chap. IT, para. 
3 2 Above, Chap. VII, para. 80, 


30; Chap. VTT, para. 83. 
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in tho pleading-. Special damages are the pecuniary equivalent 
of the actual loss sustained, c.f/.. medical expenses incurred by 
?'eason of ]>odily harm, loss of business due to a libel. The 
]daiiitifP can recover s-uch damages only if he expressly avere 
:ntd claims them. In England damages were assessed usually 
hy a jury. Now since the powei- of the judge to dispense with a 
jury in actions for tort has been widened by an Act of 1933,^3 
damages are assesse<l ])y a judge in many cases, c.r/., in actions 
for pliysical injun-. Tn India the trial of civil actions is by a 
judge and without a jury. 

5. Injunction. —While damages are a matter of right, 
injunctioii is only a. discretionary remedy. The latter is usually 
asked for in the case of nui.sance but is available in the case 
of any other tort, c.p., a liliel.^^ In that respect courts have now 
a. wid(‘r jurisdiction than the old eoniis of equity which issued 
injunctions only to restrain injury to property.^® 

6. Points considered in the Chapter.— The following 
points have to be considered in respect of tlie remedy of a civil 
action:—(i) Parties; (ii) Personal ineapaeity to sue; (iii) 
Perso]ial ineai^aeity to be sued; (iv) Joint riglit of action; {\) 
Jont wrongdoers; (vi) Death of partitvs; (vii) Assignment of 
right to sue; (viii) PlaCfC of suing; (ixt Action for tort com- 
mitted abroad; (x) Limitation of aetions; (xi) Notice of action; 
(xii) Stnccessive actions for the same injury: (xiiil Waiver of 
tort; (xiv) Tort amounting to a felony. 

7. Parties. —Ordinarily the person wronged can sue the 

wrongdoer ])ut there are oxce]itions arising from incapacity to 
sue or to be sued. 

8. Incapa-city to sue. —The folhvwing eases have to he 
considered: (ul Alien enmny; (h) Foreign State, (<A Oonviet, 
(^0 Pankrupl, (c) "Married woman. (/I rorporation. 

1-^ Administration of .Tnstiro Art. \9X\ s. u. Tt is said puMit' 
‘MHHion IS turninci- back again to trial by jury; T..Q.K. 209, Above, 

I. para. S. As to powvr of appellate courts on the question of 
( amages. see Mcch/iniraJ a)uf (iriu rol Tnveutions' To. v. A.O. 

Onvn V. Sf,l-rs', (lO-'lCA 1 K.P. 192; Tioovh v. VuOx. (19nS> 1 K.B. 

Uiove, Chap. Vn. para. 79. 

’ ' s’tihjcot Spniujhcad Spinninp Co. v. Tiihy, (ISOS') L.K. 

'• 29 Hav.T^.T?. (VtO; Zechariah Ohaftv, Knuitahle 


holnt against Tort; c/. Specific Relief Act, s. 54. Tlhistration (\)\ 
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9. Alien enemy. —alien enemy, i.e., a person who 
voluntarily resides or eanies on business in a countiy at war 
with England, cannot sue . 1 ® An alien enemy residing in British 
India with the permission of the Governor-General in Council 
may sue, but not if he resides here without such permission or 
resides in a foreign territory.i’? An alien friend can sue in an 
English or Indian Court. He cannot however do so in respect 
of a wrong done to him by the authority of the Government. 

10. Foreign State. —A foreign State cannot sue in any 
court of British India unless such State has been recognised by 
His Majesty or the Governor-General in Council. 

11. Convict. —In England ,a convict who is sentenced to 

death or penal servitude on any charge of treason or felony 

cannot sue for wrongs to his property, because it vests by 

statute^® in an administrator or interim curator. He can 

however sue for a tort to his pereon. There is no such statute in 
India. 

12. Bankrupt.— A bankrupt or insolvent who has been 
adjudicated as such cannot sue; for a wrong to his property, as 

it vests in the Official Receiver.He can however sue for a 
wrong to his person or reputation. 22 

13. Married woman.— In England, a married wouran 
had under the common law certain disabilities resulting from the 
doctrine that husband and wife are one person in the eye of 
law. She could not sue or be sued without her husband being 
joined as a party-plaintiff or defendant. The Married Women s 
Property Act, 1882, enabled her to sue in respect of her separate 
property. Now by the Law Reform (Married Women and 


16 Porter V. i'reudenbv/rg, (1915) 1 K.B. 857. 
party; Rodriguez v. Speyer, (1919) A.C. 59 

17 C.P.C., B. 83. 

18 Buron v. Deryman, (1848) 2 Ex 167 

19 C.P.C., s. 84. 


He may be a formal 


20 


& 84 Viet,, c. 23, ss. 6, 8. 

21 E.g., Provincial Insolvency Act (V of 1920'i q 9 fi. -d 
iDBolveney Act, (III of 1909), ss. 2, 17. 

22 Beckham v. Drake, (1841) 2 L O ^ 7 Q » 

ajM) 2 K.B. 44,, 'b2; 
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Tt>rtl’cusoi*sj Act, 11)35,23 sliv can sac and be sued as it' she were 
u }G))io soU. Sha could not under the common law sue her lius- 
band at all and this disal>ility still remains except in regard to 
torts to her property. It has been justified on the ground that 
litigation iMwcm tliem is unseemly and would disturb domestic 
peace.2-* She can sue him for trespass or trover but not for 
assault,25 lil>oli or negligence.^ TJienefore it has been humor¬ 
ously remarked that a husband may witli civil impunity break 
her leg but not her watcii. Tli? Hindu and MahomtM.laii laws 
do iiot contain any similar rukv: of dis<il)ility. .\js regartls 
Ciiristians and otheis to whom the lOnglisli common law applies, 
the idarried Women s Properly Act in India^ contains provisions 
>imilar to thosu ot tlie Hnglish ..Vet in restR'ct of the right to 
owji separate proi)erty. 

14. Corporation. —A cu)i'poratiou is a 'person* in the eye 
ol law and can sue ior wrongs to its property or business. It 
cannot sue for any personal injury to the members compi'ising 
it, c.f/., defamatioii.i In such a case they are Ihe ju'oper ]K‘rsons 
to sue A 

15. Incapacity to be sued. —The following cases have to 
be considered: (a) The King, (b) Pul)lic ofiicers, [c) Poreign 
Sovereigns and amhassadoi-s, {d) Infant, (c) Lunatic, (f) 
iMarried woman, (<j) Cori)oration, [h) L'nincorporated 
association. 

16. The King’.'— The King can do no wiamg. This means 
really llial he is not liable lo be sued in his own courts. Wheiv 
he docs a wrong thi'ough his agents or servants, they can l>c 
sueii and the King's command is no protection to them. But 


-3 1^0 Hint L’li Geo. 5, e. ;:0, s. 1. 

Cl aotth/ft V. (Ut.lO) i* K.H. .’ITS, WintioUt. Uov of 

Tort, p[i. I(l(i l07. l-'or n similar rule between parent ami ehilU in the 
U. y. A., ,s(< al)Ove, Gliap. Will, para. 17, note 17. 

cr> /Vn7/ip.v V. Hornrtf, (lS7(i) I Q.P.P, -lati. 

J ImL'itoii V. Juiisto}}, (ID.'.IM » K.P. «;iS, iSlu’ cannot sue liiin for 
deceit but eiin sue tor reseission ot' a deed ol separation proeur^Hl by her 
Imsband’.s fraud; JiuHott v. llnUon^ (titl7) I K,P». Si::. 

(fottlifji V. hiitlshni, (IH.IO) « K.H. ::7S. an interesting ease where 
an action tor injurv tine lo negligenee abateil h\ reason of the plaintiff 
marrying the defendant. 

3 Art 111 ot iScl; n/.s’o s. 20 of the Indian yvieeessiou Aet, 
(XXXIX of 1925) . 

I Above, Chap. Vll, piua. 10. 
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the King himself cannot be sued. In England the remedy 
luiown as a petition of right is available against the King for 
a breach of contract but not for a tort. s It would however lie 
for recovery of property or money wrongfully retained in the 
possession of the Crown.® 

17. Public officers.—Ordinarily there is no bar to a suit 
against a public officer for his tort. But by statute, immunity 
may be conferred on particular officers. For instance the 
Government of India Act, 1935,7 enacts, as did the previous 
Acts, that no proceeding shall lie in any court in India against 
the Governor-General, tlie Govemor of a Province or the Seere- 
tary of State for India. 

18. Foreign Sovereigns and ambassadors.—A foreign 

Sovereign cannot be sued in an English or Indian court unle.s.s 

he submits to its jurisdiction. ® A ruler of an Indian State is 

a foreign Sovereign for the purpose of a suit in an English 

court.® He can be sued in a British Indian court only witli 

the consent of the Governor-General in Council.An amba.ssa- 

dor or diplomatic agent and his family and suite have the same 
protection. 

19. Infant. An ‘infant’ means in law a person who is 
below eighteen years of age in India and twenty-one yeai-s in 
England. In the law of tort.s infancy or minority is not per .ve 
a ground of exemption from liability. On the other hand in 


5 Tobin V. The Queen, (1864) 16 G.B.N.S. 310; Feaiher v. The Queen 

(1865) 6 B. Sc S. 257; above. Chap. XVI, para. 27. As to this rule of 
immunity and its limits, see Holdsworth, Vol. IX, iin 41-43 • n,- \ n 

McNair, 43 L.Q.B. p. 9. ‘ ’ ’ 

6 Above, Chap. XVI,, para. 27. 

7 S. 306. As to Governors of Colonies, see Mosiyn v. Fabrinas 
(1774) Sni.L.C., Vol. I, p. 642; Mill v. Bipge, (1841) 3 Moo P C 465- 
Mmgroie v. Fulide, (1879) 5 A.C. 102; SpHgg v. Sigeau, (1897)' A.C.’ 

8 Duke of Brunsmick v. The King of Hanover, (1844) (> Beav 1 • The 
Farlement Beige, (1880) 5 P.U. 197; Mighell v. Sultan of Johore, (1894) 

9 Statlmm V. Statham and ihe Gaekicar of. JSaroda P oo 

10 C.P.C., s. 86. ' ^ 

11 The Diplomatic Privileges Act, 1708 (7 Anne e 12^- i\r.sr..j .j 
meam Navigation Co. v, Mariin, (1859) 2 E. & E 94- In ro' Vr 
Bolivut Exploratwn Syndicate^ Ltd.^ (1914) 1 Ch. 139; In re SuareTno-il{ 
1 Ch. n?,- Engelke v. Musmann, (1928) A.C. 433; see also Gh/fe v 
Uusimi^s, (1909) 25 T.L.R. (wife of ambassador). The privil'^p-e Iooq 
not extend to a Consul; Viveaah v. Becker^ (1914) 3 M. & S. 284^ 
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tJie law of eoutrac'ts, an infant is incapabl-e of l>eiug a party to 
a contract and cannot be sued for a breach of contract.^^ In 
the criminal law, a cliild below seven y.eai*s of age is incapable 
of committing- an offeuced^ and a child abovie seven and below 
twelve years is not guilty of a crime, if he has not attained 
sufficient maturity uf understanding to judge of the nature and 
consequences of liis conduct.^'* An action against an infant for 
a tort may however not be sustainalde ui the following cases;— 
(0 TJie imnialurc age ot the infant may tlisprove an unlaw- 
Jul intent or motive wliicli is an csscnlial ingriTlieiit iu the tort; 
^•0-j tcclinical assault or battery, ileccil. 

(n) In cases ot defamation. Ilie youth of llie detainer, 
though per sc no excuse,may disprove an injurious tendency 
of his words as reasonable men may not take them seriously. 

(Hi) An action against an infant will not lie if it is nomi¬ 
nally in tort l)ut is in substance in contract. In Jouiinys v. 
Hundall}^ the plaintiff sued for injury to a mare, wliicli the 
defendant, a minor, liired of liini for ritling aiul whicli in the 
course of the journey was slrainetl and met with an accident. 
It was held that this was in sul)staiice an action for lireach of 
contract and could not be altered by the mere allegation that the 
defendant acted wrongfully or maliciously. On the other hand 
il the delendant had really been proved to have committed a 
wrong independent of contract, lie would havi' been liable. In 
liumard v. llaggis^'^'^ the ilefe.ndanl, an uiulergraduate aged 
twenty, Iiiiuxl a hoi^^" ol tlie plaintiff for riding, on the express 
condition that it was not to be used for jumping. He lent, it to 
a friend iuid got another hoi-se for himself and both set out aei'oss 
fields and hmiees and the plaintiff's hoi*se when made to jump 

Imliiui Coutraot Act, s, 11. 

lii I.P.C., 8. 82. 

it J.P.C., s. 8,1. 'Pile luglicr limit is I'ourtcou years in Englaiul. 

15 Pir Lonl Kouyou, C.J., in v. i'ms/maV, 1 Ksp. at 

p. 17a; ami in v. Ixuiuiall^ (KiUM 8 T.K, at p. 887. 

15 (.171)0) S T.K. .>.*»;■); SCO the eriticisni of this ease in Salmoml, Torts, 
p. (i7 note. llio. Ueeision is explieable on the groumi that it npheltl a plea 
oi (lemurrer ami means no more than that the pleading alleged no facts 
which would .support a case of negligvnce or other breach of a delietnal duty. 
See also Fairnit y. Sm<thurst, (H> 15 ) SI L.J.K.H. 47'^ twhene a minor 
hired a ear for a (i mih\s’ drive but. drove it. for IS miles and it was 
accidentally damaged on tlu' way, he was held not liable). 

1- (18tld) U C.B.N.S. -lo; see also v, Iloll, (1870) 35 L.T. 

031 • 
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over a high fence was impaled on it and killed. It was held that 
the defendant was liable for niegligence apart from contract. 

{iv) An action in tort wmdd not be allowed if it would 
defeat the rule against suing a minor in contract. An action of 
deceit wmdd. not lie against a minor on the ground that he pro¬ 
cured a contract by fraud and broke it, e.g., by obtaining a loan 
or purchasing goods by a false representation as to age or any 
other matter.!** If such actions were allowed, it was said, all 
the minois in England would be ruined. Simdarly an action 
for conversion cannot be brought for the value of goods wrong¬ 
fully obtained.!® He is however under an equitable obligation 
to restore any specific chattel or possession of premises obtained 
under an invalid contract.®® He cannot take advantage of his 
own fraud; “the protection given to him was to be used as a 
shield and not a sword. ’ ’®! Where there is no contract, he can 

be compelled to refund monies or property obtained by fraud 
or embezzlement.^^ 

Except in the above cases infancy is by itself no excuse. 
There are however two matters on which there is some uncer¬ 
tainty. The first is whether a child of tender year’s and incapa¬ 
ble of the exercise of volition can be sued for a trespass to 
person or property.®* There is no authority on the subject in 
England or in India. In the United States there are some stray 
cases holding children below seven years liable.®^ Another 
question is whether an immature youth can be held liable for 
negligence. It has been suggested that he should be judged by 
the standard of care that can be expected of a,person of his age 
and not by that of an adult.®® This would be at variance with 


18 Johr^on V. Pie, (1665) 1 Sid. 258; Leslie, L/td. v. Sheill, ri 9 l 4 V i 
K.B. 607; Dhanmull v. Earn Chmider, (1890) I.L.E. 24 Cal. 265- 1 C 
W.N. 270; see also Cowern v. Nield, (1912) 2 K.B 419 

19 atocksv. Wilson, (1913) 2 K.B. 235. 

20 Lempriei-e v. Lange, (1879) 12 Ch. D. 675 

’■ ,u,u.g 

22 Brisftow V. Eastman, (1794) 1 Esp. 172. ^ 

23 There is a dictum of Bramwell, B., suggesting the affirmative in 

Mangan v. Atterton, (1866) L.E. 1 Ex. at p. 240 See also a 

Torts, p. 66 ; Burdick,, Torts, p. 145, suggests that the iujmy woild be 
deemed an inevitable accident. ^ 

24 Cooley, Torts, Vol. I, p. 177; Bohlen, Studies, p. 543 

25 Salmond, Torts, p. 66; Clerk & LindseU, Torts, n 45 . 

ever Cooley, Torts. Vol. I, p. 180. P- 45, how- 

T—83 
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the objective standard applied elsewhere in the law of negli¬ 
gence. Besides there appears to be no reason why a youth who 
in mischief or in sport meddles with a dangerous chattel or takes 
out a motor car and runs over another should not pay from his 
resources compensation to the injured pei-son.^ The cases on 
the subject of contributoiy negligence of children^ cannot 
furnisJi any analogy as the question of a breacli of duty to a 
child is governed l)y considerations different from those arising 
in a case where a person complains of injuiy by a child.® The 
parent or guardian in charge of a child can of coui>;c be sued 
for negligence in allowing the child to cause injury.^ Theixj 
doe.^ not appear to be any obstacle in the way of holding an in¬ 
fant vicariously liable for wrongs of his agents or sci’vants, any 

more than there is in the case of a corporation or an idol in a 
Hindu temple. 

i 

20. Lunatic.—The rules formulated above as regards 
ease.s wliere aii infant cannot be sued for a tort would apply 
also to a lunatic.5 The question of the liability of the lunatic 
in other east's is subject to tlic same nnccilainty. The opinion 
of mediaeval writers and judges in England was tliat neither 
lunacy nor extreme infancy was a defence to an action of tres- 
pa.ss'.s Tlio opinion of modern text writoi-s’ is, however, in 
favour of the opposite view, viz., that a ■[X'l'son incapable of 
volition cannot in law be held responsible for Ins act. There 
is no deeision in point in England® or in India, but. in the 
United States, courts liavo held lunatics liable on sironuds of 
I'oliey,® It has bw'ii said that there is greater justice in 


I Sec, lumever, Motor I[o,o>t’ Co.. Llil. v, Chartu, Oi>-Sl I.L,E. 0 
Kang. 7(1;:, wliero the I'oasoning !i].poars to lie of aouhtful soundness 

- .\l)ov(', riiap, XIV. pnrn. 88. 

II >S'<r liowovor, .Bolilon, Studios, pp. 5(iS-570. 

•< Brbrev. Satr.i. (191(1) .■:2 T.L.K. did. 

^ Above, para. 19. 

R Holdswoith, Vol. Ill, pp. ;:71, .■'.72; ITenrcr v. ir„n/, (1(11(1) 
lohait 1,14; for other roforonoos. .sac Snlmond, Torts, p. 70; Bolden. 

' ''■'i'.’,V --^bove. Chap. 11. para, .'i ; Chap. Xllt. para. 10. 

' I olloek. Torts, p. 55; Snlinoud, Torts, p. 70; Clerk & Lindsell, 
I 01 ts.i p. L . ^ ^ 

^ liiu .Ih'inm of Lord Esher in Uanban/ v. ffaiibtiri/, (1S92) S 
I . L. h. al p. ,)(;() . V / 

are eoll'’.<be authorities 
aic, (Olhaed. See oho Bolden, Studies, p. 545. This is said to be the 
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holding tJiat the lunatic’s estate should bear the conse¬ 
quences of his misfortune than that he should be supported 
at the expense of the public or of his neighbours.^® This 
argument is not without force and will doubtless have to be 
considered when the question does arise. In a New Zealand 
ease/^ a lunatic was held liable for wounding the plaintiff by- 
firing a gun at him. Sir Frederick PoUocki^ disapproved of 
this decision and asked whether the New Zealand Court would 
hold a delirious fever patient liable. The chances of injury by 
a person in that condition must be very rare, much rarer than 
those of violence of lunatics. But if such an injury can occur, 
there appears to be no reason why he should not pay subject to 
such defences like contributory negligence. The hardship in 
his case does not seem necessarily to outweigh that in denying 
compensation to the innocent sufferer. The person or authority 
in charge of a lunatic will of course be liable if his or its 
negligence was the cause of the injury.^® The raving of a 
lunatic or delirious patient or the prattle of a ehUd would hard¬ 
ly be defamatory.i^ An action for defamation would not there¬ 
fore lie against these persons,but not on the ground of want 
of intention or volition. It is of course no defence that a person 
was drunk at the time of committing a tort.^® 


21. Married woman.—In England a married woman 
cannot under the common law be sued alone for a tort but her 
husband also had to be joined as a party-defendant and was 
liable as a joint tortfeasor.i^ Now by the Law Reform Act 
1935, this is no longer law^® and she can be sued alone in tort 
or contract or othcnvise. She cannot however be sued by her 

rule also in some continental laws; Winfield, Law of Tort, p 117 note 

10 Cooley, Torts, Vol. I, p. 172. See, however, Burdick Torts* n 7 n 

11 Donaghy v. Brennan, (1900) 19 N.Z.L.R. 289. * ' 

12 Torts, p, 55. 

13 Uolgate v. Lancashire Mental Hospitals Board, ( 1937 ) 4 a.E E 

19 • * * 


14 Burdick, Torts, p. 69* 

15 ^ however, the remarks of Kelly, C.B., in Mordaunt v 
aunt, (1870) L.R. 2 P. & B. 109 at p. 142 

16 67. I.P.C., ss. 85, 86 . 


iford- 


17 Ber Erie, C. J., in Cayel v. Powell, (1864) 17 C.B N S 7474 a 

This was only during coverture and not after the death of'either party or 
divorce or judicial separation; Cuenod v. LesUe (1909> ^ tt -r ooa^ 

18 Above, Chap. XVI, para. 1. * v ; x iv.u. 880, 
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husband in There are no such obstacles in the way of 

suing a married woman under the Hindu or Mahomedun law. 

22. Corporation.—A corporation is a ‘person’ in the eye 
of the law and can be sued in the same circumstances as a natural 
person. It can obviously l)e liable only vicariously for the torts 
of its agents or servants acting in the course of their employ¬ 
ment. It ma^' liiereiore become liaiile not merely for negli¬ 
gence^^ but for torts like libel, malicious prosecution or deceit, 
thougli it lias no mind and is incapable of malice or fraud. 
But tile liability of a corporation to pay comi>ensation from its 
cor])orate funds for wrongs ilone by its oflicers may Ih* limited 
by the statute of incoi'tioration. In such cases tile remedy can 
only be against the actual wiongdoer. Bor instance, under the 
((Overnnieiit of India Act, 1858, the Secretary of State for 
India in Council was constituted as a both' corporate and 
could be sued only in certain circumstances for tlie wrongs of 
public officials.In India, an idol in a Hindu temple is 
regarded as a legal person and can be sued like a corporation 
lor the wrongs of its manager, trustee or servant.-^ The same 
is the j)osition in tlie case of a iMaliomedan mosipie. 

23. Unincorporated association. —An unincorporaletl 

association of ])ersoiis lias no legal entity aiul cannot sue or he 
suetl as such.^"^ Ihe only course open to the person aggrieved 
i>y a tort eoniniitted by any of the otlieei*s or members of the 


n* H rbstcr v. U * (laiO) 1 K.B. 714; .vrv on lliis subject, 43 

llar.L.P. 1040. 

-u Kvoii wlien a statute requires ‘personal uegHgvuce'; Locinnii>i iron 
and Coal ('o. v. MWliillan, (1034) A.C. 1, 14. 

1 Above, Chap. X\ I, pnrii. 14. As to liability for h/Lu acts, 

set thiiL A corporation can bo oven iiuHctcd for a erimo: A', v. Tukr, 

- Q.it. 581*, 503. 

Abo\e, C hap. X\ I, paras. 20 and 30. A department of Govern¬ 
ment IS not hoble merely by its ineorporation for the aets of its sub- 
oidiiMtes: Uopir v, Commhssiom rs of H. M/s }Vork^\ (1015) 1 K.B. 45; 

v. Air Council, (1027) 2 K.B. 51; of. Gilkghon v. 
d/t/N.s/o- of Iltallfi, (1032) 1 Oh. SO. 

Ikija rrouHuUi. Xath h'oy v. (ViuaJra. (lOOS) l.L.K. 35 Cal. 

-t JfO'lon. A.y,cmtHm for rrotrriioii of Trado v. Grroidomh. Ltd,, 

0 ) ^ , A , 15, 21, o8. It may bo otherwise bv reason of statutory’ 

IMOvisions; MiirxhaU Shippi),,) Co. v. Board of Trado, 3 K.B. 

77g’779 A.C. 754, 
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association is to sue the wrongdoers personally.25 This princi¬ 
ple is unquestionable and is of general application but was 
departed from in the case of trade-unions by the decision of the 
House of Lords in the Taff Vale case’^ where it was held that a 
registered trade-union though not incorporated could be sued 
in its legistored name. This decision occasioned great contro¬ 
versy and agitation and was nullified by the Trade Disputes 
Act, 1906.2 Tlie Trade Disputes and Trade Unions Act 1927 ^ 
has howm^er declared that this immunity shall not apply to 
trade-unions who bring about a lock-out or strike which is illegal 
under that Act. In India, the Trade Unions Act, 1926 ^ pro¬ 
vides that a registered trade-union shall be a body corporate by 
fte name under which it is registered and shall sue and be sued 
by that namebut as in England it cannot be sued or its funds 
proceeded against in respect of any act done by its officers in 
contemplation or furtherance of a trade-dispute.® 


24. Joint right of action.—A joint right of action arises 
where, for instance, an injury has been caused to property owned 
or occupied by two or more persons. In such a ease if one alone 
sues, the defendant can insist on others also joining. If he does 
not object, the suit can proceed and the plaintiff can recover 
dam^es to the extent of his interest. The other oivners are not 
_ precluded thereby from suing subsequently for the damage to 
thmr interest.® Wh'en there is no joint right, each person who 
sustains an injurj^ has a separate cause of action and can sue 
alone though others were similarly injured,^ e.g., an assault or 
libel on several persons. These peisons can however join in the 


35 iSr<Hon V. Lewi^, ('1896'i 12 T T t? mi! 

<f- A'ofl.?. Ltd. V. London 

# Lane. Ltd. v. Chiltern above ^91.^ A.f. 107; Rardie 

4 of 

•''» Above, Chap, XI, paras. 9 and 16 

the action is for breach of contract and not fn tor^ other^se if 

^arathy. (1931) 62 M.L.J, 154: A.I.B. 1932 Mad. 583 


Over end. 
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.samo suit if tlio injury arose from the same act or transaction 
and if a common (lucstion of fact or law would arise in suits 
instituted by each of them.® 

25. Joint wrongdoers.—Two or more persons may he- 
com<' joint wron^tloers {(() by committing a tort in coneei't, or 
in pursuaTice oT an unlawt'ul conspiracy,® (b) by the principle 
of vicarious liabitity. Ih'rsons wiio act indei)endeutly of one 
another ai'c not joint wi*ongdoers nu'rely because tlieir acts cause 
the samc> damage, r.r/., where two ]>ersons drive rashly and their 
collision causes injury to a third person,^® A person who 
negligently made excavations near llie ])laintiff's house and a 
water company who left a water-main insufficiently stopped at 
the spot were independent wrongdoei's tho\igh tlie combined 
result of their negligence was tlie subsidence of the plaintiff’s 
house.Similarly pei-sons whose independent acts of obstruc¬ 
tion of a public way cause a nuisance are not joint wrongdoei's. 

26. Liability of joint wrongdoers.—Joint wrongdoers 
ai'c jointly and severally liable for the whole damage.^® The 
malice of one joint wrongdoer does not aggravate tlie damages 
payable by the others.They are together liable only for the 


ft C.P.C.. O. 1, r. 1; R.S.C., 0. 10, r. 1. 

-Pf/nr V. Lemon/. (1842) 11 L.J.C.P. Oa. per Titian!. C.J.. '^AU 
persons in trespass who aia or counsel, aircct or .join, arc joint tres¬ 
passers cf. aotinition of abetment in T.P.C., s. 107. See TTcf/on v. 
Pcanj Ifo/jwn, (1012) 28 T.C. 721 at pp. 774, 775 (ns to distinction 

hotween joint tort and consj^iraev) ; see also luihorom v, Chmi^ardhnr, A. 
T.P. 1027 Nag. 1.8.8: Puph v. Sen, (192S) T.L.R. S Pat. 516 

(P.C.): 56 T.A. 08; ?^am. v. Jinnl'ep Pi/mW. A.T.K. 1084 Pat. 

804; Kishtn Prasaei v. 1\ojoram, (1025) 27 Bom.T^.K, 1150: A.T.R. 
1026 Boin. 18 (division of proceeds of cheque wrongfully converted by a 
person botwcmi nKMubors of his family made them joint wrongdoers) : 
Pnshorat Beet v. Uiro La), A.T.K. 1082 All. 401 (hurt caused by members 
of a crowd throwing stones). Above Chap. XT. para. 11. 
m The Koursl\ (1024) P. 140. 

n Thompson v. 7,on<1on Countu (\>unciJ, (ISOO) 1 Q.B. 840. 

12 Saciler v. 0. IV. Pp. Co., (1806) A.C. 450, 

12 As to cases of mesne profits decreed against a trespasser and his 
tenant, see Paja Bhupemha v. jV.s'M ur. (1080) 85 C.W.N. 867: A.T.K. 
1081 Cal. 802. See .Tran7 v. Poferson, (1081) A.C. 560 (liability nndcr 
the Dogs Act, 1006, of the owner of a dog which with another person's 
dog injured a floch of sheep is for the whole damage). 

M Clarl- v. yrwsam, (1847) 1 Ex. 181; Chapmiin v. FUesmere, (1032) 
2 T\,B. 481, 472; a master may bo liable to pay larger damages on account 

of the malice of his servant: see Sodg^v^cl\, Tlamages. Vol, T. s, 88; Gatley, 
Libel and Slander, p. 686, 
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actual damago caused. If the plaintiff desires to get exemplary 

damages, he must sue the malicious wrongdoer separately. The 

malice of one joint wrongdoer may, however, destroy the defence 

of another like the defence of privilege in an action for defama- 

tion.i® A decree for damages against joint wrongdoers 

may be realised from any one or more of them. The cause of action 

against tliem is single and indivisible. Therefore a 

release granted to one discharges the others. But where it amounts 

only to a covenant not to sue one, the cause of action against the 

olheis is not extinguished.^s Thus a compromise with one of the 

defendants in an action for assault was lield to be only a covenant 

not to sue liim and to be no bar to damages being recovered 

against the others. judgment obtained against one joint 

wrongdoer puts an end to the liability of others.i® In the ease 

of independent wrongdoers against whom there are separate 

causes of action, a release or judgment in respect of one does 

not liave the same effect. The above rule as regards the effect 

of a judgment against a joint wrongdoer has been abrogated in 

England by the Law Reform (Married Women and Tortfeasors) 

Act, 1935.20 This Act declares that a judgment recovered 

again.st a joint tortfeasor shall not be a bar to an action against 

another. In order to avoid abuse of process by repeated actions, 

it is further enacted that if more than one action is brought, the 

damages recoverable in them shall not exceed those awarded in 

the first, action and thte plaintiff shall not be entitled to costs in 

the later actions unless he had reasonable ground for bringing 
them. 

27. Rights of contribution and indemnity among joint 
wrongdoers . —The following rules prevailed in England before 
the Law Reform Act, 1935. One of several joint wrongdoers 
who paid the whole damages had no right to claim contribution 


15 Above, CJhap. VII, para. 66, 

16 Duck v. Mayeu, (1892) 2 Q.B. 511; Follachi Town Bank v 
Subramania Iyer, A.I.R. 1934 Mad. 180; as to cases of reservation If 
right to sue others, see Bateson v. Gosling^ (1871) L R 7 C P O 

17 Earnhwinar Smgh v. AU Husam, (1903) I.L.B.* 31 All’ 17 q. 

A.L,J. 135; Basharat Beg v. Bira Lai, A.I.R. 1932 All. 401 ' ' ^ 

18 Brinsmead v. Harrison^ (1871) L.R. 7 c P ^ 47 . a i. 

Jiutchi7ison ^ Co., (1936) Ch. 489. ' ' 

19 King V. Boare, (1844) 13 U. & W. 494. See also Bnlmer Eavon ^ 

Co. v. Freshwater, (1933) A.C. 661. ^ 

20 25 & 26 Geo. 5, c. 30, s. 6 (1) (a) and (b), 



664 


THE LAW OF TORTS. 


--- -.V—[Chap. 

1‘r’om the othei'S. Tliis was known as the rule in Merrijircathcr 
V. In that ease the plaintiff and the defendant had 

eaiised wilful injury to a third p<‘rson’s mill and machinery. It 
was held that the plaintiff could not, on payment of the damages 
awarded against l)oth of them to that pei’son, recover his share 
from the defendant. The reason of tlie rule is that a wrongdoer 
must himself liear tlie consequences of committing a tort, and 
cannot enforce aii agreement, ex])i-ess or implied, to share tlie 
]>rofit or loss of an unlawful undertaking or to he indemnified 
against its conseiiuences. Therefore there can he no claim also 
for indemnity among joint wrongdoei'S'.22 c.g., by a i^eiNon 
employed by another for an assault or slander. These rules 
against contribution and indemnity were however limited to 
manifestly illegal acts or wilful wrongdoing^^ and not to wrong¬ 
ful acts done by mistake and in ignorance of their real character^^ 
or by negligence.^® Thus it was held that an auctioneer wlio 
ho'tia fide sold at the instance of A the goods of B could claim 
from A re-imbursement for the damages paid to B for convei'sion.^ 
A stevedore who was engaged in discharging tiig-iron from the 
plaintiffs ship caused the death of a workman hv his negligence 
It was found that the accident was due also to the negligence 
of the plaintiffs in not providing safe tackle. Tlie ivpresentatives 


21 (1700) s T. K. ISO: Sni.L.C,, A'ol. T. p. 447. 

22 Leslie, Ltd. v. Leiiohle . Afjcneit. (1015) 1 K.B. 652; 
see also Smith Son\. riijiton, (lOpS) 00 L.T. S40: Unsrhline v. nosken, 
(lO.'J.I) 1 K.B. 822; Uoirordv. Odhams Press, (10S8) 1 K.B. 1 . 

2n Purroirs v. Phodes, (ISOO) 1 Q.B. 816, 828, per Konnodv, X As 
to onaoa of libel, see ShavkeU v. Posier, (18:16) 2 Bing.X.c. 0 :^ 4 : Apthorv 
V. Neville, (1007) 2.‘» T.L.K. e>75: Smith A'- Sou v. Cliutou, nbove. B\it 
:i contract lutt to disclose a libel may bo valid; JVeld Pluudell v. Stephens, 
(1920) A.O. 056; Prodstreets Pritish, Ltd. v. IJorold, (lO.ia) 1 C\\, 100. 
As to motor accident insurance, see Tinline v. TTfttVr Cross Jnsuronce Co.. 
(1926) .*1 K.B. a27- James y. lirif. Tu.'Otrauee Co. (1027) 2 K B .‘^11* tbe 
Boad Traffic Act. 10 . 10 . s. .16. 

Jhtrrows y. Phodes, above: see also Petts v. Gihhins, (18.14) 2 A. 
iV: K. 57; Putjdoley. Loreriup^ (1875) T..K. 10 C.V. 106. 

Neweomhe v. Vewen. etc.. P.D.C., (101,1) 20 T.L.K.’200 (indomnitv 
ot employer by independent contractor for negligence of latter); see also 
Jlu.ohes y. Percieal, (ISS.l) 8 A.O. at y. 446. per T.ord Blackburn, as to 
Tlie need of taking an express indemnity from tbe contractor: The Ptuilish^ 
math an w .tustmlia, (1805) P. 212; for cases of iudemnitv of agimt. 

n017) 86 K..T.K.B. 401; Kirin, y. Chrs.^nn, 
(1.14) ..0 T.Ti.B, (>60; Cointot y. ^fuhom. (1011) 2 K B ‘"’'m 

1 .l/hiai.s'oa Y. Jarvis, (1827) 4 Bing. 66. 
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of the deceased workman got a decree for damages against both 
the stevedore and the plaintiffs. The stevedore was held liable 
to contribute a half of the damages to the plaintiffs who had paid 
the whole.2 An employer is also entitled to indemnity by his 
servant, when without any fault on his part he is held liable for 
the wrong of the servant.^ An employer must indemnify his 
servant against loss or injury re.sulting from an act which the 
latter docs in the course of employment and which is not mani¬ 
festly tortious.^ A right of contrilmtion was also allowed by 
statute in two cases: (a) as Ix^tween promoters and directors of 
companies who are liable for untrue statements in a prospectus;® 
(h) between ships which are both at fault in causing loss of life 
or personal injurj'' to a person on board one of them.® 

28. Rights of contribution and indemnity among joint 
wrong’doers in India.—Tn India, the above rules against con¬ 
tribution and indemnity subject to the above qualification has 
been applied.’^ Thus the Madras High Court held that a person 
could not claim contribution for money paid by him for satis¬ 
fying a dgeree for costs passed against him and the defendant 
in a litigation which arose from his wilfully procuring a breach 
of contract of sale entered into by the defendant with a third 
person.® On the other hand contribution has been allowed for 


costs decreed in a litigation which' did not arise out of any wilful 

2 Palmer v. Wicl‘ and Pultcneytoxvn Steam Shinninq Co., (1894) AC 
318; see also The Kate, (1935) P. 100. 

3 <^een w New Piver Co., (1792) 4 T.R. 589; see also Smith # Son 

V. Clvnton^ (1908) 99 L.T. 840. ; 

4 She^eld Corporation v. Barclay, (1905) A.C. 392; Secretary of 

State for India v. Bank of India, (1938) 2 A.E.R. 798: 175 I.C. 327 
(P C.). 


5 The Companies Consolidation Act. 1908 (8 Ed.. 7, C. 69) See aUn 
The Indian Companies Act (VII of 1913) r. 100 (4) 

n & 2 Geo. 5, r. 57); The Cairnlahr, 
(1914) P. 25. ' 

7 Mantrala Yennannrayana v. Venlcammidi Jaqannadlto 0931-1 34 
UW 018: A.I.R 1932 Ma.l. 7, whore the authorities were ’reSe] bv 
Madhavan Nair, .T. ; Shea Satan v. Karan. 09241 I.L.R. 46 All 860- 99 
A.I...T. 788; Parbho v. DwarVa Vrasad. (1931) I.R.R. 54 All. .371 • Vq :>9 

dicta in older ease.s sugee-stinsr the eontrarv- 
e.ft.. Nihal Sine,Ji v. Collector of Tivlond.chahr, (1916) T T. R as 411 oq-’ 

14A.L..T. 275; Komala Pro.iad t. Kieihori Mohan 

Gal. em: Korya Sineth y. Shiva Satan. A.I.R. 1925’oudh"^ 408. ‘ See also 
Sa.ianta Kimar Basu V. Sam.ihnnlear. 0931) I.R.R. 59 Oal 859 sqq 

618 34 Lw. 


T—84 
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wi’ong,^ for iiuvsno ])rofits di'civod against persons who set up 
a ho7ia fide claim of title to immovalile propeily/® and for 
damages awarded for injury d(»ne to crops by the cattle of 
several owners. 


29. Law Reform (Married Women and Tortfeasors) Act. 
1935.—TliivS Act has iiuide a tlrastie change in the law of 
England on this inattm-. It abrogates the above rules and in¬ 
troduces lU'W ones similai- to 1 hosi- | lial ]u*cvail under the IMaritime 
Conv<‘ntioMs Act. lf)ll, in IIk* Adiniially (\)ur(s in cases of 
collisions of ships. It enacts that one tortbaisor may recover con¬ 
tribution Irom anollier who is also liabh* in respect of the same 
damage but not I rom a pei-son who is entitled to be indemnified bv 
him in respect of the liability. Tlie amount of the contribution will 
deiiend on what tlie court considtus just and equitable having 
r<‘gard to th(‘ plaintiff s responsibility for the damage.^^ The 
eoui*t has imwer to refuse contril>ution altogether or to gi'ant 
eontrilmtion amounting to a complel<‘ indemnity. This Act docs 
not, however, render enforceable anv agreement for indemnitv 
wiiieli would not liave been <‘nforceable otlienvise. But though 


a court may not enforce such an agreement, it may pass a decree 

for indemnity in a claim for c<mtribution under the Act. The 

]iow(*r conierrod by the Act may be exercised by apportioning 

the damage-i among tlu^ defendants and not neccj<sarilv in a 

* 

separate ]U'oeeeding for the purpose. Tn India tlie law 


c 7?cm Samp v. Baij Xath, (1020') I.L.K. 43 AU. 77: IS A.L.J. 
872: rarsottom v. Lachmi, (1922> T.L.K. 4') Alt. 99: 20 A.T..,T. S90; 
Mahahir I^rosatJ v. Dharhhaufji, (1919) 4 Pnt.L.J. 4S0: 51 T.O. 097: 
(luruluuiappa v. Somautw, (19.30) t.L.U. 55 Pom. 94: 32 Bom.L.T?. 
12Ht. As to a possible distinction between eo-pbuntifTs nml eo-defendant?. 
set' Mufhu.s'trami v. Suhromaaia, (19.311 34 T..W. 712: A.T.R. 1932 Mad. 
MO: prr (^irgenven. .1. Tbeve is no eontribntion if the defendants were 
indepen.Mnt trespassers. Xauti 7,aJ Sinah v. Sm: Madho Sinah (191S) 
40 All. 072: 1(?A.L..T. 0S9. 

Haw JUhih V. .Imir Sinah, (1921) 01 I.O. 425 (Pat.): Jhihu v. 

Hafaji, Mt.P, 1923 Nag. 255: Shto Hatan v, 7vnm«. (1924) T.L.K. 

4(> All. ShO: -2'2 A.L.J. 7S8: Kamaia Prosotl v, Ki<thon Mohan^ (1927) 

I .L.K, 5;)C'nl. ptUi: Dorhari Lal\. Pamodor Pas^ A.T.K. 1929 All. 792: 

Pasantfi Kumar Pasu v. (1931) 59 Cal. S59. vS9S. 

n Kama Sinah v. Shiva Katon, (1925) SO T.C. 913 (Ondh). 

>■-’ K.a., ruirnham v. Puurr. (1930) 2 A.KK. 1105: Crostm v. 

Nn/|/;;aa. (1938) 1 K.B. 540; Panirl v. Hiclrtt Cocl'ercll Co.. (1938) 2 
.•\.K.B. 031. 

I'i Croston v. above. 
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already settled by decisions would presumabl,y )>e followed till 
tliere. is similar legislation.^^ 

30. Death of parties.—The general rule of the common 
law in regard to the death of parties to an action in tort is actio 
personalis moritnr cum persona.^^ The effect of this maxim is 
that the death of the party wronged or of the m'ongdoer puts 
an end to the cause ol' action. Therefore a suit cannot be 
instituted l)y or against his representative. A suit or appeal^® 
properly instituted will aliate oji the death of either party 
during its pendency. If, however, the suit had ended in a decree 
for damages in favour of the plaintiff, further proceedings by 
appeal or otherwise will not abate on the death of either party. 

To the above maxim one qualification was recognised by the 
common law, viz.y that an action would lie against the represen¬ 
tative of a wrongdoer whose estate had been added to or bene¬ 
fited by the appropriation of another’s property. In Phillips v. 
Homfray^'^-^ the defendant had worked and taken the coal in the 
plaintiff’s mine and it was held that on his death the action 
could be continued against his representatives for the value of 
the coal wrongfully taken but not for the use of the underground 
passages in the plaintiff’s mine or for injury to it. Other excep¬ 
tions were made by statute^® in the case of claims to property. 
Subject to these exceptions, the maxim continued in force for 


14 As to the law in Continental Countries, see Dr. Ernest Cohn, 51 L. 
Q.R. 468. 

15 Above, Chap. II, para. 32. 

16 Josiom Thiruvengadachari v. Sawmi, (1910> I.L.R. 34 Mad. 76: 
20 M.L.J. 760; Marwadi Mothiram v. Sawmi, (1916) 31 M.L.J. 772: 
38 I.C. 823. 

17 Gopal V. Bamachandm, (1902) I.L.R. 26 Bom. 597: 4 Bom.L.R. 
325; Paramen Chdtty V. Siundararaja, (1903) I.L.R. 26 Mad. 499. 

17-a (1883) 24 Ch. D. 439; Peelc v. Gurney, (1873) L.R. 6 H.L. 377; 
Geipal v. Peach. (1917) 2 Ch. 108; Tirumala Nagahhushanam v. Sri Paja 
VenTcafadri, (1912) 23 M.L.J. 265; Brijnath v. Lalcshmmaram, A.I.R, 
1932 Oudh 165. 

18 (1925) 15 Geo. 5, c. 23, s. 26 (1) and (2) repealing the older 
statutes, vis.. (1330) 4 Ed. Ill, c. 7 and 25 Ed. HI, c. 5, as regards 
goods and chattels., and (1833) 3 & 4 Wili. 4, c. 42, s. 2, as regards real 
estate. An action lay for damage to personal estate due to deceit* 
Twycross v. Grant, (1878) 4 C.P.D. 40; or slander of title; Oakey v! 
Jtatton, (1887) 35 Ch.I). 771; but not for loss due to physical injury or 
libel: Pulling v. G. E. Hy. Co., (1882) 9 Q.B.D. 110;( Hutchard v. Mege^ 
(1887) 18 Q.B.D. 771, (action for disparagement of goods survives).^ 
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s<‘v<'nil eoiiturios in regard to actions for torts and was abrogat¬ 
ed in England only in lfl34. It was modified by legislation 
cajli(‘r in India. It has for long been hold not to be applicable 
In an action I'oi* breach of contract.^®. 

31. Law Reform (Miscellaneous Provisions) Act, 1934.— 

By this Act^® it is declared that on th<‘ dt'ntli of any pei’son all 
cau.ses of action subsisting against or vested in him shall survive 
against or for the benefit of liis estate. exc(‘i)t causes of action 
foi- defamation, seduction, inducing one spouse to leave the other 
and claims for damages for adultiuy. Wliere a cause of action 
survives for the benefit of the estate of a deceased pei'son, the 
damages that can be recovered shall not include any exemplary 
damages. A suit by or against a person iii tort may therefore 
be continued by or against liis retiresentativc. But a suit can 
be ])rough1 against, the representative only if the cause of action 
aioso not earlier than six months before the death of the wrong¬ 
doer and tlio suit is brought not later than six months after the 
personal representative took out repi'csentation. 

32. Indian Succession Act^^.—It enacts that all causes 
of action in favour of or against a person sundve, except tliose 
for delamatio]!, assault as defined in tlie Indian Penal Code, and 
other persona] injuries not causing the deatli of the party. The 
term personal injury' has been understood to mean not merely 
physical injury lint also any injury other than one to the estate 
of the deceased imi'son; for instance, an action for malicious 
prosecution would abate on the death of either party .22 There 
IS also an Act, the TiOgal Bepresentalives' Suits Act. 1855, 


n> Pinchon'.s rasr, (MWZ) 0 Po.Pep- (^1: TToldsworth. Vol. TTT. 
p. lirJ. liradshow v. L. d’- /.V, To.. (IST*)'! T..K. 10 O.P. ISO; 

nlMov. p. r>S. As to an nrfioii for invarli of j.roiniso. see (Vkihi/jcWooi v. 
ti ^(han,so„, (1S141 2 M. A S. 40S: Fi,uJhn, v. ('hi,n,u, (ISSTl ‘>0 Q B D 
Ouirlr V. Thomas, (lOirO 1 K.B. 51(1. 

2\ Sc 25 Ooo. 5. 0 . 41. s. I. 

■-‘1 Art ::o of 1925. B, .and. 

Fusfomji V. Xursr, (1920> T.L.K. 44 Mad. 557: 40 M.L.,T. 17.1: 
Muntffapim ('hrtfior y. roinntsami rnjaii, (1921) T.T..K. 44 Mad. 82S: 
■n ^EL.,1. ;;04: .]fahfah Sinah v. ITuh Lol, (192d) T.L.U. 4K All. (110: 

n '‘r n' ^onwrapan, (1921) 1.T..K. 47 Bom. 71d: 25 

om.L N. 415: Vuujah Sinnh v. Honumtar. (1919) 4 rat.L..T. d7d: 52 

V. ('hamiramou;^ (192(1) l.L.K. .51 (Ail. 987: 
J roph s hanl: y. yv.s- - 19-5 795 

2.1 Act XTT of 1855. 
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which allows au action against the representatives of a person 
for any wrong committed by him in his lifetimei and within one 
year before his death. This Act does not apply to a suit in¬ 
stituted against him in his lifetime such a suit would be 
governed by the narrower nde of the Succession Act. 

33. Assig-nment of right of action.—Tlie assignment of 

a right of action for damages for a tort is illegal and void.^s 
This is part of a larger rule which prohibits an assignment of a 
mere right to suei including a right to sue for damages for breach 
of contract.^ The rule is based on grounds of public policy and 
intended to prevent trafficking in litigation. An assignment of 
a decree for damages before or after it has been passed is how¬ 
ever not invalid.^ But an assignee of a mere right to sue for a 
tort committed against the assignor cannot sue.* To this princi¬ 
ple there are some exceptions: 

(.ft) Wiiere property is transferred, rights of action 
annexed thereto pass witli it to the transferee,® e.p., injury to 

real .property. A sale of a eluittel is valid though it can be re¬ 
covered only by litigation liy tlie purchaser.® 

(b) The right to receive compensation payable under tlie 
Lands Clauses Consolidation Act for an injury to land caused 
by works by, railway authorities was held assignable.'^ 

(c) An insurer can, by reason of payment made by him 
to satisfy a claim by the insured, get an assignment and sue as- 

assignee of the right of action which the latter had against a 
third party who caused the loss.® 


24 Baridas v. Bamadas, (1889) I.L.E. 13 B. 677; Eamchode v. Mukmamj 
(1905) I.L.E. 28 Mad. 487; Krishna Behary v. Corporation of Calcutta’ 
(1904) I.L.E. 31 Cal. 406: 8 C.W.N. 329; Tmnmala Nagahhushanam v 
AVi Jtajah Venlcatadri, (1904) I.L.E. 31 Cal. 406: 8 C.W.N 329 

2 .-. Prosser v. Edmonds, (1835) 1 Y. & C. 481; Defnes v. MUrte, ( 1913 ) 
1 cili 

1 S. 6 (e) of the T. P. Act. See also S. 60 (e), C. P. C 

2 Abu Mahomed v. Ckunder, (1909) I.L.R. 36 Cal. 345 

3 Glegg v. Bromley, (1912) 3 K.B. 474; Gholam M-ohomed v 

Indrachand, (1871) 7 B.L.E. 318. ^onomea \. 

4 Pragi Lai v. Patch Chand, (1882) I.L.R. 5 All. 207 (wrongful 

attachment); Sukhumaye v. Morwranjan, A I.R 1926 Cal 428 r ^ 
profits). ’ ® tmesne 

5 Ot. Ellis V. Toirington, (1920) 1 K.B. 399. This rule would aonlv 

to a transfer by operation of law as on a bankruptcy ^ 

6 Dawson v, G. N. 4^ City (1905) 1 K.B. 260 at u 271 

7 Dawson v. G. N. 4' City Ey,^ above. 

8 King v. Victoria Insurance Co., (1896) A.C. 250. 
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34. Place of suing .—Aii action for a tort committed in 
Britisli India may be brought either in the place where it was 
committed or where the defendant resides or carries on business.® 
An action for a wrong to immovable property can be brought 
only ill the court within whose jurisdiction the property is 
situate.^® 

35. Action for tort committed abroad.—An action for 
tresiiass or oilier injury to land outside England or India can¬ 
not be inoLiglit in tluse countries.^^ In the ease of other toiis 
committed abroad, an action will lie in England if the defend¬ 
ant resides in Englandd^ mid in India if he resides in India.^^ 
There arc however two conditions: 

((/) The act must lie unlawful where it Wiis committed. 
In Phillips V. Eyre,^^ an action for false imprisonment of the 
plaintiff alleged to have been committed by the Governor of 
Jamaica was held not maintainable in England because in res¬ 
pect of this and other acts done in the couise of suppressing a 
rebellion, an Indemnity Act of the local legislatui'O protwted 
the defendant from action. The condition is satisfied if the act 
is not lawful or justifiable: it need not be actionable. In 
M((('‘h</id() V. an action for a libel published in Brazil 

was allowed in England though a libel was not actionable but 
only a crime in the law of Brazil. 


a (M‘.0., ss. 19, 20. 

HI C.P.C., 8. 10. 

11 Hrihsh South Co. v, Compauhia Dc Moiomhiquc (ISOo) \ 

C. 002. 

Mo.stifu V. I'ohrujiis^ I i’owp. 101; us to olaims umlor the 

I'ulul AioiOonls Act for lU'utli of a 1‘oroiguor on boarU a British ship, see 
Jhn-ui.'ion v. Lhll, (1901) 2 K.B. (iOO. The rule applies to \Yrongs eom- 
imited on fhe liigh seas; Suhmarint Ttitqraph Co. v. DUksoi), (ISOO) o3 
L..i.t.P. l,!9 (injury to ralOes); or to wrongs committed in aircraft; 
MeNair, Law of the Air, pp. 94-98. 

i- Coviiuian Xair v. JrAi/ff/u JPnon. (1915) I.L.K. 39 Mad. 433: 
-N ALL..I. .110. For a ease of libel in Freneh and Belgian newspapers 
wiUi a small eiretilation in Knglaud, see Kroch v. AVs\s'(/l\i937) 1 A.E.R, 


i 


II ( 1S091 L.IL I tJ.B. 22o: 0 (J.U. 1; slv also ('urr v. /'nieiVv Tiints 
(1902) A.(’. 17(1; n•,f^po/( V. LomiJai/? Xorthiin h\ii. Co., (1923) 
A.C. ILL Mi'Mitian \ . Camoiion A'o; 7 /(f rn /,*(/. Co., (1923) A.O. 120; 
Issiws V. Cook, (1925) 2 K.B. 391. 400; Gonmian. Xoirx, AchuuUi 
Mtnon, (1915) I.L.K. 30 Mad. 433. 

^ n> (189.) 2 tyiL 231: see also Scott v. Lord Seymour, (1802) 1 H. 
ifc L. at IV 234, (assault at Naples, only a orimo). 
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(b) The tort must be actionable according to the law of 
England or India.^® 

36. Limitation of actions.—Under the Indian Limitation 
Act,^"^ 1908, the periods of limitation vary in the case of diffe¬ 
rent torts. A period of one yeai- is prescribed for actions for 
peisonal injuria^ like assault, false imprisonment, actions under 
the Fatal Accidents xict, actions for malicious prosecution, 
libel and slander, seduction, procuring breach of contract, 
illegal distress; a period of two years, for actions under the 
Legal Kepresentatives' Suits Act, 1855, against an executor, 
and for any malfeasance, misfeasance or nonfeasance not 
specially provided for; a period of three years for trespass to 
movable or immovable property, waste, obstruction, of a water 
course, convei’sion, deceit, infringement of copyright, contribu¬ 
tion for payment under a joint decree. A short period of ninety 
days is prescribed for misfeasance or nonfeasance of statutoiy 
duties.^** Besides, there are local enactments like those relating 
to Municipalities and Local Boards which prescribe a special 

period of limitation for suits against such authorities and their 
officers.^® 

f 

37. Notice of action.—A suit against the Secretary of 
State for India in Council or a public officer in respect of any 
act purporting to be done by him in his official capacity may be 


10 The Ualtey, (1868) L.E. 2 P.C. 193, where the defence of com¬ 
pulsory pilotage was allowed though not recognised by the law of Belgium 
in whose waters the collision occurred. 

17 Cf. the English Statutes of Limitation, viz., 21 Jac. I, c. 16, s 3- 
the general rule is six years; two years for action for slander aetionablo 
per sc; four years for an action for assault or false imprisonment. For 
the recommendations of the Law Eevision Committee, see 183 L.T. (Jour ) 
pp. 15, 30. A single period of six years is proposed. The Public Autho- 
Jities Protection Act, 1893, prescribes a period of six months for actions 
against persons in respect of acts done while discharging public duties 
It applies to infants as well; Jacobs v. L. C. C., (1935) 1 K B 67 For 
other authorities under the Act, see Bradford Corporation v. Myers (191(i'i 

1 A.C. 242; Belts v. Bcceivcr for Mctropolilan Police Dt., (1932) 2 KB 
595. * 

18 Art. 2. 

19 E.!/., the Madras District Municipalities Act of 1920 s 350 tsA- 

months). See The Coinmissioners for the Po,t of Calcutta v’ Calentt^ 
corporation, (1937) 41 C.W.N. 1317 (P.C.): A.I.E. 1937 P C 306 
cf., Concent v. Taiiranga Electric Power Board, (1937) A.C. 196" ’ 
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iiistitutcd only allcr llie expiry oi' two nioiillis next alter iiutiee 
ill writing giviru to the clet’endaiit.^^ 

38. Successive actions for the same injury. —It is an 
elementary rule of ilie law of ])roeeduro that every suit must 
eoiiiprise I lie whole ol I lie claim m rt.spect of the cause of action 
and a second suit lor a porlion of Uie claim is barred.f’or 
insiaiu'c, llu? plaiiililf in an action lor physical injury must ask 
lor conipciisation for all the damage iiast as well as prospective, 
lie eaiinol tile a s<‘eoud suit for a fresh item of damage arising 
Iroiu tile same injury. I’lie same is ihe- case with other injuries 
like libel ui trest>ass. lii eases like slander not aeliouable per 
ill hhigiand,^^ or au exeavatioii of one’s land euusing llie 
subsidenee of the neighbour's,-'^ the cause ol* action arises only 
on damage and therefore tlie tilaiuliff need not, and in fact can¬ 
not inchnlc, t)rospcctivc damage in a suit for past damage aris¬ 
ing from the wrongful act. Similarly there is no bar to a 
second suit when there are two different causes of action arising 
on the same facts. For instance it was lield that a person wiu» 
received tlamagcs for injury to his cab in a collision due to the 
defi'iidant s negligence could sue again for pei*sonal injury 
caused in the same accident.^’* It is hardly neeessaiy to say 
tiial if the same right is violated on two different occasions, c.g., 
repeated acts ol trespass, there are distinct wrongs for which 
.se|)arate actions would lie. Similarly a continuing* injury gives 
rise to a new cause of action from time to time and can be the 
subject of successive suits, o.f/., a continuing nuisance. In such 
a case damages can be recovered only for the past and not for 


1 .1 s. SO; jis to suits against nmnii'ipul authorities and otiu’crs, 

s(H' r.f/., Madras Act of IDliO. s. (a month's notice): Madras hociil 

JtoMids Act (Xl\ oi 1020), s. (two montlis' notice). As to the scope 

of O.P.P., S. SO, see lihaffchand v, Stvn tary of State for Itulia, (1927) I.L. 

K. r>l Horn. 72') (P.C.) (it applies to suits for injunctions); Koti Heddi v. 

Suhhwh, (ItMS) I.1..K. 11 Mad. 792: ;U M.L.J, 494 (it applies 

to malicious and dislmnest :icts and not merely to acts done honestly in 

discliargo ol Iiis duty as au otlicer) ; see also doift iidrauath v. Priet, 

(IS97) l.L.K. 24 Pal. 5S4; cf. Kanippanna PiUou v. Uauahten, (19:U>) 
J.L.P. 59 Mad. S87. ' * *v / 

O. 2, r. 2. 

-- Ahovt', ('Imp. VII, para. Stl. 

.Vhove, Chap. VI. paras. 28 and 91. 

24 liruimicH V. Uuutphny, ( 1884) 14 (J.B.P. 141. 
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prospective injury.^e The proper course is to ask for an injunc¬ 
tion to prevent future damage. 

39. Waiver of tort.—Under the old procedure parties 
were aUowed to waive the tort and sue in an action of assump¬ 
sit even in cases where there was no contract at all. This was 
done by means of the fiction of quasi-contract already consider- 
ed.i The principal instances were those where the defendant 
was in possession of money or chattels belonging to the plaintiff 
and was bound to restore them to him. For instance a person 
whose goods were wrongfully converted by another could waive 
the tort and sue in an action for money had and received to the 
plaintiff s use.^ The limit to which this fiction could be carried 
was not settled,^ but the question is hardly of any importance 
in the reformed procedure of the present day. There is no 
room now for fictions which were formerly useful for mitigating 
the rigours and anomalies of the old common law procedure. 
For instance an action of trespass or trover did not lie against 
the executor of a deceased wrongdoer and therefore the aggriev¬ 
ed waived the tort and sued the executor in an action of 
assumpsit^ to which the doctrine of actio personalis moHiur cum 
persona did not apply.^ At a later time an action in tort was 
allowed by statute in such a case.® A person cannot now adopt 
the device of disguising a cause of action in tort as one in con¬ 
tract or vice versa, for obtaining an advantage to which he is 
really not entitled. For instance, a person from whom the 
Shipping Controller, purporting to act under the Defence of the 
Realm Regulations passed during the last war, exacted an illegal 
payment sued the Crown by a petition of right as on an implied 
contract for money had and received. The Indemnity Act, 1920 
took away the right to sue the Crown for compensation for the 
hona fide acts of its officers in discharge of their duties, but saved 


25 Above, Chap. VI, para. 91. 

1 Above, Chap. I, para. 17. 

2 Above, Chap. V, para. 71. 

3 See LigMly v. Clovston, (1808) 1 Taunt. 112 (where the plaintiff 

whose apprentice was wrongfully taken by the defendant into his service 
was allowed to sue him for a reasonable remuneration for the anurentico >» 
services as on a contract of hire). ^ 

4 Holdsworth, Vol. m, pp. 579-582; Vol. Vm, pp. 94 95- Vhimr,, 
V. Homfray, (1883) 24 Ch.D. at p. 457. 

5 Above, para. 30. 

6 Above, para. 30, note 18. 
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“proceedings in respect of rights under contract.’’ It was held 
that the plaintiff could not waive the tort and sue on an implied 
contract for bringing his case within the saving clause.'^ Con¬ 
versely a person cannot convert an action in contract into one in 
tort for avoiding the rule against enforcing the contract of an 
infant. ^ Tlie principle of waiver is operative to this extent, viz., 
that if the plaintiff elects between the remedies in tort and in con¬ 
tract his election is final and he cannot seek the remedy waived.^ 

40. Tort amounting to felony.—It is a settled rule in 
England that a person injured by a felony should before suing 
the offender for damages take steps to prosecute him and bring 
him to justice.If he brings an action, he must show that 
the f('lon had been convicted or that a prosecution was impossible 
or failed without any fault of his. This rule is based on a 
pi'inciple of public policy, viz., that the claims of public justice 
must take precedence over those of private reparation. The 
rule does not, however, bar an action but would be a ground for 
staying it till steps are taken to prosecute the offender. The 
rule ai)plies only to a felon}^ and not to a misdemeanour or an 
offence i)nnislud)le only on summaiy conviction.It does not 
apply again if the person suing is not the pci'son injured by the 
felony: for instance, if he becomes a bankrupt it does not apply 

to an action by the trustee. ^2 n not apply also if the 

person sued were not the felon. An action vull lie against an 
employer for injury due to a felony committed by his servant 
tliough the seiwant has not been prosecuted.^® or in trover against 
an innocent receiver of stolen goods, thoiigh the thief has not 
been prosecuted.The rule has been abrogated in cases of 


7 Hrocklehanlc v. The Kinp, (1925) 1 K.B, 52. See also Uanlic v. 
CtiUtern, (1928) 1 K.B. 663. 

8 Above, para. 19. 

0 Smith V. Bakn\ (1873) L.R. 8 C.P. p. 350; Hire v. Heed. (1900) 
1 Q.B. p. 54; above, Chap. V, para. 71. 

10 Smithy. Sflwyi\ (1914) 3 K.B. 98: see also TTfN.s' v. 

(1872) L.K. 7 Q.B. 554; Ex parte BaU. (1879) 10 Cb.P. 667 ah p. 673. 

Above, Chap. II, para. 26. 

11 Smith V. Selwyn, above. 

12 Kx parte Ball, above. 

13 Osbani v. Gillette (1873) T..K. 8 Ex. 88: above. Chap. IT, para. 


33 

14 White v. Spett(.(jite. (1845) 13 & IV. 603: v. 

(1833) 2 Cl. & F. 250. 
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homicide by taie Fatal Accidents Acts in England and India is 
Formerly the doctrine known as ‘merger of trespass in felony’ 
had a different meaning, viz., that an action of trespass did not 
he in cases of felony. This doctrine which had its origin in the 
scope of the early writ of trespassi® survived for a long time 
even after its origin had been forgotten. This was because in 
practice the civil remedy of trespass was ineffective as the 
felon’s goods were on his conviction forfeited to the Crown 
After forfeiture was abolished in 1870, the rule had no meaning 
but was sought to be maintained on the ground of policy above 
referred to. It was ultimately understood to be not an absolute 
bar but only a rule of suspension of the remedy, because the 
principle of policy was sufficiently vindicated by the latter 
course. We have here another instance of the interesting 
phenomenon alluded to by Holmes^*^ with resrard to the career 
of many an aneienfc rule in law. “The old fo^-m reeeives a new 
content, and in time even the form modifies itself to fit the 
meaniiiii’ which it has received. 


15 Above, Chap. H, paras. 34 and 35. 

16 Above, Chap. I, para. 11; Chap. II, para. 33. 

17 Common Law, p. 5. For other instances, see the min n-p 

ah mitio, above. Chap. IV, para. 40; of immunity of the comr^^ 

for act of God, above. Chap. XV, para. 7. ^ common earner 



Title 



Borrower’s . * 

Issue Date 


Borrower’s 

No. 







INDEX 


Abatement— 

of action by death of party, 667. 
of disturbance of easement, 121, 289. 
of nuisance, 120, 287-290, 651. 
by public authorities, 289. 
in India, 289. 


Absolute liability— 

aircraft, for damage due to flight of, 48-51. 
cattle-trespass, 112, 261, 571, 573, 574. 
common carrier, 574, 575-580, see Common carrier, 
conversion, 574. 

dangerous animals, for keeping of, 261-267, 278, 281. 

defences, see Ryld/nds v. Fletcher, rule in. 

employer's liability, 48, 573, 574. 

escape of dangerous things brought on land, 257-285. 

excavation, subsidence due to, 226-227, 574. 

extraordinary user of land, 270-274. 

history of, 581-583. 

innkeeper, liability of, 574, 580, 581. 

innkeeper, liability in India, 581. 

innkeeper, liability, modification by statute, 581. 

instances of, 256, 574. 

meaning of, 573. 

principle of, 573. 

Re-statement, American, 573 (n). 

rule in Rylands v. Fletcher, 256-285, 574, see Rylands v. Fletcher. 

strict liability, distinction from, 575. 

tendency of modern legislation, 574. 

trespass to immovable property. 111, 574. 

trespass to immovable property by aircraft, 110. 

trespass to person, 42. 

ultra hazardous work, 50, 573. 

under common law, instances of, 574. 

under statute, instances of, 574, 616, 617. 

vicarious liability, 573, 574, 584. 

Workmen's Compensation Act, 47-48, 574. 


Absolute privilege, see Defamation. 

Abuse of process, see Malicious abuse of process. 

Accident, see Inevitable accident. 

Accord and satisfaction, 79, 331. 
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Act of God— 

defence, scope of, 276-279, 573 (n), 577-579. 

defence to breach of statutory duty, 616-617. 

defence to liability under Workmen’s Compensation Act, 48. 

defence to subsidence of land, 227. 

definition of, 276, 577. 

different meanings of, 578. 

history of meaning of, 578, 579. 

Act of State, 633. 

different meanings of, 630, 631, 633, 634. 
liability of Government for, 612, 613. 

Action— 

assumpsit, 26, 27. 28, 409, 526, 527, 571, 673. 

debt, 182. 
forms of, 16, 17. 
history of, 26. 
influence of, 26, 41. 
meaning of, 16. 
novel disseisin, 24 (n). 
personal and real, 142. 
pound-breach, 151. 
real, 101, 102, 106. 
rescue, 151. 
trover, 93, 150, 674. 

Action on the case, 20-23, 42, 297, 391, 409, see Trespass, 
ejectment and trespass, distinction, 103. 
extension of, 472. 
history of, 20-23. 
influence of, 525, 526, 570, 
nuisance, action for, 186, 187, 210. 
trespass, distinction, 20-23, 42, 140, 185. 

Adultery— 

remedy of husband for, 15, 16. 88, see Domestic relations. 
Advocate, see Defamation, privilege. 

Aeroplane— 

right to take photographs from, 467 (n). 
sky-writing for advertisement, liability, 109 (n). 

Air— 

easement to pollute, 234-235. 
obstruction of. 222, 223, 233. 
obstruction of. motive, rele^'ancy, 474. 
pollution, action for, 234, 235, 241, 248. 
right to free passage of. 209, 233. 
right to purity of, 233, 234. 

Air-carriage— 

internal, liability of carrier, 52. 
international, liability of carrier, 51, 85. 
liability for injury to passenger, 509. 
liability of a common carrier, 575. 
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Aircraft— 

collision of, 549 (n). 

flight of, liability for damage, due to, 49-51, 283. 

flight of, liability for trespass by, 109, 110. 

legislation relating to, 49. 

negligence in teaching piloting, 607. 

owner of, liability, English law, 49, 50. 

owner of, liability, Indian law, 51. 

owner of, vicarious liability, 584. 

Air-space— 

possession of, 110. 

Ambassador, foreign, 654, 655. 

Alien— 

alien enemy, right to sue, 653. 
alien friend, right to sue, 653. 
arrest of, 63. 
expulsion of, 63, 631. 

injury done to, by authority of Government, 630, 631. 

Animals, see Cattle-trespass, 
injury by, 261-267, 274, 281. 
dangerous animals, 251, 261, 262. 
ferocious animals, 264, 265. 

knowledge of dangerous propensity of animal, 262-264. 
scienter, 262-264. 
trespass by, 112-116. 
wild, possession of, 144. 

Apology- 

defence in defamation, 372-373. 

Arrest, see False imprisonment, Malicious arrest, Malicious abuse of 
process. 

employer’s liability for illegal arrest by servants, 595. 
liability for, when executing warrant of arrest, 124, 403. 
police-officer, arrest by, 61. 

power of Government, in times of War or rebellion, 62. 

power of railway servants, 596. 

prerogative of King and his Minister, 64-66. 

prerogative of Parliament, 64, 66, 67. 

private person, arrest by, 60-61. 

railway company, liability for arrest by servant, 596. 

remedies for wrongful, 58, 59, 67, 403, 404. 

seizure of goods during, 126. 
statutory power, 63. 
under Lunacy Act, 62. 
warrant of, protection, 121, 403. 

Artificial channel, 219, 220, see Water rights. 

Assault, 40, 53-55. 

damages, measure of, 73, 74. 
intention necessary for. 53, 54, 469. 
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Assault— (Contd,) 

liability for, 54. 
meaning of, 53, 54. 
a trespass, 93. 

Assignment— 

of right of action, 669. 

Association, see also Corporation. 

action for wrongful expulsion from, 463, 464. 
remedy against, 660, 661. 
defamation of, 308, 309. 

Assumpsit, see Action. 

Attachment— 

liability, when executing warrant of, 124, 403. 
remedy for wrongful, 403, 404. 
warrant, protection, 121, 403. 

Auctioneer—• 

indemnity against employer, 165 (n), 664. 
liability for conversion, 165. 


Bailment, see Conversion. 

bailee, degree of care to be exercised, 477. 
liability of, 526, 564. 

right over goods infringing trade mark, 435 (n). 

Banker— 

dishonouring cheque, 298. 
duty of, 525, 535. 
duty towards, 536. 

liability in respect of collection of cheques, 165, 166. 
statutory protection, 166. 

liability for defamation for statement made when dishonouring cheque, 
315 . 

Bankrupt— 

action by, 653, 

Bankruptcy— 

malicious abuse of process by petition for, 401, 402. 

Battery, 40. 41, 52-53. 
damages for, 73. 
defence to, 53. 

doctor, performing operation, liability for, 645. 

inchoate, 54. 

liability for, 53. 

meaning of. 52. 

trespass, 93. 

Bodily harm, 40-43, see also Nervous shock. 

damages, 68-73. 

damages, aggravating circumstances. 68, 69. 
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Bodily harm— {Contd.) 

damages, illustrations of awards of, 72, 73. 

damages, mitigating circumstances, 68, 69. 

damages, shortened expectation of life, 69-73, 81, 83. 

damages, standard of, 68, 69. 

child in the womb, injury to, 47. 

division of personal injuries, 40, 41. 

inevitable accident, 42, 626. 

liability for 40, 42, 43, 44, 46, 471. 

liability for, history of, 42. 

liability for, statutory limitation of, 49-52. 

liability for, modes of, 40. 

liability for, under statute, 47-49. 

meaning of, 40. 

owner of ship, liability of, 52. 


liability for negligently fencing it when it is repaired, 205 (n). 
liability for non-construction and failure to keep in repair, 207. 

Broadcasting agency— 

publication of slander, 324. 
publication of slander, liability for, 328. 

Broker— 

indemnity against employer, 165 (n). 
duty of, 525. 

liability of, for conversion, 165. 

Business and contractual relationsi— 

categories of injury to, 437. 
conspiracy to injure, 437, see Conspiracy. 

contract, treach of, procuring, 437-442, see Procuring breach of 

contract. 

interference with, by a single individual, 437, 453, 454. 
interference by illegal means, 454. 

interference with employment, 455, 456. 

interference with trade or business, action for, 453-457. 

intentional interference, 456, 457. 
malice, 455, 456. 
modes of, 454. 
remedy for, 457. 


Carrier, see Air carriage. Chattels, Common carrier. Conversion Dan 

gerous chattels. Ship. ' 

duty of, in respect of carriage, 505-511. 

duty of, in respect of driving, 510. 

duty of, in respect of safety of passengers, 506-510. 

duty to persons outside the carriage, 511. 

rules of the road, 510-511 

T—86 



THE LAW OF TORTS. 


rvS2 

Caste— 

ex-communication from, action for, 317, 464, 637, 638. 
membership of, 39, 463-464. 
publication of decision of, 352. 

Cattle-trespass, 112-115, 261. 

absolute liability for, 573, S74, 577. 

cattle straying from highway, 113, 114. 

defences for, 113, 114. 

distraint, 127, 128. 

history of, 112. 

liability for, 112, 114. 

liability for, extent of, 114, 115. 

liability for, nature of, 114. 

liability for, principle of, 116, 573. 

origin of, 112. 

remedy of distress damage feasant, 120, 127. 

Causation, 527-568, see Contributory negligence. Nervous shock, 
burden of proof, 568. 
categories of, 530. 

contract, breach of, procuring, 439. 
conspiracy, evidence of, 443. 

damage resulting from breach of statutory duty, 623, 624. 
damage resulting from deceit, 422. 
damage resulting in natural sequence, 530-532. 
direct cause, 527. 

direct consequence, 527. 
immediate consequence, 527. 
natural consequence, 527. 
necessary consequence, 527. 
probable consequence, 527. 

distinction between causation and special rule as to plaintiff being 

a wrongdoer, 628. 

illustration, case of special damage in defamation, 380-384. 

influence of prevalent opinion on, 45, 532. 

influence of public policy on, 45, 47, 537, 538, 541, 542. 

in contract and tort, distinction, 561-563. 

in crime and tort, distinction, 560, 561. 

in tort, 560, S61. 

intervention by intentional conduct of plaintiff, 539-541. 

intervention by third person, 533-539, 567. 

intervention, involuntary, 533-534. 

intervention, novus actus interveniens, 536 (n), 538, 539. 

intervention, rule in Weld-Bluftdell v. Siephetis, 537-538. 

intervention, voluntary, 534-539. 

intervention, wilful, 5^539. 

legal and popular sense, distinction, 541 

maritime collision, 557-560. 

nature of problem of, 527. 

plaintiff being a wrongdoer, 627, 628, 

prima facie evidence of, 568. 

remote consequence, 562 (n). 
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Causation— {Contd.) 

tests for deciding negligence and causation, distinction between S30 
test of, 527-530. 

test of foreseeability, 528-530, 572. 
test of probability, 528-530. 
test of proximity, 524 (n), 527-528. 

Cause of action, s£e Remedies and Successive actions, 
in tort and contract for the same wrong, 525. 
continuing, 291. 

Champerty— 

distinction from maintenance, 405. 

Chattels, see Dangerous chattels. Conversion, Movable property. 

Cheque- 

liability for negligence in drawing, 536. 

Chemicals— 

manufacturer of, liability, 522. 

Chemist— 

liability for using wrong drug, 514. 

Child- 

contributory negligence of, 553-556. 
crying of, if a nuisance, 244. 
injury to, in the womb, 47. 

liability for intentional omission of care-taker of, 472. 

loss of service of, see Domestic relations. 

trap, 48, 197, 198, 488, 491, 492, 497, 499, 554, 555. 

Comfort— 

injury to, 236-246, see Nuisance. 

Club- 

membership of, right to, 463. 

publication of decision of, 352. 

wrongful expulsion from, action for, 463, 464, 637, 638. 

Collision, see Motor car, Railway Company, 
aircraft, 549 (n), 

Collisions at sea, 148-149, 179, 545, 548, 549 (n), 557-560, 566, 567. 
damages for, measure of, 150, 175. 

applicability of the principle of restitutio in integrum, 175. 
contributory negligence in case of, 557-560. 
duty of colliding ship, 473 (n). 
regulation to avoid, 510. 

Common carrier, see Carrier, Ship, 
absolute liability, 574, 
air carrier, 575. 

conversion, liability for, 166, 167. 
definition of, 575. 
defences of, 576-580. 
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Common carrier—(Confrf.) 

inevitable accident, 577, 578. 
inlierent defect of things carried, 579-580. 
duty of, 472, 576. 

breach of, damages, 562, 563. 

Government of India, whether a, 576. 

history of, 526. 

instances of, 575. 

liability of, 575-580. 

liability in India, 580. 

limitation of liability by contract, 580. 

limitation of liability by statute, 580. 

negligence, liability for, 579, 580. 

onus of proof, of non-liability, 564. 

Postmaster-General, whether a. 576. 
power of, to jettison, 576. 

Company— 

director and promoter of, liability for misrepresentation, see Deceit. • 
malicious petition for liquidation, 401, 402. 

Competition— 

in trade as a justification, 440, 449. 

Consent— 

as a defence to breach of statutory duty, 617. 
contributory negligence, distinction from, 650. 

defence to defamation, 337, 646. 
c.xpress, 645, 64(). 
implied, 646, 647. 

knowledge in relation to, 647-649. 
knowledge in relation to other defences, 650. 
unlawful sports, 645. 

volenti non fit injuria, 539, 645, 647, 650 (n), 
workman's consent to dangers of employment, 646-649. 

Conspiracy— 

actionable conspiracy, 437, 442-453. 
approved doctrine of, 449-451, 453. 
liistory of, 440-451. 
principles of, 443-444. 
rational basis of, 451-453. 
theories of, 451-453. 
black list. 447. 
boycott, 448. 

crime of conspiracy, 451. 

crime of conspiracy, distinction from civil wrong, 443. 
damage, 443, 444. 

elements in relation to torts in general, 443, 444. 
history of, 442. 

Indian Trade Union Act. 448. 

intimidation, 452, 453. 

joint wrongdoers, 662. 

lock-out, 442. ^ 
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Conspiracy— {Contd,) 

malice, evidence of, 369, 443, 452, 453. 
malice, place of, 448, 449, 453, 474. 
malicious conspiracy, 443, 447, 453. 
meaning of, 442, 443, 
mere, if actionable, 440 (n). 
motive, 447-448. 

points to be proved in action for, 448, 449. 
stop-list, 445. 
strike, 442. 
threat, 452, 453. 

trade combination, policy of law allowing, 445, 446. 
trade combination, right of, 444-446, 451, 452. 
trade dispute, 448, 452. 

Trade Disputes Act, 1906, effect on, 448. 

Continuing injury— 

suit in respect of, 290, 291, 672. 

Continental law— 

absolute liability, 282 (n). 
act of God, 276 (n). 

aircraft, Conventions relating to, 49 (n). 
cartels and trusts, restriction of, 446 . 
cattle trespass, 267 (n). 

dangerous animals, absolute liability for, 282 (n). 
defamation, punitive damages not awarded, 336. 

remedy for, 373. 
development of law, 33-34. 
intentional harm, liability for, 471 (n). 
light, obstruction of, 222. 
loss of service, action for, 92 (n). 

personal injuries, liability of railway company and owners of factories 
for, 574 (n), 575 (n). 
possession, juridical, 99 (n), 
rules of the road, 510. 
seduction, 92. 

underground water, interception, 222. 
vicarious liability, 601 (n). 

Contract— 

action in, distinction from action in tort, 525-527. 
breach of, distinction from tort, 24, 26. 
causation in law of, and tort, 560-561. 
causation, rule as to, 561-563. 
remedy, history, 526-527. 

Contribution— 

among joint wrongdoers, see Joint wrongdoers, 
of mesne profits, 136. 

Contributory negligence, 541-560. 
consent, distinction from, 650. 
defence, child trespasser, 498. 
defence, how far, to intentional wrong-doing, 4fi9, 
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defence in criminal prosecution, 542, 561. 
defence under Workmen's Compensation Act, 48. 
doctrine of alternative danger, 544-546. 
doctrine of identification, 556-557. 
in action for deceit, 422. 

in case of breach of statutory duty, 617, 624. 

Law Reform Act, 1935, effect of, 560. 
maritime collision, 557-560. 
meaning of, 541. 
of cliildrcn, 553-556, 658. 
of plaintiff’s contractor, 556. 
of plaintiff’s servant or agent, 556, 557. 
onus of proof, 568. 

plaintiff’s assumption of risk, 546-547. 
plaintiff’s assumption of risk to help another, 546-547. 
plaintiff’s intentional conduct, 539-541. 
plaintiff's negligence, 
meaning of, 543-544. 
when a bar to his action, 547-549. 
when not a bar to his action, 549-552. 
policy of, 541, 542. 
prima facie evidence of, 568, 569. 
rule as to, 542, 543. 

rule as to, proper guide for applying, 552, 553, 
theories of, 542. 

traffic regulation, breach of, 553. 

Conversion, 141. 152-185. 

absolute liability for, 173, 174, 574. 
action for, histoiy' of, 152, 182-185. 
limitation, 1(>9, 170. 

l>lending, 152. 

pleading, old form, 152, 153. 
points to bo proved, 153. 
agent innocent, liability for, 166, 167, 171, 172. 
asportation, 157-158. 
auctioneer, liability for, 165. 664. 
bailee, liability fo’r, 156, 163, 165, 166, 168, 172. 
remedies against, history of, 182, 183. 
right to sue for, 154, 178. 
right to sue for, history of, 179- 
unauthorised use by, 172. 
bailor, remedies of, 159, 178, 184, 185. 
banker, liability for, 165. 166. 
broker, liability for, 165. 
by estoppel, 1^3. 
carrier delivery by, 166-167. 
categories, 157. 

change of possession essential, 159, 160, 171. 
constructive taking of possession. 158, 159. 
co-owners. between, 157, 173. 
damages for, 175-181. 
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Conversion— {Contd .) 

damages for, 

bailee’s right against bailor, 173-180. 

bailee’s right against stranger, 178, 179. 

bailor’s right against stranger, 178. 

exemplary, 180. 

full value of goods, 178-180. 

measure of, 175-181. 

mode of valuation, 175-179. 

nominal, 180, 181. 

payment of, effect, 181. 

presumption against wrongdoer, 177. 

principle of restitutio in integrum, 175. 

special damage, 175, 180. 

value of plaintiff’s interest, 179, 180. 

vendor under hire-purchase agreement, right of, 179, 180 
disposal, 157, 170 (n). 
document of title, 169. 

employer’s liability for conversion by servant, 597. 
etymology, 183. 
defences, 174. 

deliveree, liability for, 168, 169. 

delivery of goods, 157, 163-170. 

demand and refusal, 161. 

destruction of goods, 152, 156, 157, 171-173. 

destruction of goods by accident, liability for, 171. 

detention of goods, 152, 157, 160-163. 

detention of goods, damages for, 177. 

detention, constructive, 163. 

evidence of, 161. 

finder of goods, liability for, 157, 168, 172 (n). 

historical development, 182-185. 

ingredients, 152, 156, 157, 159. 

infant, liability for, 657, 

intention, relevancy of, 173. 

intention to cause loss not necessary, 157. 

intermeddling, 156, 166, 167, 173. 

jus tertii, plea of, 184, 185. 

liability for, distinction from liability for trespass to goods, 173, 

liability, principles of, 164, 165, 167, 173, 174. 

meaning of, 152, 162. 

ministerial dealing, liability for, 167. 

mistake, if a defence, 171 (n), 172, 627. 

negligence, materiality of, 171, 173. 

negotiable instrument, 169, 174. 

remedies for, 174-182. 

sale in market overt, 157, 170, 171. 

sale without transfer of possession, 170. 

servant’s liability for, 166, 167, 171, l72. 

sheriff’s liability for, 165. 

technical nature of, 152. 

transfer of property, 163, 164, 166, 168. 

transferee of property, liability for, 163, 164, 168-170. 
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trespass, distinction from, 154, 158, 160, 173. 

trespass, resemblance to, 153, 

unauthorised user, 157, 172. 

by warehouseman, 161, 163, 167. 

delivery by mistake to wrong person, 166-168. 

re-delivery to bailor, 168. 

refusal to liand over goods to the owner, 157. 

Convict— 

action by, 653. 

Co-owners— 

conversion as between, 157, 173. 
defence in action for maintenance, 407. 
possession of, 97. 
trespass as between, 116. 

Copyright, 39, 185, 459-462. 
definition, 459. 

infringement of, 177, 461-462. 
action for, 462. 

assessment of damages for. 176, 177. 
intention not necessary, 469. 
nature of right, 460^61. 

Corporation— 

action against, 660 

by, 654. 

defamation of, 307, 308. 

duty in exercising statutory authority. 643, 644. 

liability of, 585. 

for deceit, 423, 660. 

for fraud of its servants or agents, 423, 594. 
for libel, 328, 660. 
for malice of its servants, 359. 
for malicious prosecution, 401, 660. 
for servants’ ultra vires tort, 598, 599. 
vicarious liability of, 585, 660. 
relationship of master to ser\^nt, 585. 

Costs— 

defamation, 384-385. 

Court, see also Judicial authority. 

judicial proceedings privilege, sec Defamation. 337-340. 
liability of olTicer for arrest, 404. 

Alinistcrial Officers of, 636, 637. 

officers of, privilege of, in defamation, 340. 

Credit— 

misrepresentation as. to, action for, 424. 

Crime— 

causation in law of crime and tort, 560, 561. 
contributory negligence, whether a defence, 546, 561. 
tort, distinction from, 5-8, 40. 
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Criminal conversation 

action for, 88. 
Crown— 


liability for tort, 654, 655. 

liability for tort of public servants, 610, 611, 654, 655. 
possession of wreck washed on shore, 144. 
remedy for wrongful retention of goods against, 655 
remedy of petition of right against, 610. 

Damages— 

assessment, by judge, 24, 652. 
assessment, by jury in England, 24. 652. 
assessment, in early law, 24, 33. 
assessment, in India, 652. 
contemptuous, 23, 379. 
double and treble, 24 (n), 151. 
exemplary, 23. 
fixed, 23, 24. 

general and special, 373, 651, 652. 

joint wrongdoers, malice of one, effect on, 37S, 376, 662, 663 
kinds of, 23, 651. 

meaning of, 23. 

liquidated, 23, 24. 

shortened expectation of life, for, 69-73, 81, 83. 
substantial, 23. 

unliquidated, 3, 4, 15 (n), 23, 24, 651. 

Dangerous chattels^ 483, 505-524. 

carrier, duty of, in respect of carriage, 505-511. 
safety of passenger, 506-510. 
goods, 505-506. 


to persons outside carriage, 511. 

dangerous machinery, duty of employer to workman, 624, 646-648 
delegation of duty to contractor, effect of, 590. 
duty of consignor to a carrier, 515. 
duty to a consignee, 515. 
duty of donor to donee, 514. 
duty of bailor to gratuitous bailee, 514. 
duty of owner to a hirer, 515. 

duty of supplier to a person having a business interest, 514-524 

duty of vendor to a purchaser, 516-519. 

duty of vendor to a stranger, 518-524. 

guns and explosives, duty in respect of, 512. 513 

infant's liability for, 658, 

intrinsically dangerous things, 261, 513. 

manufactvirer, duty: of, 518. 




person delivering or supplying, duty of, 514-524. 


Dangerous premises, 483-505. * . 

concealed danger, duty in respect of, 494. 
duty of builder, 505. 

duty of civic corporation in resp^t of recrea^on ground 4S7 

T_87 
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Dangerous premises— (Contd.) 

duty of lessor, 500-504. 

to lessee, 500-502. 

to person on the highway, 201-202. 

to stranger, 502-504. 

duty of occupier, 483-500, 575, 589, 643, 645. 

anomalies in, 498, 499. 
criticism of law as to, 498, 499. 
to adjoining occupier, 589. 

adult and child trespasser, distinction, 498. 

child invitee, 487, 

child licensee, 495. 

guest, 484, 491. 

invitee, 483-490, ^5, 589, 645. 

licensee, 490-496. 

person on the highway, 199-202, 504 (n). 589. 
public officer, 493. 
trespasser, 498-499, 643. 

duty of owner, 494, 499-500. 
duty of vendor, 504-505. 
innkeeper, liability of, 581. 
invitee, distinction from licensee, 484. 
invitee, meaning of, 483-486. 

liability of occupier for independent contractor, 488, 589, 590, 591. 
licence to enter, 490, 491. 
implied, 491-494. 

licensee, meaning of, 490. 
man-trap, 497. 

traps for children. 487, 488, 491. 492. 495, 497, 554. 

Dangerous work— 

fire, liability for, 269, 590. 
liability for, 574, 589, 590. 
regulation by statute, 574, 618. 


Death, see Fatal Accidents Act. 

aircarrier, liability for causing, 51, 52, 85. 
aircraft, owner of, liability for causing, 49, 50. 
contributory negligence, as defence for causing, 561. 
damages for loss of expectation of life, 83-84. 
caused by intoxicated person, 85. 
liability for causing, 70, 74, 77, 83. 
of parties, 667-669. 

rule of actio persottalis moritur atm persona, 74, 78, 83, 667, 673^ 
statutory abrogation of, 75, 77. 78, 83, 84, 668. 

rule in Baker v. Bolton, 70, 75-77, 83. 
origin of, 75, 76, 
statutory modification, 77-78. 

ship, owner of, liability for causing, 52, 77 (n). 
statutory remedies of represoitatives, 84-85, 
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Deceit, 409-424. 


action for, by party to immoral contract, 422. 
breach of promise, distinction, 410, 412. 

company, director and promoter of, liability for, 412, 414, 416, 
421 f 422p 424• 

contributory negligence, plea in action for, 422. 

coporation, liability for, 423, 657. 

criticism of Le Lievre v. Gould, 418, 419. 

damage, 421, 422. 

defence, in action for, 421, 422. 

doctrine of Derry v. Peek, extension of, 417, 418. 

falsity of representation, 414. 

fraud, 414-416. 


of agent or servant, 410, 423. 
infant's liability for, 657. 
intention necessarj^ 469. 
intent to defraud, 420, 421. 
meaning of, 409-410. 
mistake in representation, 422 (n). 
negligent misrepresentation, law as to, 417-420. 
points to be proved in action for, 410. 
remedy for, 424. 
representation, as to credit, 424. 
by conduct, 412. 
by silence, 413. 
falsity, 414. 
form of, 412. 
meaning of, 410. 
nature of, 411. 
statement of intention, 412. 
statement of opinion, 411. 

Statute of Frauds, 424. 

telegraph company, liability for misdelivery of 
vicarious liability for, 410, 423, 594, 597. 


telegram, 417. 


Defamation, 297-389. 

absolute privilege, 337-342. 

categories of, cannot be added to, 337 (n), 

Indian legislatures, speeches in, 337. 

. questions by members in, 337. 
judicial proceedings, 337-340. 
malice does not rebut, 330, 337. 
newspaper reports of judicial proceedings 341 342 
official reports of proceedings of Indian legislktures 341 

Parliament, speeches in, 337. 
qualified privilege, distinction from 337. 
statements relating to affairs of State, 340 341 
action for, points to be proved in, 303. ’ * 

adultery, imputation of, 301, 303’. 
as a tort, 297. 
abuse, words of, 311. 

broadcasting agency. liability of, 303, 328. 
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Defamation— {Contd .) 

by representations, 299, 321, 322. 
caricature, publication of, 321-3^. 
caste, ex-communication from, 317, 464. 
caste offence, imputation of, 305, 317. 

cinema film, 299, 320. 

company, defamation of, 307, 308, 317. 

consent as defence, 646. 
corporation, defamation by, 328, 660. 
defamation of, 307, 308. 
liability for malice of servants, 359. 
reputation, standards of, 308. 
costs in action for, 384, 385. 


damage. 

due to coiuluct ot tliird p<irty, 380"“382* 
due to repetition or repnblication, 382-384. 

general. 373-374. 
proof of. 329, 331. 
in slander, 302, 385, 386. 
prospective. 380. 
special, 373-374, 379-380. 
special, causation of, 380-384. 

damages for, 

aggravating circumstances. 325, 335, 375-376, 378 

assessment of, 329. 

for repetition, 375. 

general, 373-379. 

kinds of. 373-374. 


malice, ctTcct of, 329. 

mitigating circumstances, 375, 377-379. 

punitive, 375-378. 

defamatory statement. 

construction of, 309-323. 
illustrations of, 305-307. 
meaning of, 303-304. 
reference to plaintitY, 316-320. 
test of, 309. 

defences, 

apology, 331 (n), M2, 372, 373, 377 (n). 
fair comment, 360-372. 
justification, 331-335. 
privilege, 336-360. 


discovery, 333 (n). 

employer, liability for defamation by servant, 597. 
falsity, proof of, 328. 329. 


fair comment, 3()0-372. 
conditions of, vl6l-363. 
illustrations of, xl66-367. 

defence of justification, dii^tinction from, 362, 370, 
malice. 360, 3(>8-370. 

matter of public interest, 363-.W 
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Defamation— {Contd.) 

fair comment, 

meaning of, 360-361, 365. 

privilege, defence of, distinction from, 370-371. 

privilege, defence of, resemblance to, 371-372. 

relevancy of, 364-366. 

rolled-up plea, 360. 

standard of newspaper criticism, 367-368. 

fiction writing, liability for, 320. 
forms of, 299. 
history of, 297-299. 
infant, liabilit 3 ' for, 659. 
innuendo, 312-320. 

insult, distinction from, 298, 299, 467. 

^ intention, relevancy of, 320, 326, 469, 473. 

interrogatories, 328 (n), 333 (n), 358 (n), 369 (n). 
judge, function of, 322-323, 325, 369. 
jury, function of, 322-323, 325, 335, 369. 
justification, 331-335. 

failure to prove, effect, 335. 
of innuendo, 334. 
plea of, forms of, 332-334. 
proof of, 334-335. 
truth, 332, 334, 466 (n). 

truth no defence in certain States of U.S.A., 332 (n). 467 

liability for, 320, 321, 326. 
joint, 328, 331 (n). 
vicarious, 328. 

libel, 299. 

libel reform in law of, suggestions as to, 303. 
repetition of, 357. 

libel and slander, distinction between, 
in English law, 300. 
in Indian law, 301. 

in respect of special damage, 379-380, 385. 
lunatic, liability for, 659. 

malice, 329, 330, 385. 

effect of, 329, 356, 3^, 359, 384. 
express, 357 (n). 

extrinsic evidence, 357-358, 368-369. 
in law, 331. 

intrinsic evidence, 358-360, 369-370. 
meaning of, 329, 330, 357. 
of joint wrongdoer, 375, 663. 
place of, 329, 331. 
proof, 344-345. 

meaning of, 298-299. 
motive, relevancy of, 473. 
negligence in publication, 326, 328. 
newspaper, 

comments by, 363. 

comments of judicial proceedings, 344, 363. 


* 


694 


THKl LAW OF TORTS. 


Defamation— (Contd.) 
newspaper, 

damages for libel by, 374, 377, 378. 

defamation of, 307. 

editor, liability of, 327. 

liability for libel, 303. 

portrait published in. 321, 322, 466, 467. 

printer, liability of, 327. 

privilege, 341, 342, 343, 345. 

proprietor, liability of, 327. 

proprietor, effect of malice of editor or correspondent, 350, 663. 
proprietor, vicarious liability, 321, 328. 
publisher, vicarious liability, 321. 
standard of criticism, 367. 
newspaper, ultrahazardous undertaking, 321. 
privilege, 336-360. 
absolute. 337-^42. 
meaning of, 336. 
occasions of, 336-337. 
qualified privilege, 342-3C)0. 
publication, 323-328. 

by agent or servant, 328. 

by broadcasting agency, 324, 328. 

by a person other than author of libel, 327. 

by post card. 324, 326. 

by radio, 296, 300. 

by telegram, 325, 326, 355. 

communication between husband and wife, 325, 326. 

intentional, 326. 

liability for, 326-328. 

meaning of, 323. 

negligent, 326-328. 

of caricature, 322, 466-468. 

of photograph. 2^, 321. 

person to whom it is made, 325, 326, 

pleading, 323, 

proof of, 324-325. 

to clerk or stenographer, 324 (n), 355. 
to strangers, in cases of privilege, when actionable, 355, 356. 
distribution by newspaper, 327. 
forms of, 323, 324, 
qualified i>rivilegc, vM2-360. 

absolute privilege, distinction, 337. 

administrative tribunals, proceedings of, 338, 

answers to enquiries, 349. 

black-list. 352. 

categories of, 349-36tl. 

common interest, 352-354. 

defence of property or reputation^ 353. 

duties, 347-352. 

judicial records, copies of extracts from, 346, 347, 
judicial proceedings, reports of, 342-345. 
malice. etYect of, 337, 356-360, 375, 663. 
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Defamation— (Contd .) 

qualified privilege, 

public interest, 351, 352, 354, 355. 
newspaper reports, 345-346. 
official records, copies of extracts from, 346-347. 
parliamentary proceedings, reports of, 345. 
parliamentary reports, extracts from, 346. 
points to be proved, 347-348. 
proceedings of local authorities, 337. 
protection of another’s interest, 351. 
private interest, 353. 
reciprocal duty or interest, 354-356. 
relevancy of privileged communication, 356-357. 
trade protection societies, 349-351. 
remedies for, 373-385. 
damages, 373-385. 
injunction, 373. 
republication, 325, 382-384. 

damage due to, 382-384. 
slander. 

English law, 385-389. 

history of. in Engli. \ law, 302-303. 

and libel, distinction, 300-301. 

and libel, distinction, origin of, 388-389. 

Indian law, 37, 300-301. 
reform in law of, 303. 
repetition of, 354. 
special damage, 37, 385-386. 

special damage when not required, 302-303, 386-388. 
when actionable, 302. 

standard of opinion, changes in, 305, 306, 308. 
unincorporated association, of, 308-309. 
use of another’s name, when defamatory, 434. 

Defences, see General defences. 

Detinue, 162, 182, 183. 

remedy of specific restitution, 181. 
sur trover, 182, 183. 
trover, distinction, 184. 

Distress— 

assault by servant when effecting, 595. 

^ entry for, liability, 122-124. 

'goods wrongfully taken, remedy, 150, 151. 
history of, 123. 

Indian law, 126. 

Distress damage feasant, 126-128. 
history of, 127-129. 

remedy for wrongful distress, 150-151. 

Doctor— 

negligence of, 535. 

action for breach of duty of, 525. 
action for breach of contract and tort, 25. 
vicarious liability, 587 (n). 
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Domestic relations, injuries to, 87-92. 
I.iijzlish law, applicability to India, 92. 
catciiorics of, 87-89. 
enticement, actions for, 87-89. 
damages for, 88, 89. 
evidence of, 88. 
of child. 87. 
of husband, 80. 
of servant, 87. 
of wife, 88. 89, 92. 
tendency to blackmail by, 89 (n). 


Donoghue v. Stevenson, rule in, 519-524. 
effect of, 248, 261, 501, 504, 517, 524. 
essentials of liability under, 519-524. 
imi)ortancc of, 523, 524. 
law before, 518, 519. 
scope of, 520, 521. 

theory of proximity, 481, 519, 523, 524. 
histor\ and policy of, 524. 


Easements, see Nuisance, Water rights. 

disturbance of. 188. 210. 
disturbance of, history of remedy for, 187. 
disturbance of, no right to abate, 121, 289. 
meaning of, 209. 

Ejectment— 

action of, 102, 103, 136, 137. 
action by owner of highway, 191. 

action, distinction from action on possessory title, 103-105. 
history of, 101. 

jus tertii, plea of, 103, 104. 

Electricity, escape of, 259, 274, 275, 283. 

Emotional tranquillity, 44, 468. 

disturbance of, 

in India and England, 468. 
in United States, 465, 46(>. 
mental pain, 44. 

right to, 39, 465, 406. 468. 

Employers* liability, sec Master and servant. 

Employers* Liability Act, 84, 609. 

Enticement, see Domestic relations. 

Explosives, see Dangerous chattels, 
liability for escape of, 236. 239. 
possession of, 513. 
supply of. 522. 

carrying in railway train, 50^). 
injury to pupil in school by, 512, 522. 
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Fair comment, 360-372, see Defamation. 

False imprisonment, see Arrest, 
damages for, 73, 74, 

defence of executive authority, 60-66, 629, 630. 
defence of judicial authority, 59-60. 

public authority, 59-63, 629. 
imprisonment, 40, 55-67. 
ingredients in wrong, 55. 
liability for, 56-59. 

for procuring imprisonment, 58-60. 
liberty of the subject, 55. 
malicious pros.ecution, distinction, 58, 403. 
ministerial agent, liability of, 57, 58, 626, 627. 
mistake, if defence, 627. 
police-officer, liability for, 58, 60, 632. 
prison official, lialbility for, 57. 
remedies for, 67. 

prerogative powers of arrest, 63, 64. 

of the King and his ministers, 64, 66. 

Parliament, 66-67. 
rule of Law, 66. 

Fatal Accidents Act, 77-83. 
cause of action under, 80. 
damages assessment of, 81-82. 
defences, 79. 
liability under, 79-82, 84. 
limitation for action, 83, 671. 
right of action under, 78, 82. 

merger of trespass in felony, abrogation of, 82, 674. 

Father, see Domestic relations. Parental authority, 
vicarious liability for child, 592. 

Felony— 

merger of trespass in, 68, 76, 83, 674-675. 
power of arrest to prevent, 122. 
relation to action of trespass, 18, 19, 76, 77. 

Ferry— 

injury to, 140. 
rights of, 140, 187, 208. 

Fire- 

liability for causing, 236, 261, 267-270, 280, 553, 590. 

in England under Fires Prevention Act, 267-270. 
in India, ^0. 

due to conduct of servant, 269. 

due to conduct of contractor, 269. 

statutory duty to provide fire plug, 622, 623. 

Finder of goods, see Conversion, 
possession of, 142. 
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Fishery— 

injury to rights of, 140, 224, 249. 
right to, 208, 209. 

Flood— 

act of God, 277, 278. 

protection of property from, 215, 218, 219, 271, 645. 

Foreign ambassador, action against, 655. 

Foreign sovereign, action against, 655. 

Foreign State, action by, 653, 
transactions with, 630, 631. 

Foreign subject, see Alien. 

Foreign tort, 670, 671. 

Forms of action, see Action, 
effect on law, 160. 

Franchise— 

disturbance of, 140. 

Fraud, see Deceit. 

General defences, 626-650. 

act of God, see Act of God. 

authority of public officers, 626, 628-634, .yre Public officer. 

consent, 626, 645-649, see Consent, 

compulsory pilotage, 671 (n) . 

defence of another’s person, 650, 650 (n) . 

defence of another’s property, 650. 

defence of one’s own person, 626, 650. 

defence of one’s own property, 626, 650. 

exercise of common rights, 627. 

inevitable accident, 42, 570, 571, 573, 626. 

intoxication not a defence, 659. 

quasi-parental authority, 639, see Quasi-parental authoriW 
mistake, 626-627. 
necessity, 626, 644, 645. 

in relation to other defences, 644. 
test of, 644. 
parental authorit^^ 
of guardian, 639. 
of parent, 626, 639. 

plaintiff being a wrongdoer, 626. 627, 628. 
quasi-judicial authority, 637, 638. 

quasi-parental authority, 639, sec quasi-parental authority’ 
self-defence, 570, 644, M5, 650. 

statjitory authority, 626, 639-644. see Statutory', authority. 
Government— 

authority in times of war or rebellion, 62, 63. 
authority over foreign subject, see Alien, 
disciplinary powers over sulwrdinates, 631. 
injury to foreign subject, 630-631, 633. 
liability for act of State, 630-631, 633-634. 
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Government of India— 

liability for damage arising from irrigation works, 285 (n). 
liability for tort of public servants, 611-615. 
not a common carrier, 576, 

no liability for damage caused in management of road, 207. 

Governor— 

immunity from suit, 655. 

Governor-General— 

immunity from stiit, 655. 

Guardian, see Quasi-parental authority. 

vicarious liability for tort of ward, 592. 

Habeas Corpus, 65, 66, 67, S7, 651. 

Highway- 

abatement of nuisance on, 287. 
action for special damage from nuisance to, 193-202. 
cattle straying from, 113, 114, 120, 266. 
causing danger in highway, 196-198, 259, 274, 275, 575, 590, 
nature of liability, 199-202, 
dedication of, 190-191. 

immunity of highway authority for non-repair, 202, 207, 622. 
liability of Government of India for misfeasance in, 207, 612. 
local authorities, 207, 208, 612 (n). 
for injury to child, 493. 
for non-repair of, 202-207, 621, 622. 
in India, 207. 
meaning of, 190. 
misfeasance in, 204, 207, 208. 
mode of creation of, 190. 
obstruction of, 192-193. 
action for, 193-195. " 
action in India, 195-196. 
independent wrongdoers, 662. 
liability for, 200-202. 
special damage arising from, 193-196. 
ownership of, 191. 
ownership of soil of, 191. 
public nuisance in respect of, 192, 
right of pi]!blic in, 191, 192. 

right to take religious procession along, 196, 464. 
rules of the road, 510, 511, 567. 

strict liability for dangerous work on or near highway, 200-202 575 
589, 590. 

traffic regulation, breach of, 553. 
trespass on, 111. 

Hindu Law, see Law of Torts. 

Hospital— 

liability of hospital authority for negligence of skilled servants 587- 

588. 
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Husband— 

communication to, if defamatory of wife, 325. 

communication between husband and wife, if defamatory, 325-326. 

criminal conversation, action for, 88. 

liability for wife's torts, 583-584. 

no right to chastise or imprison wife, 639. 

remedy for adultery of wife, 88. 

remedy for loss of wife’s society, 88. 

Immovable property— 

definition of, 94. 
injury to, 235-236. 
leascliold, 94. 
meaning of, 94-95, 141. 

physical injury to, not amounting to trespass, 93, 140. 
possession of, 95-99, scr Possession of immovable property, 
real property, distinction, 94. 
right of fishery, 94. 

trespass to, see Trespass to immovable property. 

user of, 243-245, 270-274. 

Imprisonment, see False imprisonment. 

Incorporeal rights, see Nuisance. 

in chattels, 141, 185. 
injury to. 93. 140. 

in immovable property, 91, 94, 140, 208, 210, 249. 

Indemnity, see Joint wrongdoers. 

of auctioneer, and broker, for conversion. 165 (n). 
right of employer against servant, 665. 
servant against employer, 665. 

Independent contractor, see Master and servant, 
employer not liable for negligence of. 589. 
exceptional cases of employer’s liability, 575, 589, 590. 
collateral or casual negligence of, 201, 591. 
employer’s liability for breach of statutory duty, 589, 590, 617. 

Inevitable accident— 

no liability for, 570, 571, 573. 
bodily harm clue to, 42. 
injury to chattels, 148, 171. 
injury to land, 111. 

liability of common carrier for, 577. 

whether a general defence, 626. 

Infant, see Child. 

liability of, 475, 655-658. 
remedy against guardian for tort of, 658. 
vicarious liability of, 660. 
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Injunction* 23, 149 (n), 150, 428, 429, 457, 652. 

breach of statutory duty, 625. 

defamation, 373. 

pollution of stream, 216. 

remedy for nuisance, 235, 227, 291-294. 

remedy for public nuisance, 190. 

remedy for withdrawal of support, 226. 

remedy for wrongful eviction of licensee, 117, 118. 

Injurious falsehood, 425-436. 
false praise, 436. 

imitation of business name, 425, 433, 434. 

imitation of non-business name, 434. 

malice, 436. 

meaning of, 425. 

mistaken falsehood, 436. 

other forms of, 436. 

passing off goods, 428-433, see Passing off. 

slander of title or goods, 425-438, see Slander of goods and Slander 

of title. 

Innkeeper, see Dangerous premises. 

absolute liability, 574, 580, 581. 
history of, 526. 

right to sell goods, 164 (n). 

Insult— 

distinction from defamation, 298, 299, 467. 
if actionable, 467. 

Intention— 

as a condition of liability, 469-470. 
as a factor in creating liability, 470-472. 
in law of torts and crimes, 470. 
intention, meaning of, 469, 
intentional omission, 472-473. 
malice, distinction from, 473-474. 
motive, distinction from, 473-474. 
omission, Indian Law, 473 (n). 
volition, distinction from, 475. 
whether a tort, 470-472. 

Intentional wrongdoing, 469-475. 

Intoxication— 

liability for causing, 85, 86. 
not a defence, 659. 


Joinder, see Parties. • " 

Joint wrongdoers, 584, 662-667. 

compromise with one, effect on others, 663. 
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Joint wrongdoers— {Contd.) 

contribution among, 663-667. 
in England, 663-665. 
change of law in England, 666. 
in India, 665-666. 

indemnity among, 664-667. 

independent wrongdoers, distinction from, 662, 
joint liability for defamation. 328. 
for trespass, 136. 

judgment against one, effect on others, 663. 
liability of. 662-663. 

malice of one, effect on damages in defamation, 375, 662. 
release of one, effect on others, 663. 
who arc, 662. 

Judge, sec Defamation and Judicial authority. 

Judicial authority— 

defence, 59, 60, 634-637. 

for false imprisonment, 59-60, 

distinction from administrative authority, 635. 

ministerial oflkcrs of court, 636. 

Judicial Officers’ Protection Act in India, 60, 165 (n), 636. 

Jury- 

origin, 13. 

tendency of, 44, 72, 323. 
trial by, 12-14, 652. 

history of powers of, in action for defamation, 329-331. 
juror, privilege in defamation, 338. 

Jus tertii, plea of— 

conversion, 155, 184. 
ejectment, 103, 104. 

trespass to immovable property', 103, 104. 


King’s enemies, act of— 

as a defence, 48. 576, 579. 

Laissez faire, 308. 

influence of doctrine of, 446, 524 (n). 

Landlord, sec Dangerous premises. Distress, Nuisance, Waste, 
liability for nuisance, 251, 253-255. 
injury to tenant, 500, 502. 

stranger, 502-504. 

right to sue for nuisance, 137, 248, 249. 
trespass. 94. 95, 100, 137. 
injury to reversion, 139, 140. 
for waste, 139. 
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Law of Torts— 

American Law, 30, 31, see United States, Law in. 

British Dominions, 31. 

Continental Law, 33-34, see Continental Law. 
development of, 1, 29. 

tendency of, 39, 458. 
divisions of, 30, 38. 

English Law, 30, 31. 

adoption in India, 34, 37, 38, 38 (n). 
influence of Roman Law on, 34. 
expansion of, 1, 16, 30, 31. 

Hindu Law, 2 (n), 297, 473 (n), 654. 

ancient, distinction from English Law, 34-37. 
history of, 1, 16, 30, 31. 

Indian Law, 31, 34. 

in presidency towns and mufussal, 37-38. 
codification, 38. 

Mahomedan Law, 34, 37, 221 (n), 654. 
principles underlying, 38-39. 
text-books on, 31. 

Law reform, 29. 

(Married Women and Tortfeasors) Act, 1935, 584, 663, 666. 
(Miscellaneous Provisions) Act, 1934, 81, 83, 84, 668. 

Law Revision Committee, 29, 303, 584, 671 (n). 

Legal practitioner, see Advocate. 

malicious proceeding under Legal Practitioners Act, 401. 

Legislation— 

tendency of, 574, 590, 618. 

Liberty of subject, 59, 63, 64, 65, 122. 

Licensee, see Dangerous premises. 

right to sue for nuisance, 217, 247. 

wrongful eviction from premises, 117, 118. 

Light— 

easement of, 187. 

disturbance of, 232, 233. 
natural right to, 209, 229. 

loss of due to public nuisance, 231 (n). 
obstruction of, 222, 223, 229, 249. 
action for, 231, 232, 249. 
motive, relevancy, 474. 
right to, acquisition, 210, 230, 231, 250. 
disturbance of, 210, 250. 
in India, 230, 231. 
to a new house, 627. 

Limitation of actions, 671. 

Lunatic, see Quasi-parental authority, 
liability for tort, 475, 658, 659. 
liability for certification of, 618. 
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Lunatic— {Contd.) 

confinement of, 59, 62. 

malicious petition to declare a person as, 401. 
power to arrest or confine dangerous lunatic, 62. 

Maintenance— 

action for, points to be proved, 405-406. 

champerty, distinction from, 405. 

defences to action for, 407. 

history of, 390, 405. 

in India, 407-408. 

malice in, 407-408. 

meaning of, 405. 

special damage, 406, 407. 

Malice, 329-331, 473-475, see Defamation, 
as a condition of liability, 400, 474. 

factor creating liability, 399, 400, 447, 474. 
aggravating damages, 375. 
conspiracy, evidence of, 441, 443. 
meaning of, 357, 473. 

motive, distinguished from intention, 473. 
in fact or express malice, 357, 473. 
in law, 330-331, 400, 473, 474. 

evidence of, to rebut defences in actions for defaniatioOt 3S7*36(X 
368-370. 

to rebut justification for procuring breach of contract, 439, 440. 
legal, 400 (n). 

in action for breach of statutory duty, 618. 
conspiracy, 447, 448, 453. 
malicious abuse of process, 148, 402, 403, 
malicious prosecution, 399, 400, 474. 
maintenance, 407, 408. 
slander of title and goods, 426-428. 
nuisance. 221-223, 244, 474. 
joint-wrongdoers, 662, 663. 

Malicious abuse of process, 401, 403, 404. 
action against legal practitioner, 401. 
action for, 401-402. 

action for, requirements for, 148, 402, 403. 
action of trespass, distinction from, 403, 4(H. 

Malicious arrest, see Malicious abuse of process, 401-403. 
remedy for, 404. 

Malicious attachment of goods, 148, 401, 403, 404, set Malicious abuse 

of process, 
damages for, 405. 

Malicious prosecution— 

action for, points to be proved, 393. 

absence of reasonable or probable cause, 396-399. 

agent, liability for, 401. 
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Malicious prosecution— {Oontd,) 

civil suit, 392-393. 
corporation, liability for, 401, 660. 
criminal prosecution, 393-394. 
damage, 391. 
damages for, 404-405. 

false imprisonment, distinction from, 57, 58, 403. 

gist of wrong, 391. 

history of, 390. 

malice, place of, 399, 400, 474. 

meaning of, 390. 

prosecution by defendant, 394-395. 
meaning of, 393-395. 
termination of, 395-396. 
special damage, 391. 

presumption of, 391-392. 
vicarious liability for, 400-401, 596, 597. 

Mandamus, 206 (n), 622 (n), 625. 

Market— 

injury to rights of, 140, 187. 
overt, sale in, 157, 170, 171, 185. 

Married woman— 

action against, 654, 659, 660. 
action by, 653, 654. 

Master and servant, 584-615. 

common employment, defence of, 604-610, 647. 

application in India, 37, 605. 

condition of defence, 604-607. 

dangerous work, consent of workman, 643. 

exceptions to rule, 605-607. 

fellow workman, meaning of, 607, 608. 

history of, 604, 605. 

meaning of, 604, 605. 

modification by legislation, 609, 610. 

policy of, 523 (n), 604. 

who are, 585-592. 
compulsory pilot, 591, 608. 

relationship of, 

delegate of servant, 591. 
domestic relation, 592. 
fellow-servant, 591. 
independent contractor, 589-591. 

exception to the rule of non-liahility of emolover 
589-590. 

meaning of, 589-590. 
proof of, 589. 

local and statutory authorities and their servants, 585 (n) 
servant of independent contractor, 591, 

T—89 
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Master and servant— {Conid,) 


relationship of, 

solicitor and client, 537 (n). 
test of, 585. 

liabilitv for servant’s torts 






600. 

emolover’s liability for assault by servant, 593-595. 

arrest, 594-5%. 

conduct forbidden by master. 593, 5%. 


deceit, 597. 
defamation, 597. 
delegation, 599. 
fraud, 594. 

malicious prosecution, 597. 
negligence, 593-599. 
tbeft, 597. 

wilful injury, 593-597. 

liability of corporation for servant’s tort, 585, 592, 598, 600. 

Crown for public otlicial’s tort, 610, 611. 

fellow servants, 591. 

Government of India, 611-615. 
hospital authorities, 588. 

railway company for assault or arrest, 594, 595, 596. 


respondeat superior, 592. 
history of employers’ liability, 601, 602. 
policy of employers* liability, 573, 600, 601. 
criminal liability- of employer, 601. 

employer’s liability for torts not in course of employment, 603. 
employer’s duty to servant, 490, 590, 605, 606, 607. 
under statute, 607, 617. 

employer’s right to indemnity by servant, 665. 
employer, remedy against, for death of employee, 84, 85. 
employer, remedy against railway company for injury to seiA-ant, 508. 

in course of employment, 592-599. 

taxi-owner, liability for acts of driver. 587, 592, 598. 


Maxims— 

actii> personalis moritur cum persona, 74, 78, 83, 667, 073. 

actus dci nemini facit injuriam, 276 (n) . 

actus non facit rcum nisi mens sit rea, 470. 

agrum mcliorem faciendi, 222 (n). 

alterum non la'derc, 29. 

caveat emptor, 504. 

cujus cst solum, ejus cst usque ad ccelum, 109, 110. 
damnum sine injuria, 39. 
impevitia culpa' ailmimeratur, 478. 

iujiirc tion remota causa, sed proxima spectatur. 527. 
injuria sine damno, 39. 

in pari delicto potior cst conditio defendentis, 542. 
lex non favet delicatortim votis, 240 (n). 
non animo vicino nocendi, 222 (n) . 
qui facit per alium facit per sc, 592. 
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Maxims— {Contd ,) 

res ipsa loquitur, 565. 

respondeat superior, 592. 

sic utere tuo ut alienum non Isedas, 187. 

ubi jus il)! remedium, 22. 

volenti non fit injuria, 539. 


Mens rea, see Intention. 

how far essential in law of crime, 470. 
tort, 470. 

Mental pain, 39. 44. 80. 466. 468. Emotional tranquillity, 
damages for, in action for defamation, 375 (n), 379, 380. 

seduction, 90. 

under Fatal Accidents Act, 80. 
illness due to, 43, 44, 45, 379, 380, 468. 


Merger— 

of tort in felony, 674-675, 
of trespass in felony, 68, 76. 


Mesne profits, 133-136. 

award of, 133, 134, 138. 

deductions from, 134, 138. 

joint trespassers, liability of, 136. 

meaning of, 134, 135. 

right of contribution, 136. 

several trespassers, liability of, 136. 


Mines— 

trespass by excavation of, 109, 130, 132, 135. 
flooding of, 236, 257, 271, 272. 

use of explosives contrary to statutory regulations, 566. 

Ministerial officer, see Judicial authority, 
in Courts of justice, 57, 58, 636, 637. 

4 


Minor, see Infant. 

Mischief— 

liability due to things causing, 258-261. 


Mistake— 

defence, 178, 469, 470, 626, 627. 

in arrest or attachment, 121, 404 (n), 
in representation, 422 (n). 
in imprisonment, 55, 627. 
of sheriff making arrest, 404, 


IWTftmnnnlv. 


disturbance of, 140. 
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Mosqu 



liability of, 660. 


Motive, see Malice. 

in cases of nuisance, 223. 


Motor Car— 

collision, 83, 540, 549, 557. 
collision, driver’s liability, 624. 
collision, injury to spectator, 490, 6^. 
influence of motor accidents on legislation, 84. 
onus of proof in case of accident, 564 (n). 

taxi-owner, liability of, 575. 

traffic regulations, breach of, 553, 621. 

liability of motorist for negligence, 510, 511, 536, 538, 548, 549, 557, 

nervous shock, 47. 

inexperience of driver, if excuse for accident. 478 (n). 
owner’s liability for bad driving, 592-594. 
manufacturer’s liability for defects, 520. 
suggested extension of deodand to motor accident, 129 (n}. 


Movable property, see Conversion, 
chose in action, 141. 
meaning of, 141. 

personal property, distinction. 141. 

physical injury not amounting to trespass, 141, 185. 

possession of, 142. 

and ownership, 184-185. 

bailee, 145. 

elements of, 142. 

in land or premises, 143, 144. 

of trespasser. 143. 

wrongs to. 141-185, see Wrongs to movable property. 


Name— 

of goods, ’books, etc., imitation of, 433. 
of person’s name, unauthorised use of, 434, 467. 
of person’s name, when defamatory, 322, 
of property, unauthorised use of, 434, 467. 

Necessity, 644, 645, see General defences. 

% 

Negligence, 476-572. 
absence of skill, 478. 
actionable negligence, tort of, 478, 479. 
essentials of, 478, 479. 
an independent tort, 479. 
specific tort, 479. 
action for, 185, 478. 

action for, distinction from action for nuisance, 256. 
distinction from actions for other torts, 41. 

aircraft, damage by. proof of, 49. c-w 

assumption of special relationship, duty in respect of, 524-5fi/i 

Special relationships. 
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Negligence— {Contd.) 

Austin's theory of, 476. 
breach of duty, 4S2-483. 
categories of, 483, 
decision of, 482. 
decision of, by jury, 482. 

breach of statutory duty, 617, 618. 
burden of proof, 563-564. 

casual or collateral negligence of contractor, 201, 590, 591. 

causal relation, 527-569, see Causation. 

classification of, as a mode of liability, 41. 

company, promoters of, action against, 416. 

contributory negligence, see Contributory negligence. 

dangerous chattels, duty in respect of, 50^524, see Dangerous chattels. 

dangerous premises, see Dangerous premises. 

defamatory statement, publication of, 326-328. 

definition of, 476, 477. 

degrees of care, 477, 478, 482. 

duty of care, 479-482. 

Lord Atkin’s rule as to proximity, 481. 

Lord Esher’s rule as to proximity, 480, 481. 
essentials of, 476. 
gross negligence, 478. 
heedlessness, 476. 

history of law of, 524-526, 569-572, 583. 
independent tort, 41 (n), 479. 
infants’ liability for, 657. 
influence of action on the case, 525, 526, 570. 
injury by animals, 266. 
injury to chattels, due to, 171. 
proof of, 148. 

in word, misrepresentation, 417-420. 
jeweller, piercing ear, 478 (n). 
meaning of, 476, 477. 
nervous shock caused by, 45-47, 531. 
objective theory of, 476. 
plaintiff's negligence, 543, 544. 
prima facie evidence, 564-565. 
illustrations of, 565-569. 

proximate relationship, 481-482, 522, 534. 
proximity, meaning of, 481-482, 522, 523, 527, 528. 
theory of, 481-482, 522. 

rashness, 476. 

reasonable care, 476, 477, 482, 483. 
rezisonable person, 418, 419, 476-478. 
relevancy in liability for fire, 268. 
requirements of duty, 479-482. 
res ipsa loquitur, 565, 
specific tort, 41 (n)', 479. 
standard of reasonable care, 476 (n), 478. 
history of, 477. 
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Negligence— {Contd.) 

standard of care, 476, 477. 
statutory, 617. 

statutory authority, negligence in exercise of, 642-644. 
tendency of law to enlarge liability for, 71. 
withdrawal of support, materiality of negligence in, 227. 

Nervous shock, 43-47, 532. 
causation, 45-46, 531, 532. 
due to negligence, 45-47. 
due to wilful wrong-doing, 45. 
liability for, 43, 44. 

responsibility of motorist for causing, 47. 

Newspaper, see Defamation. 

standard of criticism, 367-368. 

Noise, 237, 239, 240-243, 245, 247 (n). 249, 251, 286, 290 , 291, see Nuisance. 

Notice of action, 671-672. 

Nuisance, 186-296, see also Public nuisance, 
abatement of, 

by entry to another’s premises, 120-121. 

notice of, 120. 
history of, 288. 

omission to abate nuisance, liability for, 253. 

remedy of, 245. 

right to, 120, 287-288. 

right in modern times, 289, 290. 

action for, 

damage without violation of right, 250, 251. 
damage, proof of, 249-250, 274, 275. 
distinction from action for negligence, 256. 
persons who can sue, 247. 
persons who can be sued, 251-255. 
points to be proved, 246-247. 
action on the case of, 186, 187, 210. 
history, 186, 187. 

air, nuisance in respect of, sec Air. 
aircraft, flight of, 109. 
animals, injury by, 266-267. 
building operations, 245. 
categories of, 188. 
characteristics of, 187. 
comfort, disturbance of, 223, 236-245. 
action for, 236, 237, 250, 251. 
degree of discomfort, 240, 
duration of, 241. 
intensity of, 240-241. 
locality, 242. 243, 251. 
malice, place of, 243, 244, 475. 
modes of, 237. 

negligence, place of, 243. 244. 
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Nuisance— ( Contd .) 

noise, by way of, 239, 241-243, 245, 249, 251. 
smell, offensive, 238, 245, 249. 
circus or theatre, 239, 245. 
continuing, 252. 
remedy, 218. 
successive actions, 672. 

defences to liability for, 285-286. 
grant, 285-286. 
prescription, 285-286. 

definition, 187. 

easement, 249, 250, see Easement, disturbance of. 
electricity, bringing of, 259, 274. 

escape of, 275. 
etymology, 186. 
excavation, 188. 
features of, 187. 
fumes, 235, 251. 

floods, diversion of, 215, 218, 219, 271, 645. 
gas, bringing of, 274, 283, 285. 
incorporeal rights, disturbance of, 208, 209, 249. 
in English Law, 209. 
in Indian Law, 209, 210. 

intent, materiality of, 255, 469, 

interruption of flow of water, 214, 215, 220-223, see Water rights, 
land, injury to, 235-236. 

not amounting to trespass, 140. 

user of, 223. 

extraordinary, 245, 270-274. 
motive in, 343, 244. 
natural, 244, 271, 273. 
ordinary, 244, 245, 271, 273. 

landlord, liability for, 201, 202, 253-255. 
liability for, 255-256. 
defence, 255, 285-286. 
if absolute, 256. 

light, interference with, see Light. 

local authority, liability for causing, 216, 217, 219. 

locality of, 242. 

malice in causing, 222-223, 243, 244. 
meaning in contract, 246. 
meaning in statute, 246. 
meaning under general law, 210, 346. 
modern law of, 210. 
motive, relevancy of, 222-223. 
music, 223, 240, 241, 242 (n), 243. 
negligence in causing, 202, 243-244, 255. 
negligence in not abating, 253. 
noise, causing of, 239-243, 245, 348, 251. 
non-feasance, 245, 252. 
remedy for, 287. 
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Nuisance— (Contd.) 

occupier of premises, liability for allowing nuisance to continue, 245,. 

251-253. 

liability for non-feasance, 245. 

persons liable for, 251-255. 
author of nuisance, 251. 
landlord, 251, 253-255. 
occupier of premises, 251-253. 
vendor of land, 251, 255. 

persons who can sue for, 247-249. 
licensee, 247-248. 

person having incorporeal rights, 247-248. 
reversioner, 247-249. 

pollution of air, 234, 235, 241, 249. 

pollution of water, 209, 210, 215, 218, 220, 223, see Water rights, 
privacy, invasion of, 209, 467, 468. 
private, 189. 

distinction from public nuisance, 189-190. 
profit a prendre, disturbance of, 249. 
prospect, obstruction of, 222, 223. 
prospective, damages in lieu of injunction, 295. 
public entertainments, in residential locality, 245. 
public nuisance, see Public nuisance, 
quia timet action, 295-296. 

remedies, 287, 291-295, 
damages, 287, 290-291. 
damages in lieu of injunction, 294-295. 
injunction, 287, 291-294. 

right of way, obstruction of, 249. 

sleep, disturbance of, 242, 243. 

smell, offensive, 233, 237, 238. 241, 242, 245, 248. 

statutory, 287. 

statutory authority, exercise of, 641. 
support, see Support, 
trespass, distinction from, 188. 
trespass and nuisance, overlapping, 188. 
vibrations, injury due to, 275, see Vibrations, 
vicarious liability for, 252, 255. 


Occupiers, see Dangerous premises. Nuisance. 

Office— 

religious, 463. 
right to, 208, 463. 

disturbance of, 463. 

Omission— 

intentional, cause of liability, 472-473. 
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Ownership— 

of highway, 191. 

, of soil of highway, 191. 
origin of idea of, 106. 
possession and, 184-185. 
protection of, remedy, 154, 184. 

Parental authority— 

over child, 53, 639. 

Parliament— 

authority over members, 638. 

prerogative to imprison for contempt, 66-67. 

reports issued by, privilege, 346. 

reports of proceedings of, privilege, 341, 345. 

speeches of members in, absolute privilege, 337. 

Parties in actions, 652-661. 
death, see Death, 667-669. 
incapacity to be sued, 654-661. 
corporation, 660. 

foreign Sovereign and ambassador, 655. 
infant, 655-658. 

King, 654-655. 
limatic, 658, 659. 
maried woman, 659-660. 
public officers, 655. 

Secretary of State, 655. 
unincorporated association, 660, 661. 
incapacity to sue, 652-654. 
alien enemy, 653. 

'bankrupt, 653. 
convict, 653. 
corporation, 654. 
foreign State, 653. 
married woman, 653, 654. 
joinder, 661, 662. 

joinder in actions of tort and contract, 525 (n), 661 (nl 

Passing off, 425, 428-433. 

foreign trade name, use of, 433. 
history of action for, 429. 
intent to defraud, 428, 432. 
name of boks, and newspaper, imitation of, 433. 
name of goods, imitation of, 430-432. 
points to be proved in action for, 428, 430-432. 
proof of fraud, 429. 

remedy, 429, 434-435. 
damages, 429, 435. 
injunction, 429, 435. 

trade mark, 39, 185. 

foreign trade mark, 433. 

T—90. 
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Passing off—(Confd.) 

trade mark, 

imitation of, 429. 
infringement of, 429, 433. 

intention not necessary for liability, 469. 
in India, 429, 430. 
registration of, 429. 

Trade Marks Act, 429, 430. 

Patent right, 39, 185, 458, 459. 
infringement of, 459. 

intention not necessary for liability for, 469. 
Petition of right, 610, 655. 

Police-officer— 

injury to, when trespassing, 496, 497. 

when acting to avert danger, 546, 649. 
liability for false imprisonment, 56-58, 60. 
excessive nsc of power during arrest, 126. 
liability for trespass, 112. 
power to arrest, 60, 61. 
power to enter premises, 122. 

Pollution— 

of air. 234, 235, 241, 249. 
of water, 209, 210, 215-219. 
remedy for, 218. 
when amounts to trespass, 218. 

Possession— 

of immovable property. 

animus possidendi, 97, 98, 101. 

constructive, 99. 

co-owners, 97. 

disturbance of, 107. 

effective, 97-98. 

entry by owner, effect of, 98. 

juridical, 99. 

legal conception, 96. 

lessor has no, 95, 

meaning, 95, 96. 

of co-owners, 97. 

of temple, 99. 

protection of, history of rule, 105. 
protection of, policy of law, 106. 
recovery of, 129, 136-138. 
without title, 103. 
of movable property, 142. 
of bailee, 145. 
of finder, 142. 
of servant, 144, 145. 
of trespasser. 143. 

of things in land or premises, 143, 144. 

symbolic, 144. 

tilings incapable of possession, 144. 
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Postmaster-General— 

liability for theft by servant, 591. 
not a common carrier, 571. 

right to sue for loss of mails due to collision of ships, 178, 179. 
Pound-breach, action for, 151. 

Prescription, 113, 215, 218, 219, 220, 225, 227, 230, 285, 286. 

Prison official- 

forceful feeding of prisoner, 53. 
liability for false imprisonment, 57. 

Privacy, right to, 39, 209, 465-468. 
improper publicity, 466, 567. 
of person, 467. 
of property, 467-468. 
in England, 209, 465, 467, 468. 
in India, 209, 210, 465. 
in United States, 465-467. 
meaning of, 465. 

publication of photograph unauthorised, 322, 466, 468. 

Procuring breach of contract, 437-442. 
conspiracy for, 440, 443. 
contract, meaning of, 438. 
history of wrong, 437. 
justification for, 438, 439-442, 
justification for, analogy to privilege, 440. 
justification for, illustrations of, 441, 442. 
malice, whether essential, 439, 440. 
modes of, 438, 439. 

points to be proved in action for, 438. 
remedy for, 457. 

Trade Disputes Act, 1906, effect of, 441, 442. 
trade-union activity, 442. 

Profit a prendre, 209. 

disturbance of, 249. 

Prohibition Act, 85, 86. 

Prospect, obstruction of view of, 222, 223. 
right to, 209, 234. 

Proximity, see Negligence^ ’ 

Public authority— 

abuse of, 124-126. 

Act of State, 630, 633. 

apprehension of criminals and suspects, 60, 632. 

British subject, injury done to, 630, 633. 
categories of, 59-67, 628-636. 
defence of, 59-67, 628-636. 
defence in false imprisonment, 59-63. 
defence of the Realm, 62, 63, 629-630. 
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Public authority— {Contd.) 

discipline over subordinates, 631-632. 
executive officer, 629-630, 644. 
judicial authority, see Judicial authority, 
military officer, 63 (n), 632-633, 644. 
naval officer. 632, 633. 

rebellion, dnrinp: times of, 62-63, 629-630, 644. 
riot, during times of, 62, 63, 629-630. 
subject of foreign State, 63, 630, 631, 633. 
war, during times of, 62, 63, 629, 630, 644. 
expulsion of aliens and criminals, 63. 

Public nuisance, see also Highway, 
abatement of, 287. 

acquisition by prescription, of right to commit, 218, 219. 
action for, 

by Advocate-General, 190. 
by Attorney-General, 190. 

action for special damage, exception to, 202. 

nature of liability, 199-202. 
requirements, 198. 

excavation of land adjoining liigliway, 252. 

meaning of, 188-189. 

non-feasance, remedy for, 287. 

non-repair of highway, 621. 

occupier of premises, liability for, 245, 554. 

pollution of stream, 218. 

private nuisance, distinction from, 189-190. 

remedies for, 190. 

Public officer— 

duty of occupier of premises towards, 493. 

entry to prevent a communist meeting, 122. 

illegal search or arrest by, remedy, 404. 

immunity from suit, 655. 

remedy of Habeas Corpus against, 67. 

right to enter private premises, 122. 

tresiiass ab mi/m, by, 124, 125. 

torts by, liability of Crown. 610, Oil. 

torts by, liability of Government of India, 611-615. 

torts by, remedy, 6()0. 

Public policy, 446, 453, 461 (n), 658, 674, 675. 

action for deceit, defeated by, 422. 

action opposed to, 628. 

alTccting causation, 384, 537, 538, 541, 542. 

Quasi-contract, 27, 28, 182, 673. 

Quasi-judicial authority, 626, 637, 638, also see Club, Caste. 

bona fide exercise of, 638. 
corrupt exercise of. 638. 
of local authority. 037-638. 
natural justice, observance of, 638, 
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Quasi-judicial authority—(Con^d.) 

protection in respect of, 637, 638. 

university authority, exercise of power over its members, 637. 

Quasi-parental authority, 626, 639. 
of guardian, 639. 
of school master, 639. 
over lunatic, 639. 

Quasi-tort, 32. 

Quia timet action, 295, 296. 

Railway company, see Carrier, Common carrier, 
collision of trains, 566. 
duties of, to passenger, 505, 506. 
duties to persons outside, 511. 
liability for arrest by servant of, 594, 595, 
liability for assault by servant of, 594. 

to passenger, 506-510. 
servants of, power to arrest, 595, 596. 
injury to child by railway turn table, 492, 554. 
duties regulated by statute, 506. 
duty to provide light, 487 (n). 
liability for high rails in level crossing, 206. 
negligence in not whistling, 547. 
liability for conversion, 167. 
duty in respect of invitee, 483. 
duty towards trespasser, 496. 

power to seize engine encumbering its lines, 127. 
liability for injury to passenger, 524, 525, 545, 547. 
liability for injury to servant, 508. 
liability for injury to child, 507, 555. 

duty of driver to trespassers on the railway line, 457, 458. 

duty as to safety of premises, 487. 

duty to fence property, 619. 

negligence of porter in closing door, 543, 568. 

of driver, 550, 551, 555, 566, 569, 608. 
negligence in providing a bad brake, 551, 552. 
negligence in turning truck on turn table, 608. 
proof of neglegence, 564, 566, 5^. 
invitation to alight, 568, 569. 
open level crossing, 569. 

w « 

Recaption, of goods, 149, 651. 

Re-entry, 118, 127, 651. 

Religious honours— 

action for disturbance of right to, 463. 

Religious office, disturbance of, 463. 

Remedies, 651^75 see also Damages, Parties and Successive actions 
extra-judiaal, 651. vtiuus 

injunction, 652, see Injunction, 
judicial, 651. 

successive actions, 672-673. 

civil and criminal remedies for bodily harm, 67, 68. 
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Remedies—(Con/d,) 

for duty under common law and statute, 620, 623. 
])rcvious judgment, effect of, 331 (n), 663. 
replevin, action of, 150, 175, 182. 
restitutio in integrum, 175. 
restitution, 175, 181. 

Replevin, action of, 150, 175, 182. 

Rescue, 151. 


Re-statement, American, 31. 

ab'^olute liability, 284 (n), 575. 

air space, entry into, over another’s land, 110. 

animal, wild, 284 (n). 

bailor and bailee, remedy, for deprivation of goods, 155 (n). 
carrier’s liability to passenger, 299. 
cattle trespass, 284 (n). 
child trap, 492. 

conversion, by destruction, 171, 172. 
contributory negligence, 542 (n), 543 (n). 
deceit, 419. 

defamation, liability, 320 (n). 

reading from script through wireless, 300 (n) . 


degrees of care, 482 (n). 
domestic relations, injury to, 92 (n). 

employer’s liability for negligence of contractor, 591 (n). 
highway, neglect of, remedy, 207 (n). 
dangerous chattels, manufacturer liability of, 520. 
dangerous i>remises, duty of builder, 501 (n). 
dangerous chattels, liability of manufacturer, 520. 

retail dealer, 521 (n). 
intentional omission, 472 (nl. 

landlord’s duty to tenant and guest, 499 (n), 503 (n). 
lessor of premises with artificial structures, 503. 
necessity, as defence, (45 (n). 

contributory negligence and reckless conduct, 478 (n). 
nuisance, landlord’s liability for, 254. 

civic authority providing public recreation, duty of, 484 (n), 487 (n). 
occui>ier of premises, duty to trespasser, 497 (n). 

<lut\ to licensee, 49(i, 498 (nl. 
pi)hce oHicer, excessive use of power, 126 (n). 
law of tort, development, 39, 458. 
reasonable consequence, duty to anticipate, 528 (n). 

. rawlling, prohibition, 624 (n). 

trespass, 108 (n). 

trespass, justification, llo (n). 

ultra-ha/ardous activities, liability for. 279 (n). 284 (n), 573 (n). 
vendor of house, with latent defect, liability’ of, 505. 
vendor (.)! article, duty to buyer, 517 (n). 

Restitution, specific, 175, 181. 

Restitutio in integrum, 175. 17(>. 

Re-taking of cattle, 113, 114, 119, 120. 
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Re-taking of chattels, 119, 149, 651. 

Reversion— 

in immovable property, if capable of possession, 95 (n). 

injury to, 93, 103, 139-140. 
waste, 139-140. 

in movable property, injury to, 141, 185. 

Reversioner, right to sue for nuisance, 248, 249. 
right to sue for pollution, 217. 

trespass, 100, 103, 139. 

Right of way, 208. 
easement, 209. 
obstruction of, 188, 249. 

Right to vote— 

prevention of exercise of, 465, 616, 618, 
violation of, 39. 

Right to worship, disturbance of, 39, 244 (n), 464. 
religious processions, 196, 464. 

Riparian rights, injury to, 211-218. 

Roman Law— 

absofute liability, 282 (n). 
assault, 298. 

bailor’s remedy against stranger, 147. 

cattle trespass, 267 (n). 

contributory negligence, 541 (n). 

crime, law of, 8. 

defamation, 298. 

degrees of care, 477, 526. 

delicts, law of, 31-34, 298. 

distress, 103, 123 (n). 

easement, 209. 

injuria, 298, 

injury by wild animals, 265. 
insult, 298. 
libel, 297 (n). 
negligence, 476. 

omission, liability for, 473 (n). 

possession of immovable property, 99 (n), 101, 103, 107. 
probable cause, 396 (n). 

underground water, interception of, 221, 222, 

Rule of law— 

in relation to liberty of the subject, 66, 
power of Courts to examine executive acts, 631. 
executive authority, 629-634. 


Rules of law— 

mode of development, 579, 675. 

observation of Holmes, 579, 675. 

use of legal fictions, 10 (n), 19, 28, 92, 97, 102, 12S 135 

162, 182, 183, 331, 673, 


(n), 1S3, 
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Rules of law— Coutd.) 

based on public policy, 664, 674, Jec Public policy 
judicial legislation, modes and limitations of, 284. 

judicial policy, 384, 385, 523, 6M. j i • i *• a >7 qa 

effect of motor accidents on decisions and legislation, 47, 84 

Rules of the road, 510, 511, 567, 615, ree Highway, 
breach of traffic regulation, 553. 


Rylands v. Fletcher, rule in, 256-^5. 
absolute liability, 256, 257, 258, 282 574. 
bringing on land something likely to escape, 270-274. 

criticism of rule, 282-284. _ 

criticism of phrase 'absolute liability, 2a8, 282, b/4. 

animals, injury by, 261-267, 274, 281, Animals. 

cattle trespass, 261. 

damage resulting from escape of dangerous thing, 274. 
dangerous things, injury by, 260-261. 

defences, 276-282. 

act of God, 276-279. 

ort r»f Kintr’s cnemies. 276. 277. 


act of stranger, 276, 279-281. 
plaintiff’s consent, 276, 281. 
plaintiff’s own fault, 276, 281. 
statutory authority, 276, 281, 282. 
escape of thing brought on land, 274-275. 
extension of rule, 275-276. 

extraortlinary user, as a condition of the rule, 270-274. 

criticism of condition of extraordinary user, 273, 

fire, damage by, 267-270, sec Fire. 

rule in India, 285. 

rule in United States, 284-285. 


something likely to do mischief, 258-261. 


Schoolmaster, see Quasi-parental authority, 
negligence of, 512, 513, 522, 599. 

Scienter, see Animals. 

Sea— 

disturbance of rights on, 224. 

Secretary of State for India— 
immunity from suit, 655. 

Secretary of State for India in Council— 
suit against, 611-614. 

Seduction— 

action for, history of, 16, 90-92. 
damages for, measure of, 90. 
remedy of parent, 87. 

Self-defence, see General defences. 
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Service, loss of— 

meaning of service, 88, 89. 
of child, action for, 87-90. 
of servant, action for, 87, 89. 
rule in India, 92. 

Servitude, 208-210, see Easement and Nuisance. 

% 

Sheriff- 

arrest by mistake, 121, 404. 

failure to execute warrant, 620. 

right to indemnity for mistaken action, 404 (n). 

sale of goods by mistake, 165. 

Ship, see Carrier, Common carrier, 
malicious arrest of, 401, 402. 

masters and crew of ships of same owner, not in common employ¬ 
ment, 609. 

owner’s duty under statute to keep supply of medicines, 619. 
power of master of, 644. 

power of owner to jettison goods, 576. t 

Slander, see Defamation. 

Slander of goods— i. . 

damage, 427. 
disparagement, 426-427, 
malice, 426-428. 
meaning of, 425, 426. 
points to be proved, 426-428. 
publication, 426. 

Slander of title— 
damage, 427, 

disparagement, 425. ' • ; 

malice, 426, 427, 428. 

meaning of, 425. 

points to be proved, 426-428. 

publication, 426. 

remedies for, 428. ^ . 

Society of husband- 

loss of, action by wife, 89. • - 

Society of wife— 

loss of, action by husband, 88-89. 
statutory justification, 88 (n). 

Solicitor and client— 

I 

liability of client for solicitor’s act, 587 (n). 

negligence of solicitor resulting in injury to married status, 458 (n), 

privilege for communication between, 352. 
for proof of evidence, 339. 

remedy for breach of dut3' of former, 525. 
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Special relationships, 483, 524-527. 

action in tort and contract, in respect of, distinction, 525. 

artificer, 525. 
auditor, 525. 
bailee, 524-523. 
banker, 525. 
broker, 525. 
carrier, 525. 
doctor, 525. 
executor, 525. 
jiuardian, 528. 

independent of contract, 525. 
skilled agent, 525. 
solicitor, 525. 
surgeon, 478, 525. 
trustee, 525. 

duty arising from, 525. 
history of, 525-527, 

Statutory authority— 

as a defence, ()2, 276. 281, 282, 63*1-64 1. 

absolute or imperative, (>40. 
conditional or directory, 640-642. 
construction of statute, (>41, 642. 
improi)er exercise of, (>44. 
kinds of, 640-(t41. 

t)o\ver to imprison, ()1, (>2. 
under Lunacy .\ct, 62. 

liability of Government of India for acts done under, 613. 
negligence in executing, (>42-(>44. 
presumption as to nature of, ()41. 

Statutory duty, breach of, 616-625. 

act of God, if defence for, 617. 
action for, 203, 206, 217, 616. 

points to be proved, 616. 
breach of tralTic regulations, 624. 
contrilnitory negligence, effect of, 624. 
corrupt exercise of power, 618. 
distinction of duty from power, 616. 
duty to fence dangerous machinery, 617. 
duty of railway company to fence land, 610. 
duty to particular persons, 619. 
duty to public, 619-623. 

duties in respect of dangerous undertakings, 618. 
damage, 623-625. 
defences to, 617. 

different kinds of duty, 616, 617. 

judicial discretion. 618. 

ministerial duty, 618. 

misfeasance, 207, 217, 620, 621. 

non-feasance, liability for. 207, 217. (^20. 621, 623. 

rules of statutory construction, 617-620.. 
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Statutory duty, breach of— {Contd.) 

remedies for, 206, 625. 
injunction, 625. 
mandamus, 625. 

Statutory negligence, 617. 

Statutory right— 

action for violation of, 464, 465. 

Strict liability— 
instances of, 575. 

lia'bility under Rylands v. Fletcher, whether, 258 (n), 574 (n). 
rules of, 575. 

tendency of courts to extend, 589. 

Strike— 

procuring, whether actionable, 441, 442, 450. 

Successive actions, 672, 673. 

action for excavation, 133, 226, 227, 290, 291. 
action for libel, 331 (n). 
action for slander, 380. 

Sunday travelling— 

prohibition of, 624 (n), 627 (n) . 

Support— 

easement of, 228, 229. 
disturbance of, 228. 

natural right of, 225, 227, 229, 250. 

subsidence, causing of, 226, 235. 
liability, 226-227. 
defence, 227. 

withdrawal of, 226-229, 235. 

damages, for causing, 227, 228, 290. 

Surgeon— 

degree of care required, 478. 

jeweller piercing ear need not have surgeon’s skill, 478 (n). 
liability for staff, 587 (n). 

Telegraph company— 

lia'bility for misdelivery of telegram, 44 (n), 417. 

Temple— ^ 

idol of Hindu temple, liability of, 588, 660. 

. 

Threat, 452, 453. 

assault, 53, 54. ,, 

in procuring breach of contract, 439. 

in wrong of conspiracy, 452. 

in causing injury to business or employment, 454.. . , , ' 
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Title- 

action fur wrongful use of, 403. 

Tort, see also Law of Torts, 
action for, 16, 39. 

action for, distinction from action in contract, 525-527. 
breach of contract distinction from, 24, 26. 
breach of trust, distinction from, 14, 15. 
characteristics, 4, 
classification, 41. 

constructive intent, doctrine of, 470. 
crime, distinction from, 5-8. 

history of, 6. 

damage without violation of right, 39, 250, 251. 
definitions of, 3, 4, 28. 
ecclesiastical offences, distinction from, 15. 
etymology, 2, 3. 

felony, merger in, 68, 76, 77, 674, 675. 
foreign, 670, 671. 
history of the word, 2, 3. 
implied contract and, 27, 28. 
injury to legal rights, 39, 250. 
intention as a condition of liability, 469-470. 
intentionally causing damage, whether a tort, 454-456. 
liability for. 469. 
essentials of, 39. 
principle underlying, 38. 39. 
moral offence, distinction from, 28-29. 
motive, relevancy of, -147, -148, .vcr Motive, 
quasi-contract and, 27, 28. 

other civil wrongs, distinction from, 14-16, 525. 

remedy for, history of, 16-23, 

waiver of, 673-674. 

wrongs which arc not, 14-16. 

Trade dispute— 

action done in furtherance of. 

not actionable. 442, 448. 456. 457, 6ol. 
law prior to Trade Disputes Act, 1906, 441. 

Trade mark, see rassing oft*. 

Trade name— 

injury to. 428, 430-435. 

Trade Protection Society— 

privilege in defamation, 349-351. 

Trade union— 

liability to be sued at common law, 441. 448, 451, 661. 
officers of, liability at common law, 441. 
officers of, immunity from suit, 448. 

^ statutory immunity from suit, 448, 451. 


I 
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Tramway company— 

liability for failure to keep the paving between rails in repair, 206. 
injury to passenger descending from, 547 (n). 
liability for negligence of conductor, 539 (n). 

Trees— 

cutting of, damages for, 132, 133, 178. 

removal of overhanging trees, 120, 287, 289. 

overhanging, when nuisance, 110, 236, 259. 

falling of branch on person on highway, 200, 203 (n), 260. 

on tenant’s servant, 501, 502. 

Trespass, 17-20, 42, 581-583. 

ab initio, 124-126, 146. 

action of, 17-20, 42, 581-583. 

action on the case, distinction from, 20-23, 140. 

cattle trespass, see Cattle trespass. 

et} mology, 93. 

in assault and battery, 93. 

liability in, whether absolute, 42, 581-583. 

history of, 42. 
meaning of 93. 

merger of, in felony, 67, 68, 76, S3, 674, 675. 
mistake, if defence in trespass to person, 626-627. 
nuisance, relation to, 148. 

on highway, 191. , 

quare clausum fregit, 93. 

trespass on the case, action of, 20, 25, 93, 184, 409. 

vi et armis, 91. 

waiver of, 132, 160, 673. 

writ of, 42 (n), 76. 

Trespass to immovable property, 93-139. 

ab initio, 122, 124, 126. 
absolute liability, 110, 111, 574. 

action for, distinction from action for injury due to negligence, 41. 
points to be proved, 93, 94, 103, 105, 107. 
scope of, 103. 
who can bring, 96. 
by animals besides cattle, 115-116. 
by cattle, 112-115, see Cattle trespass, 
by cornice, 110. 
by excavation of mine, 109. 
by flight of aircraft, 109, 110. 
by joint tenants, 116. 
by lessee after expiry of lease. 111. 
by licensee after expiry of licence, 110-111. 
by overhanging tree, 110. 
by physical injury to land. 111. 
by placing things on land, 111-112. 
by relation, 98, 99, 135 (n), 

' by tenants in common, 116. 
by wrongful excavation, 133. 
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Trespass to immovable property— {Contd.) 

categories of, 107. 
continuing wrong, 111, 112. 
damage due to, 110. 
damages for, 129-136. 
mere entry, 129, 132. 
nominal, 129. 

physical injury to property, 131-133. 

prospective loss, 133. 

right of lessee, 132. 

right of person without title, 132, 

underground trespass, 135. 

wrongful excavation, 133. 

working of mines, 130, 132, 135. 
entry below surface, 109, 135. 
entry by agent or servant, 108, 
entry for game or fox-hunting, 120. 
entry into air-space, over another’s land, 109, 110. 
entry, liability for, absolute, 108. 

history, 108. 
reason of, 108. 

intention not necessary, 108. 

pis tertii, plea of, 103, 104, 105. 
justification, 116-124. 

authority of law, 118-124. 
entrv to abate nuisance, 120-121. 
entry by police otVicer, 122. 
entry for distress, 122-124. 
entry to drive cattle, 120. 
entry to execute legal process, 121. 
entry to re-take chattels, 119-120. 
grant, 116. 

leave and licence, 116-118, 

.mistake, 627. 

re-entry by owner, 118, 119, 120, 127. 

liability for, nature of. 111. 
liability of lunatic, 475. 
meaning of, 93. 

mesne profits, 98, 99, 133-136, jce Mesne profits, 
on highway. 111. 

personal injury, distinction from, 108. 
possession, disturbance of, 107-129. 

remedy, W. 

quarc clausum fregit, 19 (n), 93. 

remedies, 126-140. 
damages, 129-136. 
declaration of title, 12^), lv38. 

distress damage feasant. 127-129, .tcc Distress damage feasant, 
ejectment, action of, 103, 136, 139. 
expidsion of trespasser, 126. 

extra-judicial, 126-129. 
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Trespass to immovable property — {Contd.) 

injunction, 129, 138, 139. 

judicial, 126, 129-139. 

mesne profits, 98, 99, 133-136. 

of lessee, historical development, 102. 

of lessor, historical development, 101, 102. 

proceedings under s. 145, of the Criminal Procedure Code, 107, 138 
recovery of possession, 129, 136-138. 
re-entry by owner, 126, 127. 

suit under s. 9, Specific Relief Act, 94, 95, 103, 104, 107, 137, 138. 
right to suit of 

guest in hotel or house, 96. 
land-lord, 95, 100, 101, 103. 
lessee, 100, 101. 
licensee, 99. 

owner out of possession, 100, 102. 
person without title; 103. 
servant, 99. 
trustee, 99, 

ticket-holder in theatre, 
expulsion of, 118. 
right of, 117, 118. 

trespasser’s possession, 97-98. 

Trespass to movable property, see Conversion, 
ab initio, 146. 

action of, 

against servant, 148. 
by bailee, 145. 
by bailor, 145, 147. 
by master, 144. 
by servant, 144. 
damage not essential, 148. 
historic evolution, 146, 147. 

by relation, 146’. 
damages for, 149, 150. 
de bonis asportatis, 19 (n), 93. 
gist of wrong, 146. 
liabilit)', nature of, 148, 149. 

liabilit)' of bailee, 138. 

for accident, 148. 

for negligence, 148. 
remedies for, 149-151. 

re-taking of property, 149. 

action for damages, 149-150. 

action for injunction, 150. 

action for rescue and pound-brcacli, 151. 

action of replevin, 150. 

trover, 150-151. 

wrongful taking, when trespass, 148. 
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Trover, 93, 150, 181, 182, see Detinue. 

action of, against receiver of stolen goods, 674. 

action of, history, 132, 150, 162. 

l)ailor’s action against stranger, not in, 155. 

detinue, distinction from, 184. 

damages in, for working of mines, 132. 

damages in, measure of, 132. 

origin and development of, 182-184. 

pleading in old form of, 152, 153. 

unpaid vendor’s right to sue in, 154. 

vendee’s right to sue in, 154, 155. 

Trust— 

breach of, not a tort, 14-15. 

Ultra-hazardous work, 278, 590. 
absolute liability, 573. 
aircraft, flight of, damage due to, 50. 
definition of, 573 (n). 
employment of servants, 573-574, 600-601. 

Underground water course, 220-223, 271, see Water rights. 

Unincorporated association— 
action against, 660-661. 

United States, Law of, see also Re-statement, 
conspiracy, law as to, 448, 449, 453. 
exemplary damages under Fatal Accidents Act, 80 (n). 
child, trap for, 492, 495 (n). 
communal liability for mob violence, 584 (n). 
contributory negligence, 541 (n). 
defamation—award of punitive damages, 376. 

justification, 332 (n). 
reference to plaintiff, 320, 
malice. 369 (n). 

liability of broadcasting agency, 328. 
privilege, proceedings in legislature, 337 (n). 
highway authority, liability for non-repair, 207. 
infant, liability for tort, 475, 657. 
inevitable accident, liability for, 43 (n). 
injury in sports, 646 (n). 
libel and slander, distinction, 302 (n). 
insult, action for, 299. 

intoxication, liability for personal injury arising from, 85-86. 

Law of Torts, 31. 

lunatic, liability for tort, 475, 658. 

master and servant, common employment, 604. 

motor car, manufacturer, liability of, 520. 

nuisance, 237, 254 (n), 293 (n). 

nuisance, business of undertaker in a residential locality, 241. 
parent and child, action between, 639 (n). 
rules of the road, 510 (n.) 
service, loss of, 92 (n.) 

Sunday travelling, prohibition of, 627 (n). 
trusts and cartels, statutes regulating, 446. 
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United States, Law of— {Contd.') 
privacy, right to, 465-467. 

Rylands v. Fletcher, applicability of the rule in, 2S4-285. 
telegraph company, liability for misdelivery of telegram, 417. 'v; 

tendency of juries, 44. 

water rights, abstraction of underground water, 221, 222. 
Unliquidated damages, see Damages— 

Vendor— 

of immovable property. 

duty to third parties, 504-505. 
duty to vendee, 501, 504-505. 
of chattel, 

duty to third parties, 518-520. 
duty to vendee, 516-518. 
liability for deceit, 412, 413, 420, 421. 

Vibrations, injury due to, 236, 247, 248, 251, 259, 275. 

Vicarious liability, 584-615, see Master and servant, 
categories of, 584. 
of husband for wife’s tort, 584. 
of client for solicitor’s tort, 587 (n). 
of one joint-wrongdoer for another, 662. 
of owner of aircraft, 584. 

of communities for mob violence and lynching in the U.S.A., 584 (n) 
Volenti non fit injuria, see Consent. 

Volition— 

and intention, 475. 

whether a condition of liability, 475, 658-659. 
of infant, 657. 
of lunatic, 658-659. 

Vote, see Right to vote. 

Waiver of tort, 673-674. 

Warehouseman, see Conversion. 

liability for conversion of goods, 160-163. 

Warrant— 

of arrest or attachment as a defence, 59, 60, 62, 65, 121, 403, 404. 
execution by ministerial officer, 636, 637. 

Waste, 100. 

injury by co-tenant, 116. 
injurj’ b}’ tenant, 139, 235. 

Water Rights, see Easements, Floods, Riparian rights. 

artificial channel, disturbance of rights in, 219-220. 

easements in, 220. 
natural rights in, 219. 
pollution of, 217, 218, 220. 
embankment against floods, 215, 271, 645, 
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Water Rights— {Contd.) 

escape of water, liability for, 271-273. 
lakes and ponds, rights in, 224-225. 
pollution of, 217. 

natural stream, interruption of flow, 214-215. 
easements in, 21H-219. 
disturbance of, 218. 

excessive user for riparian land, 213-214. 
pollution of, 210, 215-218. 
by local authority, 216-219. 
cause of action for, 215-218. 
degrees of, 216-217. 

remedy of injunction, 216. 
ac(|uisition of right to pollute, 218, 219. 
riparian rights in, disturbance of, 211-218. 

Indian Law, 212-213. 
user for non-riparian land, 212-213. 
sea. rights in, 224. 

storage of water for agricultural purposes, 285. 
storage of water for power, 284, 285. 

surface water not flowing in a detined course, rights in respect of, 

225. 

underground water-course, interception of, action for, 220-223, 456. 
interception of, action for, 220-223, 4,M). 
malicious obstruction of, 222-223. 
pollution of. 217, 218, 223. 

Wife, Si't' Musband. Married W’oman. 

action for injury to married status, 458 (n). 
communication to, if defamatory. 325. 

communication between husband and wife, if defamatory', 325-326. 
liability of husband f<»r tort of, 584. 

Words and phrases— 

accusation. 18. 

acting at peril, 268, 282, 284. 
action, 1(). 
actio spolii, 101. 

act of God. 276-279. 

ad grave damnum, 107. 

ail medium fdae, 191. 

animus domino. 101. 

animus possiilcndi. 9(>, Qg, 101. 

animus tenendi, 101. ' 

apiH'al, IS. 24. 

asportation, 147. 

assize, 101 (n). 181 (n), 186. 

assiza de nocumento, 186. 

assize of novel disseisin. 101, 102, 107. 

assize of nuisance, 2St>. 

battle, 14 (uL 

blood feud. 18, 570. 
bonnm vacans, 211. 
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Words and phrases— {Contd.) 
bot, 7. 

breve, 10 (n). 

brevis, 10 (n), , 

chattel real, 94. 

chose in action, 141. 

clausum fregit, 107. 

close, 94. 

common law, 9, 30. 

compurgation, 13. 

contra pacem, 17, 19, 20 (n). 

Corpus Juris Civilis, 33. 

culpa lata, 32 (n), 477. 

curia regis, 9. 

custom of the realm, 576. 

damnum fatale, 276, 276 (n). 

delict, 28, 31, 33, 298. 

deodand, 129. 

distress, 122. 

duel, 13-14. 

essoins, 101 (n). 

ex jure naturae, 211. 

force majeure, 276 (n). 
gross negligence, 32 (n), 477, 478. 
holding over, 111. 
incorporeal rights, 94. 
indictment, 8. 

injuria, 31, 39, 188 (n), 299. 
injury, direct and indirect, 20, 42. 
inquest, 13-14, 18. 
interesse termini, 100. 
judicium rusticum, 558. 
jura in re aliena, 209. 
jury, 9, 12, 18. 
jus commune, 9. 

King's peace, 10, 17. 

mesne profits, 134, 135. 

ministerial dealing with goods, 167. 

movable property, 141. 

new natura brevium, 11 (n). 

novus actus interveniens, 533, 536 (n), 538-539. 
noxal surrender, 128, 129, 570. 
ordeal, 13. 

personal injur 3 % 665. 
pignoris capio, 123. 
profits a prendre, 209. 
public! juris, 211. 
quasi-delict, 32. 
real property, 94. 
registrum brevium, 11 (n). 

scandalum magnatum, 297 (n), 376 (n), 389 fn^ 
seisin, 101, 102. ' ‘ 
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Words and phrases— {Conid.) 

termor, 101. 
tort, 3. 
trespass, 93. 
trial by battle, 18. 
un (Ic vi, 101. 

iis(|uc ad medium filum aquae, 211. 

vi et armis, 17, 19. 20 (n). 

vis major, 276 (n). 

wascr of law. 13, 18. 181 (n). 183. 

waste, 139. 

wcr, 7. 

witc, 7. 

with force and arms, 17. 

Workman, sec Master and servant. 

Workmen’s Compensation Act, 47-49. 
absolute liability under, 574, 614. 
distinction from Employers’ Liability Act, 610, 
policy of, 49, 574, (>01. 

remedy in case of death of employee. 85. 
vicarious liabilit}- of emplo\er. 584. 

Worship, see Right to worship. 

Writ— 


dc cursu, 11. 
dc odio et atia, 390 (n). 
judicial, 11. 
meaning of, 10. 

of assize of novel disseisin. 101, 102, 107. 
of breve de deceptione, 409. 

(d’ conspiracy, 390. 

of deceit, 409. 

of ejectio firmoc, 102. 

of Habeas Corpus, sec Habeas Corpus. 

of quarc cjecit infra termiuum, 102. 

of right, 101, 102, 105 (n). 

of trespass. 17, 42 (u), 107. 

ot trespass de eicetione firmoc, 102. 

of waste. 140. 

original. 11. 

Register of writs, 11 (n). 


Wrongs to movable property, 141-185. 

categories, 141. 
conversion. 141, 152-185. 



injury imt amounting to trespass, 141, 185. 
injury to incorporeal rights. 141, 185. 
injury to reversion, 141, 185. 
trespass, 141-151. 
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